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DETERMINATION

A. Matter under Appeal

1. This matter comes before the Tax Appeal Commission as an appeal against
amended Notices of Assessment raised by the Respondent as follows:-
i. Amended Notice of Assessment for the period ended on the 31st of
March 2008 received by the Appellant on the 3 of January 2013;
ii. Amended Notice of Assessment for the period ended on the 31st of
March 2009 received by the Appellant on the 1stday of February, 2013;

and,
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iii. Amended Notice of Assessment for the period ended on the 31st of

March 2010 received by the Appellant on the 1st day of February 2013.

B. Facts relevant to the Appeal

2. The appeal was heard by me over the course of two days. Iheard evidence on
behalf of the Appellant during the course of the hearing, along with
submissions on behalf of both the Appellant and the Respondent.

3. The Appellant is a limited liability company which constructed a combined
cycle gas power station [hereinafter referred to as the “Power Station”] at
I B bctween ] and . As part of the construction
process, the Appellant required connection to both the electricity and gas
national grids. As aresult, the Appellant contracted with the Electricity Supply
Board [hereinafter referred to as the “ESB”] by way of a Generator Connection
Agreement to install input and output connections for electricity. The
Appellant also contracted with Bord Gais Energy [hereinafter referred to as
“BGE”] by way of a Gas Connection Agreement to install an input connection

for gas.

4. The said connections along with the attendant equipment thereto were built

and installed by ESB and BGE respectively in return for payment by the

Appellant of the sums of < and <IN respectively.

5. The Appellant had an annual accounting period for tax purposes ending on the

31st of March.
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6. The Appellant capitalised the expenditure on the said connections in its
accounts and in its returns to the Respondent it claimed capital allowances for
the cost of the power station, including the cost of the connections built and
installed by ESB and BGE respectively. The Appellant did this on the basis that
the said building and installation costs were capital expenditure on the

provision of plant and machinery.

7. The effect of the large capital allowance deductions was to cause the Appellant
to incur significant tax adjusted losses in the period ending on the 31st of
March, 2003 which, after application against other profits, were carried over
and applied against profits in later years pursuant to section 396(1) of the

Taxes Consolidation Act, 1997 [hereinafter referred to as “TCA1997"].

8. The size of the losses carried over had the effect of eradicating the Appellant’s
tax liabilities for a number of years subsequent to the construction of the

power station.

9. InJanuary 2009, the Respondent commenced an audit of the Appellant’s taxes
and duties for the period from the 1st of April 2006 to the 31st of March 2007.
On foot of the said audit, the Respondent raised amended Notices of
Assessment on the Appellant for the accounting periods ending on the 31st of
March 2008, the 31st of March 2009 and the 31st of March 2010. The said
amended Notices of Assessment were issued by the Respondent to reflect a
claw back of losses carried forward which accrued on the basis of the
Appellant’s claimed entitlement to capital allowances pursuant to section 284

of TCA1997.
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10.The said amended Notices of Assessment and the claw back of losses carried

forward form the subject matter of the within appeal.

C. Grounds of Appeal

11. The Appellant appealed against the amended Notices of Assessment raised by
the Respondent on the following grounds:

i. The amended Notices of Assessments raised by the Respondent are out
of time;

ii. The doctrine of legitimate expectation applied such that the
Respondent should not be entitled to challenge the Appellant’s
entitlement to the relevant capital allowances;

iii. The connection fees the subject matter of within appeal should be
relievable as ancillary expenditure on the provision of plant and
machinery or, alternatively, the expenditure should be treated as

revenue expenditure and therefore deductible.

D. Relevant Legislation

12.Section 284(1) of TCA1997 provides as follows:-
“Subject to the Tax Acts, where a person carrying on a trade in any
chargeable period has incurred capital expenditure on the provision of
machinery or plant for the purposes of the trade, an allowance (in this

Chapter referred to as a “wear and tear allowance”) shall be made to such
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person for that chargeable period on account of the wear and tear of any
of the machinery or plant which belongs to such person and is in use for
the purposes of the trade at the end of that chargeable period or its basis
period and which, while used for the purposes of the trade, is wholly and

exclusively so used.”

13.Section 396(1) of TCA1997 provides as follows:-
“Subject to section 396C, where in any accounting period a company
carrying on a trade incurs a loss in the trade, the company may make a
claim requiring that the loss be set off for the purposes of corporation tax
against any trading income from the trade in succeeding accounting
periods, and (so long as the company continues to carry on the trade) its
trading income from the trade in any succeeding accounting period shall
then be treated as reduced by the amount of the loss, or by so much of
that amount as cannot, on that claim or on a claim (if made) under
subsection (2), section 396A(3) or 396B(2), be relieved against income or

profits of an earlier accounting period.”

14.Section 934 of TCA1997 provides inter alia as follows:-
“(3) Where on an appeal it appears to the Appeal Commissioners by
whom the appeals is heard, or to a majority of such Appeal
Commissioners, by examination of the appellant on oath or affirmation
or by other lawful evidence that the appellant is overcharged by any
assessment, the Appeal Commissioners shall abate or reduce the
assessment accordingly, but otherwise the Appeal Commissioners shall

determine the appeal by ordering that the assessment shall stand.
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(4) Where on any appeal it appears to the Appeal Commissioners that
the person assessed ought to be charged in an amount exceeding the
amount contained in the assessment, they shall charge that person with

the excess.

(5) Unless the circumstances of the case other require, where on an
appeal against an assessment which assesses an amount which is
chargeable to income tax or corporation tax it appears to the Appeal
Commissioners
(a) that the appellant is overcharged by the assessment, they may
in determining the appeal reduce only the amount which is
chargeable to income tax or corporation tax,
(b) that the appellant is correctly charged by the assessment, they
may in determining the appeal order that the amount which is
chargeable to income tax or corporation tax shall stand, and
(c) that the appellant ought to be charged in an amount exceeding
the amount contained In the assessment, they may charge the
excess by increasing only the amount which is chargeable to

income tax or corporation tax.”

15.Section 949AK(1) of TCA1997 provides as follows:-
“Subject to the other provisions of this Chapter, where an assessment is
amended (not being an amendment made by reason of the determination
of an appeal), the person assessed may appeal against the assessment as
so amended in all respects as if it were an assessment made on the date
of the amendment and the notice of the assessment as so amended were
a notice of the assessment, except that the person shall have no further

right of appeal, in relation to matters other than additions to, deletions

6
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from, or alterations in the assessment, made by reason of the amendment,
than the person would have had if the assessment had not been

amended.”

16.Section 955 of TCA1997, now deleted, provided as follows:-
“(a) Where a chargeable person has delivered a return for a chargeable
period and has made in the return a full and true disclosure of all material
facts necessary for the making of an assessment for the chargeable
period, an assessment shall not be made on the chargeable person after
the end of 4 years commencing at the end of the chargeable period in
which the return is delivered and -
(i) no additional tax shall be payable by the chargeable
person after the end of the period of 4 years, and
(ii) no tax shall be repaid after the end of a period of 4 years
commencing at the end of the chargeable period for which
the return is delivered
by reason of any matter contained in the return.
(b) Nothing in this subsection shall prevent the amendment of an
assessment -
(i) where a relevant return does not contain a full and true
disclosure of the facts referred to in paragraph (a).
(ii)  to give effect to a determination on any appeal against an
assessment,
(iii)  to take account of any fact or matter arising by reason of
an event occurring after the return is delivered,

(iv)  to correct an error in calculation, or

:
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(v) to correct a mistake of fact whereby any matter in the
assessment does not properly reflect the facts disclosed by
the chargeable person,

and tax shall be paid or repaid where appropriate in accordance with any
such amendment, and nothing in this section shall affect the operation of

section 804(3).

17.Section 16 of the Electricity Regulation Act 1999 provides that:-
“(1) A person shall not construct or reconstruct a generating station, for
the purpose of supply to final customers, unless an authorisation has been

granted to the person by the Commission.

(2) Notwithstanding the Electricity (Supply) Acts, 1927 to 1995, the
Board may not construct or reconstruct a generating station unless an

authorisation has been granted to it by the Commission.

(3) Subject to section 17, the Commission may grant or may refuse to
grant to any person an authorisation to construct or reconstruct a
generating station, subject to such terms and conditions as may be
specified in the authorisation including terms and conditions as to

generating capacity of the proposed generating station.”

18.Section 34 of the Electricity Regulation Act 1999 provides that:-
“(1) Subject to subsection (4), where an application is made to the Board
by any person, the Board shall offer to enter into an agreement for
connection to or use of the transmission or distribution system, subject to
terms and conditions specified in accordance with directions given to the

Board by the Commission under this section from time to time.
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(1A) An offer under subsection (1) may, on request of the applicant, be on
the basis that the applicant constructs, or that either or both the
applicant and the transmission system operator arranges to have
constructed, the connection to the transmission system, and any such
connection constructed or arranged to be constructed by the applicant
shall be the property of the person with whom the agreement is made,

and shall, for the purposes of section 37(4), be deemed to be a direct line.

(1B) An offer under subsection (1), made for the purpose of connecting
a generating station to the distribution system, may, on request of the
applicant, be on the basis that the applicant constructs, or that either or
both the applicant and the distribution system operator arranges to have
constructed, the connection to the distribution system, and any such
connection constructed or arranged to be constructed by the applicant
shall be the property of the person with whom the agreement is made,

and shall, for the purposes of section 37(4), be deemed to be a direct line.

(1C) The Commission shall publish directions that are given by it to the

Board under this section.

(2) Without prejudice to the generality of subsection (1), directions given

by the Commission under this section may provide for:

(a) the matters to be specified in an agreement for connection to

and use of the transmission or distribution system;

:
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(b) the matters to be specified in an agreement for use of the

transmission or distribution system;

(c) the terms and conditions upon which an offer for connection

to the transmission or distribution system is made;

(d) the methods for determining the proportion of the costs to be
borne by the person making the application for connection to the
transmission or distribution system and to be borne by the Board
being costs which are directly or indirectly incurred in carrying
out works under an agreement or making a connection or

modifying an existing connection;

(e) the terms and conditions upon which applications for an
agreement are to be made and the period of time within which an
offer or refusal pursuant to an application is to be made by the

Board; and

(f) any other matters which the Commission considers necessary
or expedient for the purpose of making an offer for connection to

or use of the transmission or distribution system,

and the Board shall comply with directions given by the Commission

under this section within such time period as may be specified by the

Commission.

(24) In a case where the Agency is competent to fix and approve the terms

and conditions or methodologies for the implementation of network

10
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codes and guidelines under Chapter VII of the 2019 Internal Electricity
Market Regulation pursuant to Article 5(2) of the 2019 ACER Regulation
because of their coordinated nature, then subsection (1), in so far as it
provides for the giving of directions by the Commission to the Board, and
subsection (2) shall not apply and, in such a case, the terms and
conditions to be specified in the agreement referred to in subsection (1)

shall be those fixed and approved by the Agency.

(3) An offer made under subsection (1) to a person who is not the holder
of a licence under section 14 or an authorisation under section 16 or an
eligible customer shall be subject to the grant of a licence or
authorisation to that person or to that person becoming an eligible

customer.

(4) The Board shall not be required under subsection (1) to enter into an

agreement where—
(a) it has demonstrated to the satisfaction of the Commission that it is not
in the public interest to provide additional capacity to meet the

requirements to be imposed by that agreement,

(b) to enter into an agreement under this section would be likely to

involve the Board:

(i) in a breach of this Act;

(ii) in a breach of regulations made under this Act;

11
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(iii) in a breach of the grid code or distribution code; or

(iv) in a breach of the conditions of any licence or authorisation

granted to the Board under this Act,

or

(c) the person making the application does not undertake to be bound by
the terms of the grid code or distribution code in so far as those terms are

applicable to that person.

(5) Where the Board refuses to offer to enter into an agreement under
this section the Board shall serve notice on the applicant of the reasons

for such refusal.

(6) (a) Any dispute between the transmission system operator or the
distribution system operator and any person who is, or claims to be, a
person to whom the transmission system operator or the distribution

system operator, as the case may be, is obliged -

(i) to make an offer for connection to and use of the transmission

system or distribution system, or

(ii) to consult with regarding proposed charges in accordance

with section 36(2),

as the case may be, whether as to the terms and conditions (including

proposed charges) or otherwise, shall, upon the application of such

12
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person, be determined by the Commission, and the Commission shall issue
a direction regarding its determination and the transmission system
operator or the distribution system operator, as the case may be shall

comply with and be bound by any such direction.

(b) Any dispute between a transmission system operator or a distribution
system operator in regard to duties under the 2019 Internal Electricity
Market Directive and a person as respects matters specified in section
9(1B) in relation to electricity shall, upon the application of such person,
be determined by the Commission, and the Commission shall issue a
direction regarding its determination and such direction shall be binding

on all parties concerned.

(c) (i) The Commission shall issue the determination referred to in
paragraphs (a) and (b) within 2 months from the date of the

receipt of the complaint.

(ii) The period referred to in subparagraph (i) may be extended
by 2 months where the Commission seeks additional information
in the matter, and such further extension as may be consented to

by the applicant.
(iii) Where the applicant concerns connection tariffs for major

new generation facilities, the period concerned may be extended

by the Commission without the consent of the applicant.

13
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(d) In the event of cross border disputes, the Commission has jurisdiction
if the transmission system operator licensed under section 14(1) (e) is the

system operator which refuses use of or access to the transmission system.

(7) In order to secure compliance with a determination made under this
section the Commission may apply in a summary manner on notice to the
High Court for an order requiring the Board to comply with the

determination of the Commission made under this section.

(8) Where providing for use of the transmission or distribution system or
where offering terms for the carrying out of works for the purpose of
connection to the transmission or distribution system of the Board, the
Board shall not discriminate unfairly as between any persons or classes

of persons.”

E. Evidence on behalf of the Appellant

19.At the hearing of the appeal, I heard evidence from four witnesses on behalf

of the Appellant.

Witness 1

20.The first witness was Mr |l 2 chartered engineer and the technical
director at GGG . o gave evidence

that the Power Station was commissioned and commenced operation in |Jjjij

14
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and is a Combined Cycle Gas Turbine [hereinafter referred to as “CCGT”] plant
which utilises gas turbine and steam turbine technology to produce
electricity. The power station has an electricity output of JJjjj MW and is
connected to the national grid at [Jjjjjjij by means of a dedicated electrical
connection consisting of an underground 220kV transmission cable and a

transmissions switching station.

21.Mr Jl cxplained that the power station is a multi-shaft CCGT plant
comprised of one gas turbine with electrical generator, one heat recovery
steam generator, one steam turbine with a separate electrical generator, one

air cooled condenser and a bypass stack.

22.Mr |l stated that in order to bring the power station from the shutdown
condition to normal operational mode, it is necessary to engage the start-up
sequence. During the start-up sequence, electricity is imported from the grid
connection to power essential auxiliary systems including the static
frequency converter (an electronic device which drives the gas turbine
generator) and other systems [hereinafter collectively referred to as the
“Essential Auxiliaries”] as well as the control room and all control systems
required to operate the power station. He stated that the generator is
mechanically attached to the gas turbine and is operated as a synchronous
motor initially, using the powered static frequency converter to accelerate the
unit. At approximately 500rpm gas imported from the gas connection is
introduced to the turbine combustion chamber by the grid-powered control
system. The unit then accelerates further using a combination of gas
combustion and the powered static frequency converter. At approximately
2000rpm the static frequency converter drops out and the turbine continues

to accelerate up to 3000rpm (50 Hz). At this point the electrical system

15
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synchronises with the grid and the gas turbine electrical generator reverts to

its normal mode as a producer of electrical energy.

23.Mr ] stated that the start-up process is an integral part of the operation
of the power station and that it is often necessary to shut down the power
station as part of its commercial offering to the Single Energy Market
[hereinafter referred to as the “SEM”] which operates in Ireland or to facilitate
maintenance checks. He stated that up to the end of December 2016, the
power station had shut down on [Jjj occasions or an average of

approximately ] times per annum.

24.Mr [l stated that the supply of gas is essential to the operation of the
power station and is required as part of the start-up process and also to drive
the turbine when the power station is operating at normal mode. This gas is
supplied via a dedicated connection between the power station and the high
pressure gas network operated by BGE (now known as Networks Ireland). He
stated that without the dedicated connection it would not be possible to

operate the power station to generate electricity.

25.Mr [l stated that the import and export of electrical power is also
essential to the operation of the power station. The power station is
configured with a single dedicated connection to the national grid using a
220KV cable which is used to both import and export electricity. He stated
that without the grid connection, the Power Station would be de-energised
and it would not be capable of starting. During the start-up process, the power
required is imported from the [JJjjii] 220kV station to the Appellant’s 220kV
generator transformer and unit transformers to be stepped down for

distribution at 6.6kV to power the Essential Auxiliaries required for the start-

16
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up. He stated that during operation of the Power Station, electrical power to
the Essential Auxiliaries must be maintained as a loss of such power would

cause the Power Station to immediately shut down.

26.Mr Jl stated that the Power Station operating in normal mode generates
electricity and that electricity must have an output source. As itis not possible
to store the electricity generated and there is no other use for the electricity
on the Appellant’s site, the only option is to export the electricity through the

national grid connection.

27.Mr [l stated that the application process for an electrical connection for
a large generating station is managed by EirGrid (and was managed by ESB at
the time of construction and commission of the Appellant’s power station) as
approved by the Commission for Energy Regulation [hereinafter referred to
as the “CER”]. Prior to the commencement of construction, commissioning
and subsequent operation of a power station, anumber of legal and regulatory
documents, licences and permissions must be obtained. One such document
which must be obtained is an “Authorisation to Construct or Reconstruct a
Generating Station” [hereinafter referred to as an “ATC”] which is issued by
the CER. The application process for an ATC to the CER involves, inter alia,
submitting full details of the technical characteristics and design of the power
station and in particular a description of the design measures to ensure the
safety and security of the electrical system and also details of the electrical
grid Connection Agreement. Before issuing an ATC, the CER fully assesses the
application including all submitted permissions and agreements, and
including the EirGrid (or ESB at the time of the construction and

commissioning of the Appellant’s power station) Connection Agreement to

17
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ensure compliance with the criteria for approving the application and

granting the relevant licence.

28.Mr [l stated that the design of the electrical supply to the Essential

Auxiliaries is a key consideration for the compliance, reliability and security
of the power station. He stated that while it would be physically possible to
obtain the power required for the Essential Auxiliaries from a separate ESB
distribution voltage connection, this was not acceptable to the CER or to
EirGrid (or ESB at the time of the construction and commissioning of the
Appellant’s power station) as the reliance on a distribution connection for
start-up and normal operation would not comply with the EirGrid Grid Code
or good industry practice. In addition, he stated that such a distribution

voltage connection would have amounted to a significant extra financial cost.

29.In addition, he stated that the EirGrid Grid Code, compliance with which is a

condition of the Power Station Connection Agreement and the CER
Generation Licence, states: “Each Generation Unit shall be designed, where
practicable, to mitigate the risk of common mode failure with other Generation
Units. In particular each Generation Unit shall be designed so that it can operate
with its essential auxiliaries supplied through a unit transformer which shall be
connected between the Generation Unit circuit breaker and the Generator
Transformer LV terminals...” He stated that the design of the Power Station

fully complies with this Grid Code requirement.

30.Mr ] stated that the Power Station was therefore designed to comply

with the requirements of the CER, the EirGrid Connection Agreement, the

EirGrid Grid Code and good industry practice for power station design.

18
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31.Mr ] stated in summary that the electrical grid and gas connections are
integral and essential to the operation of the Power Station. In order to meet
the compliance requirements of both the CER and EirGrid, there is no
delineation between the electrical import connection that is required to start
the Power Station and the electrical export connection that is required for

normal operation.

Witness 2

32.The Appellant’s second witness was Mr |l senior consultant and
director of | " independent expert on the
connection of large conventional and wind generators to the Irish
transmission system. Mr ] gave evidence outlining the background to
connection policy in Ireland and how it relates to the Appellant’s Power

Station.

33.He stated that from the late 1980s onwards, the majority of new fossil fuelled
generators that were connected to the Irish system were CCGTs fuelled by
natural gas, which were relatively large in scale, ranging from approximately
350MW to 450MW, and these power stations are the largest producers of
electricity, supplying approximately 40% of total demand in the Irish system.

34.He stated that the transmission system allows for the transport of large
volumes of electricity from large generators to bulk supply points near the
main population centres, where it interconnects with the distribution system.
He stated that all of the CCGTs in Ireland are connected to the transmission
system at 220kV which is comprised of overhead lines and underground

cables operating at 400kV, 220kV and 110kV. For capacities in excess of

19
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200MW, transmission circuits operating at 220kV or above are required. He
stated that only very large demand customers are connected to the
transmission system, and gave as examples Intel, HP, cement factories, large
pharmaceutical manufacturers and large data centres. The Transmission
System Operator [hereinafter referred to as the “TS0O”] is currently EirGrid
but prior to 2006 it was ESB National Grid. The TSO is responsible for
operating and developing the transmission system. The transmission system
is owned by ESB Networks, which is the Transmission Asset Owner

[hereinafter referred to as the “TAQ”].

35.Mr |l stated that the distribution system allows for the flow of electricity
from the transmission system to demand customers. It comprises the
networks operating at 38kV, 20kV, 10kV and low voltage. He stated that ESB

Networks is the Distribution System Operator and Distribution Asset Owner.

36.Mr l stated that the Irish electricity system and market is regulated by
the CER. There is competition in the electricity supply market such that
customers can choose their own Electricity Supply Company. The supply
companies bundle the costs of power, transmission and distribution into a
tariff for their customers. The Transmission and Distribution Systems are
natural monopolies and as a result the CER regulates their charges by means
of five-year price reviews. Through these agreed charges, ESB Networks is
allowed to recover and earn a return on the cost of new system assets, listed
in their Regulated Asset Base [hereinafter referred to as “RAB”]. He stated
that the costs of assets paid for upfront by customers, such as the generator
connection asset for which the Appellant paid €Jjjjjj million, are not treated

as new system assets and are not added to ESB’s RAB.
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37.Mr Jll stated that the CER regulates the connection process, rules and
charges for the connections of new demand customers or generators. There
are, he stated, substantially different processes, rules and charges for the
connection of demand customers compared with generators. For example,
there is no initial charge for applying for a demand connection; the offer is
issued within approximately 2-3 months and demand customers initially only
pay for 50% of the cost of new connection assets. In contrast, he stated that
new generators have to pay substantial application fees, potentially wait
years for an offer to connect and pay 100% of the cost of the new assets

required to connect the generator to the system.

38.The System Operators, EirGrid and ESB Networks, are responsible for
determining how and where the generator connects on the electricity system,
known as the “connection method”. As part of the charging rules approved by
the CER, the System Operators have to charge the generator the Least Cost
Technically Acceptable [hereinafter referred to as the “LCTA”] connection

method.

39.He stated that for generators connecting in Ireland there is a “shallow
charging policy”. This means that the generators must pay 100% of the costs
of any new assets required to connect the generator facility to the existing
electricity system, that is to say the cost of the LCTA connection method for
the Shallow Connection Works. The cost of the Shallow Connection Works
must be paid before the generator is allowed to connect to the electricity

system.

40.Mr |l stated that it is important to note that the Shallow Connection

Works for CCGTs are dedicated to the connection of the particular generator
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and are charged fully to that generator as the new assets are not beneficial to
other users of the electricity system. The Shallow Connection Works are also
not remote: they are the new assets from the connection point on the

generator premises to the existing electricity grid.

41.He stated that as well as paying 100% of the cost of the Shallow Connection
Works, generators also must pay the System Operators an annual payment for
the operation and maintenance of the Shallow Connection Works. For
transmission connections, this charge is referred to as the On-Going Service
Charge. This charge includes 100% of the cost of the occupation, operation,

maintenance and council rates for the shallow connection assets.

42.He stated that when connecting a new generator, there can also be new
reinforcements required deeper into the existing electricity system, known as
Deep Reinforcements Works. Deep Reinforcements Works are not charged
directly to the generator as these works strengthen the wider transmission

system and provide benefits to other users.

43.The connection method for a generator is determined by the System
Operators following detailed analysis of multiple connection options to
determine the LCTA. The generator provides the location of the new
generator and the Maximum Export Capacity [hereinafter referred to as
“MEC”] required for the generator in the connection appl