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Introduction 

1. This matter comes before the Tax Appeals Commission (hereinafter “the Commission”) 

as an appeal against a refusal by the Revenue Commissioners (“the Respondent”) to 

allow the Appellant to avail of the Covid Restrictions Support Scheme (“CRSS”).   

2. CRSS was introduced by section 11 of the Finance Act 2020.  It amends the Taxes 

Consolidation Act 1997 (“TCA 1997”) by inserting two sections, section 484 and section 

485.    

3. Section 484 TCA 1997 sets out the objectives of the CRSS which it states are “to provide 

the necessary stimulus to the economy…. so as to mitigate the effects, on the economy, 

of Covid-19...”  

4. Section 485 TCA 1997 sets out the eligibility criteria and details of the scheme. It permits 

eligible businesses to make a claim to the Respondent for a payment known as Advance 

Credit for Trading Expenses (ACTE).   

5. Section 485 (24) TCA 1997 provides a right of appeal to the Commission where a 

Revenue Officer determines an entity does not meet the eligibility criteria for the scheme. 

In accordance with that section, the Appellant makes its appeal.   

Background 

6. The Appellant trades as a convenience store in .  The products 

offered by the Appellant are typical of a small convenience store and include groceries, 

confectionary, cigarettes and “deli type” food such as rolls and sandwiches.   

7. The Appellant registered for CRSS on 12th November 2020 and claimed ACTE payments 

for the period 4th January 2021 to 6th June 2021 in the sum of €24,078.70. 

8. On 27th May 2021, the Respondent contacted the Appellant and requested confirmation 

that its business was that of a  convenience store. The Appellant replied on the 

same date and confirmed that this was the position. 

9. On foot of the Appellant’s confirmation, the Respondent changed the Appellant’s 

registration for CRSS from “registered” to “applicant” status. The effect of this change was 

that the Appellant was suspended from claiming further CRSS payments pending 

confirmation of its eligibility to receive CRSS. 

10. On 9th June 2021, the Appellant’s accountant replied as follows: 
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“Further to your My Enquiries above I now note that my client company has been 

removed from claiming the CRSS however, I wish to bring the following to your 

attention: 

Background 

My client company’s business premises are situated at  

 & is adjacent to the   My client company 

would derive all their business from those who work and attend  

Covid-19 

During the period September to December 2020 there was only limited attendance at 

the  & to this end my client company remained open for business.  At the start 

of January 2021 & with the severity of Covid-19 pandemic the  was closed 

resulting in their being no business for my client company.  It was then decided to close 

the business as under the circumstances prevailing it was futile to remain open.  The 

has remained closed since but we are informed normal activity will resume in 

September next at which time my client intends to reopen their business. 

In view of these comments I faithfully request my client company be reinstated on to 

the CRSS as without this support my client company will have to give consideration to 

ceasing their trade altogether.” 

11. By way of reply on 28th June 2021, the Respondent issued a letter which advised that 

following examination of the Appellant’s circumstances, it had been concluded that it did 

not appear to have met the qualifying criteria necessary for eligibility on the scheme.  

Accordingly, further payments under the CRSS was denied to the Appellant and it was 

requested to repay the amount of CRSS payments previously received in the sum of 

€24,078.70. 

12. On 5th July 2021, the Appellant wrote to the Respondent.  Within the correspondence it 

stated that it was a small shop and deli which caters for the nearby  with a 

focus of “Food to Go” at busy periods (i.e. prior to the opening, break times, 

lunchtime and after the closed). The Appellant further advised that it had 

two checkout counters and a deli counter all of which had a queueing system. The 

correspondence continued that under the Covid restrictions in place the numbers allowed 

to enter the shop were strictly limited and this resulted in the Appellant being unable to 

deal with customers wishing to enter the premises during the busy periods.  The Appellant 
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advised it was on this basis that it took the decision to close its premises and in those 

circumstances it requested the Respondent to reinstate its CRSS payments. 

13. Subsequently on 15th July 2021, the Respondent issued a Determination Notice to the 

Appellant which advised that as its business activities was considered an “essential 

service” it was ineligible for payments under the CRSS. 

14. On 23rd July 2021, the Appellant’s agent requested the Respondent to identify the location 

on its website where it stated that essential services were ineligible for inclusion on the 

CRSS.  The Appellant’s agent stated: 

“…at no time during this research was it apparent to us that essential retail was 

ineligible for CRSS, my client company therefore applied & was accepted for the 

scheme by Revenue.  At all times my client company acted in good faith.  In order for 

matters to proceed, can you identify for us where indeed on Revenue.ie it states where 

essential retail is ineligible for CRSS.” 

15. By way of email on the same day, the Respondent sent website links to the Appellant’s 

agent which contained confirmation that essential retail was ineligible for inclusion on the 

CRSS. 

16. On 11th August 2021, the Appellant further requested the Respondent to revisit its 

decision.  The day following, the Respondent wrote to the Appellant and advised that it 

does not have flexibility to extend the CRSS beyond the terms of the legislation and 

reaffirmed that the Appellant was not entitled to avail of the CRSS as it did not satisfy the 

eligibility criteria. 

17. On 13th August 2021, the Appellant lodged its appeal with the Commission.  Prior to the 

physical hearing which occurred on 27th February 2023, the Appellant was offered the 

opportunity to have its appeal adjudicated in accordance with the provisions of section 

949AN TCA 1997. 

18. Section 949AN TCA 1997 permits the Commission to have regard to previous 

Determinations which share “common or related issues” with the Appellant’s appeal.  As 

the Commission determined previous CRSS appeals1 which related to the eligibility of 

CRSS for essential retail outlets this was deemed to be an efficient manner in which to 

have the Appellant’s appeal adjudicated. The Appellant did not seek to agree to that 

option but chose instead to have an oral hearing. The Appellant is entitled to exercise its 

                                                 
1  See for example 73TACD 2022 which considered the eligibility of CRSS payments for a small 
convenience store - https://www.taxappeals.ie/en/determinations/73tacd2022-crss-  

https://www.taxappeals.ie/en/determinations/73tacd2022-crss-
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right to a full oral hearing and as such that was arranged as per its request and its 

submissions in which it stated that it was of the view that the facts in its appeal were 

distinguished from previous Determinations of the Commission. 

19.  (“the Appellant Director”) represented the Appellant at the appeal.  

The Respondent was represented by Counsel, its solicitor and two members of its staff.  

In considering this appeal, the Commissioner had the benefit of written and oral 

submissions made by both parties which are considered below. 

Submissions 

Appellant 

20. The Appellant opened its submissions by stating that it was of the firm view that it had 

met the eligibility criteria for inclusion in the CRSS and this was endorsed by the 

Respondent who made payments to it under the scheme. The Appellant submitted that 

the failure of the Respondent to allow additional CRSS payments to it after 6th June 2021 

was in breach of its own guidelines. 

21. The Appellant submitted if the correct position was that it was not entitled to CRSS 

payments then there was a positive obligation on the Respondent to have published 

information which confirmed that position. The Appellant submitted that despite extensive 

research, it was unable to find such information on the Respondent’s website.  In those 

circumstances, the Appellant submitted that the Commission should allow it to retain the 

payments it received under the CRSS until the date it was notified by the Respondent 

that it was allegedly ineligible for payments under the scheme.   

22. Further or in the alternative, the Appellant submitted that its business model was such 

that it was incapable of operating its business efficiently and as such was required to 

suspend trading activities for a period of time.   

23. The Appellant explained that its original business model was that bursts of up to 35-40 

people entered its premises at various times throughout the day which resulted in large 

queues in the shop during that period. The Appellant submitted, in compliance with Covid-

19 restrictions and owing to the physical size of its shop premises, it was required to 

restrict the number of customers entering the shop to 6 at a time.  The Appellant submitted 

that as its customers were usually on breaks during those busy times, they were unable 

to wait to be served and this resulted in a significant amount of custom being forced to 

“shop elsewhere”. 
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24. The Appellant submitted early on, when the Covid 19 pandemic presented, the Appellant 

received a telephone call from its Environmental Health Officer (“EHO”). The Appellant 

submitted that the EHO advised the Appellant that certain measures were required to be 

implemented in order for it to remain open for business during the pandemic. These 

measures included the installation of visor screens at the checkouts and deli counter, the 

implementation of a one-way system in the store, two metre distancing and markers on 

the floor to aide social distancing. The Appellant submitted that it was required to 

implement these measures immediately as the EHO advised that she would be 

conducting spot-inspections in the future and if she later discovered non-compliance with 

those measures this would result in the Appellant’s business being closed down. 

25. The Appellant submitted while the footfall to its business was reduced during the 

pandemic, it was still busy as the and  in its proximity were still open on 

a restricted basis.  In addition, the Appellant submitted that its store was busy as despite 

the reduced footfall, it was the only business open in the area as the  

canteens, food outlets and concessions were required to remain closed during the period 

of Covid restrictions. 

26. The Appellant submitted that despite its store being busy, owing to the required Covid 19 

safeguards in place in its store, it was unable to cater for demand and this resulted in 

potential customers going elsewhere for their purchases. The Appellant submitted that 

the consequences of this was such that it was required to close its business for the period 

January 2021 to August 2021.  

27. The Appellant submitted its position was differentiated from the previous Determination 

of the Commission (73TACD2022) as within that Determination the Appellant conceded 

that it put measures in place to restrict footfall, whilst safe, which were not mandatory.  

The Appellant submitted as a result of the EHOs interaction, it was required to implement 

those safeguard measures, which resulted in it being uneconomic to remain open for 

business.  Hence, the Appellant submitted as a result of Covid-restrictions, it was required 

to limit or substantially reduce its business, to the extent that it was required to suspend 

operations, and hence met the qualifying criteria for inclusion on the CRSS.   

28. In conclusion, the Appellant submitted that the Respondent had failed in its positive 

obligation to provide it with detailed information which confirmed that it was ineligible for 

inclusion in the CRSS.  In addition, as the Appellant was required to implement social 

distancing measures in its store, these measures resulted it being required to limit or 

substantially reduce its business activities. In those circumstances, the Appellant 



8 
 
 

requested the Commission to allow its appeal and furthermore, deem it eligible for further 

CRSS payments after 6th June 2021. 

Respondent 

29. At the outset the Respondent objected to the Commission accepting the grounds of 

appeal that the Appellant was required to implement the alleged Covid related safeguards 

as advised by the EHO. The Respondent submitted as the Appellant had access to 

professional advice at the time it lodged its appeal and subsequent (from its accountant) 

and as it had not pleaded this ground in its submissions to the Commission, then it was 

incumbent on the Commission to refuse the Appellant’s related submissions.   

30. Without prejudice to the above preliminary objection, the Respondent submitted that the 

Appellant was considered at all relevant times an “essential retail outlet”. As such, and as 

travelling to and from an essential retail outlet was permitted, then the Appellant was not 

required as a result of Covid restrictions to prohibit or significantly restrict members of the 

public from accessing its business premises. 

31. The Respondent submitted that the legislation was very specific in what constituted a 

“Covid restriction” for the purpose of section 485 TCA 1997.  The Respondent stated that 

the provisions of section 485 (1) TCA 1997 specifically relates to restrictions made under 

section 5 and 31A of the Health Act 1947 (as amended).  The Respondent submitted that 

as the alleged restrictions brought about by the Appellant’s EHO were not those of a type 

covered under the 1947 Health Act, then the Appellant did not satisfy the legislative 

requirements to satisfy the Commission that “Covid restrictions” required the Appellant to 

have prohibited or significantly restricted members of the public from accessing its 

business premises. 

32. The Respondent distinguished between the requirement under the relevant legislation to 

prohibit or significantly restrict customers from accessing business premises to a 

business owner taking measures not required under the legislation which resulted in 

customers being prohibited or restricted from entering the business premises. The 

Respondent submitted that as the Appellant had taken the voluntary decision to close its 

premises for the outlined period and as it was not mandated to so do, then this made it 

ineligible for inclusion on the CRSS.   

33. The Respondent further distinguished between the loss of trade owing to the effects of 

Covid-19, such as those brought about from reduced footfall to turnover having reduced 

owing to specific restrictions being placed on the operation of the business as a result of 

“Covid legislation”.  
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34. The Respondent submitted that while it had empathy for the position the Appellant now 

found themselves in as stated by Mr. Justice Charleton in Menolly Homes Limited v 

Appeal Commissioners & Revenue Commissioners [2010] IEHC 49, “taxation law has no 

equity” and the function of the Commission was to implement the laws as passed by the 

Oireachtas without deviation or expansion. In so doing, the Respondent submitted that 

the Appellant’s request could not succeed. 

Preliminary Matter 

35. As noted above, the Respondent objects to the Commission admitting the ground of 

appeal (in relation to the alleged safety measures mandated by the Appellant’s EHO) as 

this ground of appeal was not included in the Appellant’s submissions to the Commission. 

36. Section 949AC (b) TCA 1997 permits the Commissioner to “admit evidence whether or 

not the evidence would be admissible in proceedings in a court in the State”.  The 

Commissioner notes that as the Appellant did not call the EHO as a witness in its appeal, 

the evidence it seeks to admit is “hearsay evidence”. 

37. As noted in previous Determinations of the Commission, the law of evidence concerning 

hearsay includes, inter alia, a document generated out of court or tribunal by another 

person who is not produced as a witness to prove the truth of what is asserted in the 

document.  

38. While there are many reasons why hearsay evidence should be excluded, the lack of 

opportunity to cross-examine is considered to be the principle one.  As noted 

administrative tribunals, such as the Commission are not necessarily restricted by the 

rule against hearsay. However, where such evidence is admitted, tribunals are required 

to observe natural justice as held by Hench J in Kiely v Minister for Social Welfare (No. 

2), [1977] IR 267. In that case, the Supreme Court held that an appeals officer in a social 

welfare tribunal was wrong to accept the hearsay evidence of a doctor, in the form of a 

written opinion, in rebuttal of the oral testimony of two other doctors when considering a 

claim for a death benefit under the Social Welfare Acts. In delivering judgment, Henchy J 

said (at page 281): 

“Of one thing I feel certain, that natural justice is not observed if the scales of justice 

are tilted against one side all through the proceedings. Audi alteram partem means 

that both sides must be fairly heard. That is not done if one party is allowed to send in 

his evidence in writing, free from the truth-eliciting processes of a confrontation which 

are inherent in an oral hearing, while his opponent is compelled to run the gauntlet of 
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oral examination and cross examination. The dispensation of justice, in order to 

achieve its ends, must be even-handed in form as well as in content. Any lawyer of 

experience could readily recall cases where injustice would certainly have been done 

if a party or a witness who had committed his evidence to writing had been allowed to 

stay away from the hearing, and the opposing party had been confined to controverting 

him simply by adducing his own evidence. In such cases it would be cold comfort to 

the party who had been thus unjustly vanquished to be told that the tribunal's conduct 

was beyond review because it had acted on logically probative evidence and had not 

stooped to the level of spinning a coin or consulting an astrologer. Where essential 

facts are in controversy, a hearing which is required to be oral and confrontational for 

one side but which is allowed to be based on written and, therefore, effectively 

unquestionable evidence on the other side has neither the semblance nor the 

substance of a fair hearing. It is contrary to natural justice.” 

39. In considering whether the evidence sought to be included by the Appellant is prejudicial 

to the Respondent’s right to a fair hearing, the Commissioner notes that the Appellant 

was of limited means and represented at the appeal hearing by its Director. The 

Commissioner further notes that the Respondent was represented by Counsel, its 

solicitor and members of its staff who made submissions to the Commission on the 

Appellant’s disputed evidence. 

40. Owing to this “inequality of arms” and as the disputed evidence does not appear 

unreasonable or unrealistic, the Commissioner determines that the Appellant’s evidence 

in relation to the measures advised by EHO be admitted as evidence to its appeal.    

Material Facts 

41. The Commissioner found the following material facts from the documentary evidence, 

which were not contested by the Respondent, and are required eligibility conditions for 

inclusion on the CRSS: 

41.1. The Appellant’s turnover was less than 25% of the average weekly turnover level 

of that in 2019. 

41.2. They Appellant intended to (and subsequently did) carry on business activities 

after the “Covid-19 restrictions” were lifted. 

41.3. The Appellant had complied with all their VAT registration and return obligations. 

41.4. The Appellant held a tax clearance certificate at all material times. 

41.5. The Appellant operated its business from a business premises. 
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42. In addition, the Commissioner found the following material facts from the evidence 

presented at the hearing: 

42.1. The Appellant’s business activity is that of a retail convenience store. 

42.2. In order to ensure high adherence with Covid “protocols”, the Appellant was 

mandated by its EHO to implement safety measures in its premises to aide social 

distancing with the aim of safeguarding the health and safety of customers and 

staff alike. 

42.3. Owing to a loss of custom arising from the implementation of the above safety 

measures, the Appellant voluntarily decided to temporarily cease trading 

activities. 

42.4. As such, the Appellant’s business remained closed from early January 2021 to 

September 2021. 

42.5. The Appellant received the sum of €24,078.70 under the CRSS from the 

Appellant for the period 4th January 2021 to 6th June 2021. 

42.6. A determination notice issued to the Appellant from the Respondent on the 15th 

July 2021 denying eligibility under the CRSS and demanding the return of sums 

previously paid. 

Analysis 

43. The central issue to be determined in this appeal by the Commissioner is whether the 

Appellant was required as a result of applicable business restriction provisions to prohibit, 

or significantly restrict, members of the public from having access to its business premises 

which is a prerequisite for CRSS eligibility under section 485 TCA 1997.   

44. Section 485 TCA 1997 in itself is one of the more complicated sections of the TCA 1997. 

When combined with differing statues and statutory instruments, it is appreciated by the 

Commissioner that it is not transparent for members of the public to implement as 

illustrated in this appeal.   

45. The rules for statutory interpretation are set out in the judgment of McDonald J. in Perrigo 

Pharma International DAC v John McNamara, the Revenue Commissioners and ors. 

2020 IEHC 552 (“Perrigo”) where he summarised the fundamental principles of statutory 

interpretation at paragraph 74 as follows: 

“The principles to be applied in interpreting any statutory provision are well settled. 

They were described in some detail by McKechnie J. in the Supreme Court in Dunnes 

Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were 
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reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60. 

Based on the judgment of McKechnie J., the relevant principles can be summarised 

as follows:  

(a) If the words of the statutory provision are plain and their meaning is self-

evident, then, save for compelling reasons to be found within the Act as a 

whole, the ordinary, basic and natural meaning of the words should prevail; 

(b) Nonetheless, even with this approach, the meaning of the words used in 

the statutory provision must be seen in context. McKechnie J. (at para. 63) said 

that: “… context is critical: both immediate and proximate, certainly within the 

Act as a whole, but in some circumstances perhaps even further than that”;  

(c) Where the meaning is not clear but is imprecise or ambiguous, further rules 

of construction come into play. In such circumstances, a purposive 

interpretation is permissible; 

(d) Whatever approach is taken, each word or phrase used in the statute should 

be given a meaning as it is presumed that the Oireachtas did not intend to use 

surplusage or to use words or phrases without meaning. 

(e) In the case of taxation statutes, if there is ambiguity in a statutory provision, 

the word should be construed strictly so as to prevent a fresh imposition of 

liability from being created unfairly by the use of oblique or slack language; 

(f) Nonetheless, even in the case of a taxation statute, if a literal interpretation 

of the provision would lead to an absurdity (in the sense of failing to reflect what 

otherwise is the true intention of the legislature apparent from the Act as a 

whole) then a literal interpretation will be rejected.  

(g) Although the issue did not arise in Dunnes Stores v. The Revenue 

Commissioners, there is one further principle which must be borne in mind in 

the context of taxation statute. That relates to provisions which provide for relief 

or exemption from taxation. This was addressed by the Supreme Court in 

Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said 

at p. 766: “Now the exemption from tax, with which we are immediately 

concerned, is governed by the same considerations. If it is clear that a tax is 

imposed by the Act under consideration, then exemption from that tax must be 

given expressly and in clear and unambiguous terms, within the letter of the 

statute as interpreted with the assistance of the ordinary canons for the 
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interpretation of statutes. This arises from the nature of the subject-matter 

under consideration and is complementary to what I have already said in its 

regard. The Court is not, by greater indulgence in delimiting the area of 

exemptions, to enlarge their operation beyond what the statute, clearly and 

without doubt and in express terms, except for some good reason from the 

burden of a tax thereby imposed generally on that description of subject matter. 

As the imposition of, so the exemption from, the tax must be brought within the 

letter of the taxing Act as interpreted by the established canons of construction 

so far as possible.” 

46. Section 485(1) TCA 1997 provides a number of definitions, one of which is "business 

activity". A "business activity”, is defined as "in relation to a person carrying on a trade 

either solely or in partnership, means— (A) where customers of the trade acquire goods 

or services from that person from one business premises, the activities of the trade...”. 

47. Section 485(1) TCA 1997 further defines a business premises as: "...in relation to a 

business activity a building or other fixed physical structure from which the business 

activity is ordinarily carried on." 

48. The term “Applicable business restrictions” is defined in section 485(1) TCA 1997 as 

"shall be construed in the manner provided for in the definition of ‘Covid restrictions 

period’ in this subsection; Covid restrictions" pertain to: "Restrictions provided for in 

regulations made under sections 5 and 31A of the Health Act 1947, being restrictions for 

the purposes of preventing, or reducing the risk of, the transmission of Covid-19 and 

which have the effect of restricting the conduct of certain business activity during the 

specified period”. 

49. In essence what section 485 TCA 1997 provides for is that there is a “Covid restriction”. 

That restriction is provided for in regulations, made pursuant to section 5 and 31A of the 

Health Act 1947. 

50. Those regulations (“the Regulations”) were introduced by a Statutory Instrument 701 of 

2020, “Health Act 1947 (Section 31A - Temporary Restrictions) (Covid-19) (No. 10) 

Regulations 2020 [Appendix 2].   On page 3 of those regulations, it states: 

“PART 1 - Preliminary and General 

Citation, commencement and operation 

1. (1) These Regulations may be cited as the Health Act 1947... 
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2. These Regulations shall come into operation on the 31st day of December 

2020 and shall have effect for the period beginning on that date and ending 

on the 31st day of January 2021.” 

51. Section 3 of the Regulations at page 3 provides an interpretation section and includes 

within the definitions a definition of an “essential retail outlet” which is defined as “a retail 

outlet that is specified in Part 1A of the Schedule."  It further defines an “essential service", 

as a "service specified in Part 2 of the Schedule”. 

52. Part 1A of the Schedule set on page 19 of the Regulations defines an “essential retail 

outlet” as: 

1. “Outlets selling food or beverages on a takeaway basis, or newspapers, 

whether on a retail or wholesale basis and whether in a non-specialised or 

specialised outlet. 

2. Markets that, wholly or principally, offer food for sale. 

3. Outlets selling products necessary for the essential upkeep and functioning 

of places of residence and businesses, whether on a retail or wholesale 

basis…..” 

53. Part 2 of the Schedule set out on page 22 of the Regulations defines “Essential Services” 

as including: 

“… 

Wholesale and retail trade. 

The following services relating to wholesale and retail trade: 

(a) the operation of essential retail outlets..." 

54. As the Appellant’s business provided goods and services of a type specified in Part 1A 

and 2 of the Regulation Schedules, it was considered both an essential retail outlet and 

an essential service under those Regulations. 

55. Part 2, set out on page 6 of the Regulations provides: 

"Temporary restrictions – national measures. 

Restrictions of movement of relevant persons in relation to travel from place of 

residence. 
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(1) Subject to paragraph (2), an applicable person shall not leave his or her place of 

residence without reasonable excuse." 

56. Subsection 4 (2) continues “Without prejudice to the generality of what constitutes a 

reasonable excuse for the purposes of paragraph (1), such reasonable excuse includes 

an applicable person leaving his or her place of residence in order to – 

… 

(t) go to an essential retail outlet for the purpose of obtaining items (including food, 

beverages, fuel, medicinal products, medical devices or appliances, other medical or 

health supplies or products, essential items for the health and welfare of animals, or 

supplies for the essential upkeep and functioning of the person’s place of residence), 

or accessing services provided in the outlet, for the applicable person or any other 

person residing in the person’s place of residence. 

…” 

57. In summary, what the foregoing provides is that a person was permitted to leave their 

residence during the periods of lockdown for the purpose of accessing essential products 

or services which as detailed were goods and services of a type offered by the Appellant 

and hence the Appellant’s business was not subject to the restrictions provided under the 

Regulations. 

58. Turning back to section 485 TCA 1997, section (1) defines a “Covid restrictions period” 

as:  

"In relation to a relevant business activity carried on by a person means a period for 

which a person is required by the provisions of Covid restrictions to prohibit or 

significantly restrict members of the public from having access to the business 

premises in which the relevant business activity is carried on….” 

59. The key phrase under section 485 (1) TCA 1997 is that the business was “required by 

the provisions of Covid restrictions…”  to have been required to prohibit or significantly 

restrict members of the public from having access to its business premises and as the 

Appellant was considered to provide both essential goods and services, it did not fulfil 

this requirement. 

60. The Commissioner notes from the Appellant’s submissions that it’s EHO mandated that 

certain social distancing measures were implemented to ensure the health and safety of 

the Appellant’s staff and customers alike.  However, as these social distancing measures 
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were not mandated under the provisions of section 5 and 31A of the Health Act 1947, 

they were not “required by the provisions of Covid restrictions, As such and as the 

Appellant failed in its appeal to present evidence demonstrating same, the Commissioner 

determines that the measures advocated by the Appellant’s EHO while sensible and 

adapting best practice at the time did not fulfil the necessary conditions under section 485 

TCA 1997. 

61. The Commissioner further notes that the Appellant voluntarily elected to close its 

business for the period outlined as it claims it was uneconomic to remain open during that 

period.  The Commissioner is not convinced by this submission as the Appellant was 

entitled to avail of, and confirmed in its submissions that it had availed of, other supports 

available to it such as the Temporary Wage Subsidy Scheme (“TWSS”).  The TWSS was 

operated by the Respondent from 26th March 2020 to 31st August 2020 and enabled 

employees, whose employers were affected by the Covid-19 pandemic, to receive 

significant State funded supports through their employer. The TWSS was replaced by the 

Employment Wage Subsidy Scheme (“EWSS”) on 1st September 2020 which was in 

effect until 31st May 2022 and provided similar supports to eligible participants. 

62. Both the TWSS and the EWSS, which were separate to other State funded schemes such 

as the rates waiver scheme (which waived rates on commercial premises during the 

period of Covid restrictions), were designed to assist those business which were eligible 

to open during Covid restrictions and which provided essential services to members of 

the public. The purpose of this State funding was to assist businesses which provided 

essential services to remain open for business in addition to safeguarding jobs in those 

select industries (from both an employee and employer perspective). Had other essential 

services adapted the Appellant’s approach, this could have led to a shortage of food and 

other essential services, such as medicine supplies which would be inconsistent with the 

purposive approach in interpreting the relevant legislation. 

63. Furthermore, the Commissioner notes during the Covid-19 pandemic that most business 

owners implemented creative solutions to the presented problems in utilising outdoor 

space to its advantage or offering items to be delivered direct to the customer. For 

reasons unknown, it appears rather than adapt these courses of action or suchlike, the 

Appellant chose in place to suspend its business activities.  

64. Section 485 (22) TCA 1997 provides that: 
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“The Revenue Commissioners shall prepare and publish guidelines with respect to 

matters that are considered by them to be matters to which regard shall be had in 

determining whether— 

(a) there are provisions of Covid restrictions that prohibit, or significantly restrict, 

members of the public from having access to the business premises in which the 

relevant business activity of a person is carried on in a Covid restrictions period, or 

Covid restrictions extension period, as the case may be, and 

(b) as a result of the provisions referred to in paragraph (a), the turnover of the 

person in respect of the relevant business activity in the Covid restrictions period, 

or Covid restrictions extension period, as the case may be, will not exceed an 

amount that is 25 per cent (or less) of the relevant turnover amount.” 

65. Those guidelines were published by the Respondent on the 23rd October 2020 (and 

subsequently updated on various dates in 2021).  Paragraph 4.2.1 of those guidelines 

[Appendix 3] which endorses the Commissioner’s findings states: 

“The CRSS scheme is targeted at those businesses which, under the specific terms of 

public health restrictions, introduced in line with the Living with Covid-19 Plan, are 

required to prohibit or considerably restrict customers from accessing their business 

premises such that the business is required to temporarily suspend its activities or its 

business is significantly disrupted. Generally, this refers to restrictions at Level 3, 4 or 

5 of the Government’s Plan for Living with Covid-19 but certain businesses may qualify 

for the support where lower levels of restrictions are in operation, and as a result they 

have had to temporarily suspend their business or they have been significantly 

disrupted as a result of having to prohibit or considerably restrict customers from 

accessing their business premises. The general public health guidelines around social 

distancing and related protective measures apply to society as a whole and are 

important and necessary measures for lowering the risk of transmission of Covid-19. 

However, these measures are not the level of Covid restrictions that are required to 

demonstrate eligibility for the CRSS. For the CRSS, the restrictions must require the 

person to either prohibit, or significantly restrict, customers from accessing their 

business premises [emphasis added].” 

66. Paragraph 4.2.4 of those guidelines continue: 

“What if a business is not prohibited or significantly restricted from allowing customers 

to access its business premises but its customers base has significantly reduced 

because of Covid-19?  
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The business must meet the requirement that it ordinarily operates from a fixed 

business premises and, under the specific terms of the Covid restrictions announced 

by the Government, customers of the business are prohibited, or significantly 

restricted, from accessing those business premises. It is not sufficient that the trade of 

a business has been impacted because of a reduction in customer demand as a 

consequence of Covid-19, or that the business supplies goods or services to another 

business that qualifies for the support because, under the Covid restrictions, that other 

business is required to temporarily close, or significantly reduce, its business activity. 

Example 7 

StockUp Limited is a wholesaler to the catering and restaurant industry. The company 

operates from a premises in Clones, Co. Monaghan and delivers to customers 

nationwide. Under the restrictions in place across the country, many of the customers 

in the restaurant trade have cancelled their upcoming orders. While StockUp Limited 

has spotted an opportunity for additional business in the delivery and take-away sector, 

the company is experiencing a significant drop in turnover in the interim. Whilst 

StockUp Limited has experienced a reduction in turnover as a result of Government 

restrictions impacting its customers, the business itself, is not subject to restrictions 

prohibiting or restricting customers to its business premises. Therefore, it does not 

meet the eligibility criteria”. 

67. As is evident from the above example extracted from the guidelines which were available 

at the time the Appellant submitted its CRSS claim, the Appellant should have been 

deemed ineligible for inclusion in the CRSS and hence should not have received the 

payment as the turnover of the business reduced as a consequence of Covid 19 and not 

as a result of “specific terms of the Covid restrictions announced by the Government”.  

68. Section 485 (17) TCA 1997 details the procedure to be followed in situations where an 

entity, such as the Appellant wrongly claimed and received payments under the CRSS.  

It provides: 

“(a) Where subsequent to a person making a claim under this section, it transpires that 

- 

(i) the requirements in subsection (4) (b) are not met (and a claim in respect of which 

those requirements are not met is referred to hereafter in this subsection as an 

‘invalid claim’), or 
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(ii) the amount claimed exceeds the amount the person is entitled to claim under 

this section (and a claim to which this subparagraph applies is referred to hereafter 

in this subsection as an ‘overclaim’), 

then the person shall, without unreasonable delay— 

(I) notify the Revenue Commissioners of the invalid claim or overclaim, as the case 

may be, and 

(II) repay to the Revenue Commissioners— 

(A) in respect of an invalid claim, the amount paid in respect of that claim, 

(B) in respect of an overclaim, the amount by which the amount paid in respect 

of that claim exceeds the amount the person is entitled to claim (hereafter 

referred to in this section as the ‘excess amount’). 

(b) Where a person makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim is an invalid claim or an overclaim, as the case 

may be— 

(i) then, subject to subparagraph (ii), the amount of the advance credit for trading 

expenses paid by the Revenue Commissioners in respect of the invalid claim, or the 

amount of the advance credit for trading expenses overpaid by the Revenue 

Commissioners in respect of an overclaim, as the case may be, shall carry interest 

as determined in accordance with section 1080 (2) (c)  as if a reference to the date 

when the tax became due and payable were a reference to the date the amount 

was paid by the Revenue Commissioners, and 

(ii) where the invalid claim or overclaim, as the case may be, was made neither 

deliberately nor carelessly (within the meaning of section 1077E ) and the person 

complies with the requirements of paragraph (a)(II), the amount repaid to the 

Revenue Commissioners in respect of the invalid claim or overclaim, as the case 

may be, shall carry interest as determined in accordance with section 1080(2)(c)  as 

if a reference to the date when the tax became due and payable were a reference 

to the date paragraph (a) is complied with. 

(c) Paragraph (b) shall apply to tax payable on unauthorised amounts under 

subsections (15) and (16) as it applies to overpayments arising on invalid or 

overclaims.” 

69. Section 485(15) TCA 1997 provides: 
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“Where a company makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim was not one permitted by this section to be 

made, and the company has not repaid the amount as required by subsection 

(17)(a)(II)— 

(a) the company shall be charged to tax under Case IV of Schedule D for the

chargeable period in which the claim period commences, on an amount

equal to 4 times so much of the amount under this section as was not so

permitted to be made,”.

70. In accordance with the provisions of section 485 (17) TCA 1997, the Commissioner

determines that the Appellant in required to repay to the Respondent the amount of CRSS

wrongly received by it in the form of ACTE payments  in the sum of €24,078.70 for the

period 4th January 2021 to 6th June 2021.

71. The legislation requires that such sum is to be repaid to the Respondent without

“unreasonable delay” and in the event of this not occurring, the Respondent is authorised

under section 485 15 (a) TCA 1997 to raise an assessment against the Appellant under

Schedule D, Case IV for an amount of €96,314.80 which represents four times the amount

of ACTE received by the Appellant in error.

72. It was noted by the Commissioner at the conclusion of the hearing that the Respondent

indicated a willingness to collect the CRSS payments, if found to have been paid to the

Appellant in error, on an instalment basis and as those circumstances have now

crystallised, the Commissioner would encourage the Appellant and the Respondent to

engage in this manner. The Commissioner appreciates that it cannot make any

determination on the manner of the repayment but notes that it was the Respondent’s

initial error that has resulted in this repayment.

73. The burden of proof lies with the Appellant. As confirmed in Menolly Homes v Appeal

Commissioners [2010] IEHC 49, the burden of proof, in these particular taxation appeals,

is on the taxpayer. As confirmed in that case by Charleton J at paragraph 22:-

“The burden of proof in this appeal process is, as in all taxation appeals, on the 

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal 

Commissioner as to whether the taxpayer has shown that the relevant tax is not 

payable.” 
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74. The Commissioner finds that the Appellant has not discharged the burden of proof in this

appeal and finds that the Appellant has not shown that they were entitled to avail of the

provisions of section 485 TCA 1997.

Determination 

75. For the reasons set out above, the Commissioner determines that the Appellant has failed

in its appeal and has not succeeded in demonstrating its eligibility for inclusion in the

CRSS. Accordingly, the Appellant is required to repay to the Respondent the sum of

€24,078.70, representing the ACTE sums received by it in error without “unreasonable

delay”. Failing this, the Respondent is authorised to raise an assessment to tax under

Schedule D, Case IV, against the Appellant in the sum of €96,314.80 which represents

four times the amount of ACTE received by the Appellant in error.

76. It is understandable that the Appellant and its director may well be disappointed with the

outcome of his appeal but the Commissioner has no discretion to deviate from the

legislation. The Appellant was correct to avail of its right of appeal and to check its legal

entitlements. The Commissioner hopes the Appellant’s business has fully recovered

since the easing of Covid restrictions.

77. This Appeal is determined in accordance with Part 40A of the Taxes Consolidation Act

1997 and in particular, section 949 thereof. This determination contains full findings of

fact and reasons for the determination. Any party dissatisfied with the determination has

a right of appeal on a point of law only within 42 days of receipt in accordance with the

provisions set out in the TCA 1997.

Andrew Feighery 

Appeal Commissioner 

 10th August 2023 
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Appendix 1 - Legislation and Guidelines 

Section 484 TCA 1997 – “Objectives of Section 485, purposes for which its provisions are 

enacted and certain duty of Minister for Finance respecting those provisions’ operation” 

provides: 

(1) (a) The objectives of section 485 are to—

(i) provide the necessary stimulus to the economy (in addition to that provided

by Part 7 of the Emergency Measures in the Public Interest (Covid-19) Act

2020 and the Financial Provisions (Covid-19) (No. 2) Act 2020) so as to

mitigate the effects, on the economy, of Covid-19, and

(ii) if, as of 1 January 2021, no agreement stands entered into between the

European Union and the United Kingdom (with respect to the future relations

between them on the relevant matters), mitigate the effects on the economy

which are apprehended may arise therefrom.

(b) In paragraph (a) ‘relevant matters’ means the matters described in Part II of

the Political declaration setting out the framework for the future relationship

between the European Union and the United Kingdom3.

(c)The purposes for which the several provisions of section 485 (in this section

referred to as the ‘Covid Restrictions Support Scheme’) are, in furtherance of the

foregoing objectives, enacted are:

(i) in addition to the provision of basic mechanisms to fulfil those objectives, to

ensure the efficient use of the Covid Restrictions Support Scheme so as to

minimise the cost to the Exchequer of the scheme (so far as consistent with

fulfilment of those objectives);

(ii) to avoid, where possible, allocation of resources to sectors of the economy

that are not in need of direct stimulus by means of the Covid Restrictions

Support Scheme (and which sectors may reasonably be expected to be

restored to financial viability and an eventual growth path by the indirect

effects of the scheme);

(iii) to protect the public finances through mechanisms for the discontinuance

or amendment of one or more of the payments under the Covid Restrictions

Support Scheme (or for their variation) in defined circumstances;

(iv) to take account of the need to reflect changes in circumstances of

persons who, as businesses, are persons in respect of whom payments

under the Covid Restrictions Support Scheme are being made, in cases
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where such persons avail themselves of other financial supports provided by 

the State; 

(v) to take account of changes in the State’s economic circumstances and the

demands on its financial resources which may occur in the remainder of the

current financial year and thereafter.

(d) It shall be the duty of the Minister for Finance to monitor and superintend the

administration of the Covid Restrictions Support Scheme (but this paragraph

does not derogate from the function of the care and management conferred on

the Revenue Commissioners by section 485(21)).

(e) Without prejudice to the generality of paragraph (d), the Minister for Finance

shall cause an assessment, at such intervals as he or she considers appropriate

but no less frequently than every 3 months beginning on 13 October 2020, of the

following, and any other relevant matters, to be made—

(i) up-to-date data compiled by the Department of Finance relating to the

State’s receipts and expenditure,

(ii) up-to-date data from the register commonly referred to as the ‘Live

Register’ and data related to that register supplied to the Department of

Finance by the Department of Business, Enterprise and Innovation (whether

data compiled by that last mentioned Department of State from its own

sources or those available to it from sources maintained elsewhere in the

Public Service),

(iii) such other data as the Minister for Finance may consider relevant in

relation to the impact from, and effects of, Covid-19 or the fact (should that be

so) of there not being an agreement of the kind referred to in paragraph (a)(ii),

and, if the following is commissioned, by reference to an assessment, on

economic grounds, of the Covid Restrictions Support Scheme that may be

commissioned by the Minister for Finance and any opinion as to the

sustainability of the scheme expressed therein.

(f) Following an assessment under paragraph (e), it shall be the duty of the

Minister for Finance, after consultation with the Minister for Public Expenditure

and Reform, to determine whether it is necessary to exercise any or all of the

powers under subparagraphs (i) to (vi) of subsection (2)(a) so, as appropriate,

to—

(i) fulfil, better, the objectives specified in paragraph (a), or

(ii)facilitate the furtherance of any of the purposes specified in paragraph (c),

and, if the Minister for Finance determines that such is necessary, the powers
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under one, or more than one, as provided in that subsection (2)(a), of those 

subparagraphs (i) to (vi) shall become and be exercisable by the Minister for 

Finance. 

(2) (a) Where the Minister for Finance makes a determination of the kind lastly

referred to in subsection (1) (f), the Minister for Finance shall, as he or she

deems fit and necessary—

(i) make an order that the reference in the definition of ‘Covid restrictions’ in

section 485(1) to restrictions provided for in regulations made under sections

5 and 31A of the Health Act 1947 that are for the purpose of preventing, or

reducing the risk of, the transmission of Covid-19 and which have the effect of

restricting the conduct of certain business activity during the specified period

shall be limited in such respects as are specified in the order (including, if the

Minister for Finance considers appropriate, by the specification of a

requirement, with respect to the restriction of certain business activity, that

particular business activity must be affected by the restriction to a specified

extent) and an order under this subparagraph shall make such additional

modifications to the provisions of section 485 as the Minister for Finance may

consider necessary and appropriate in consequence of the foregoing

limitation,

(ii) make an order that the day referred to in the definition of ‘specified period’

in section 485(1) as the day on which the period there referred to shall expire

shall be such day as is later than 31 March 2021 (but not later than 31

December 2021) as the Minister for Finance considers appropriate and

specifies in the order,

(iii) make an order that the percentage specified in section 485(4) (b) (i) shall

be such a percentage, that is greater or lower than the percentage specified

in that provision, as the Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

And 

(ii) specifies in the order,

(iv) make an order that the percentage specified in subparagraph (i) (I) or

subparagraph (ii)(I) of section 485 (7) (a) shall be such a percentage, that is
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greater or lower than the percentage specified in that subparagraph (i)(I) or 

subparagraph (ii)(I), as the Minister for Finance— 

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

and

(ii) specifies in the order,

(v) make an order that the percentage referred to in subparagraph (i) (II) or

subparagraph (ii)(II) of section 485 (7) (a) shall be such a percentage, that is

greater or lower than that percentage specified in that subparagraph (i)(II) or

subparagraph (ii)(II), as the Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

and

(ii) specifies in the order,

(vi) make an order either that subsection (8) of section 485  shall cease to be

in operation on and from such day, or that the election referred to in

paragraph (b) of that subsection, which that subsection enables a qualifying

person to make, shall not be exercisable save in such circumstances, as the

Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

and

(ii) specifies in the order,
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and any matter that is provided for in the preceding subparagraphs is 

referred to in section 485(3)  as a ‘modification’. 

(b) Where an order under subparagraph (i), (ii), (iii), (iv), (v) or (vi) of paragraph (a) is 

proposed to be made, a draft of the order shall be laid before Dáil Éireann and the 

order shall not be made unless a resolution approving of the draft has been passed 

by that House.   

Section 485 TCA 1997, “Covid Restrictions Support Scheme” provides: 

(1) In this section— 

“applicable business restrictions provisions” shall be construed in the manner 

provided for in the definition of ‘Covid restrictions period’ in this subsection; 

“business activity”, in relation to a person carrying on a trade either solely or in 

partnership, means— 

(a) where customers of the trade acquire goods or services from that person 

from one business premises, the activities of the trade, or 

(b) where customers of the trade acquire goods or services from that person 

from more than one business premises, the activities of the trade relevant to 

each business premises, 

and where customers of the trade acquire goods or services from that person 

other than through attending at a business premises, that portion of the trade 

which relates to transactions effected in that manner shall be deemed to 

relate to the business premises or, where there is more than one business 

premises, shall be apportioned between such business premises on a just 

and reasonable basis; 

“business premises”, in relation to a business activity, means a building or other 

similar fixed physical structure from which a business activity is ordinarily carried 

on; 

“chargeable period” has the same meaning as in section 321 (2); 

“claim period” means a Covid restrictions period, or a Covid restrictions extension 

period, as the context requires; 

“Covid-19” has the same meaning as it has in the Emergency Measures in the 

Public Interest (Covid-19) Act 2020; 
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“Covid restrictions” means restrictions provided for in regulations made under 

sections 5 and 31A of the Health Act 1947, being restrictions for the purpose of 

preventing, or reducing the risk of, the transmission of Covid-19 and which have 

the effect of restricting the conduct of certain business activity during the 

specified period; 

“Covid restrictions extension period” has the meaning assigned to it in subsection 

(2); 

“Covid restrictions period”, in relation to a relevant business activity carried on by 

a person, means a period for which the person is required by provisions of Covid 

restrictions to prohibit, or significantly restrict, members of the public from having 

access to the business premises in which the relevant business activity is carried 

on (referred to in this section as ‘applicable business restrictions provisions’) and 

is a period which commences on the Covid restrictions period commencement 

date and ends on the Covid restrictions period end date; 

“Covid restrictions period commencement date”, in relation to a relevant business 

activity, means the later of— 

(a) 13 October 2020, or

(b) the day on which applicable business restrictions provisions come into

operation (not having been in operation on the day immediately preceding

that day);

“Covid restrictions period end date”, in relation to a relevant business activity, 

means the earlier of— 

(a) the day which is three weeks after the Covid restrictions period

commencement date,

(b) the day that is specified in the Covid restrictions (being those restrictions

in the terms as they stood on the Covid restrictions period commencement

date) to be the day on which the applicable business restrictions provisions

shall expire,

(c)the day preceding the first day following the Covid restrictions period

commencement date, on which the applicable business restrictions cease to

be in operation (by reason of the terms in which the Covid restrictions stand

being different from how they stood as referred to in paragraph (b)), or
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(d) 31 March 2021,

and, for the purposes of paragraph (c)— 

(I )the fact (if such is the case) that regulations made under sections 5 and 

31A of the Health Act 1947 are revoked and replaced by fresh regulations 

thereunder (but the applicable business restrictions provisions continue to 

apply to the relevant business activity) is immaterial, and 

(ii) the first reference in that paragraph to the terms in which the Covid

restrictions stand is a reference to their terms as provided for in those fresh

regulations;

“partnership trade” has the same meaning as in section 1007; 

“precedent partner”, in relation to a partnership and a partnership trade, has the 

same meaning as in section 1007;  

relevant business activity” has the meaning assigned to it in subsection (4); 

“relevant geographical region” means a geographical location for which Covid 

restrictions are in operation; 

“specified period” means the period commencing on 13 October 2020 and 

expiring on 31 March 2021; 

“tax” means income tax or corporation tax; 

“trade” means a trade any profits or gains arising from which is chargeable to tax 

under Case I of Schedule D. 

(2) (a) Subject to subsection (8), where, in relation to a relevant business activity carried

on by a person, applicable business restrictions provisions continue to apply, by

reason of regulations made or amended under sections 5 and 31A of the Health Act

1947, to the relevant business activity on the day after the end of a Covid restrictions

period, the period for which those restrictions continue to so apply is referred to in

this section as a ‘Covid restrictions extension period’, which period commences on

the foregoing day (referred to in this section as a ‘Covid restrictions extension period

commencement date’) and ends on the Covid restrictions extension period end date.

(b)In this section, ‘Covid restrictions extension period end date’, in relation to a

relevant business activity, means the earlier of—
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(i) the day which is three weeks after the Covid restrictions extension period 

commencement date, 

(ii) the day that is specified in the Covid restrictions (being those restrictions in 

the terms as they stood on the Covid restrictions extension period 

commencement date) to be the day on which the applicable business 

restrictions provisions shall expire, 

(iii) the day preceding the first day, following the Covid restrictions extension 

period commencement date, on which the applicable business restrictions 

provisions cease to be in operation (by reason of the terms in which the Covid 

restrictions stand being different from how they stood as referred to in 

subparagraph (ii)), or 

(iv) 31 March 2021, 

and, for the purposes of subparagraph (iii)— 

(i) the fact (if such is the case) that regulations made under sections 5 and 

31A of the Health Act 1947 are revoked and replaced by fresh regulations 

thereunder (but the applicable business restrictions provisions continue to 

apply to the relevant business activity) is immaterial, and 

(ii) the first reference in that subparagraph to the terms in which the Covid 

restrictions stand is a reference to their terms as provided for in those fresh 

regulations. 

(c) Where, in relation a relevant business activity carried on by a person, 

applicable business restrictions provisions continue to apply, by reason of 

regulations made or amended under sections 5 and 31A of the Health Act 1947, 

to the relevant business activity on the day after the end of a Covid restrictions 

extension period, the period for which those restrictions continue to so apply is 

also referred in this subsection as a ‘Covid restrictions extension period’ which 

period commences on the foregoing day and ends on the Covid restrictions 

extension period end date. 

(3) The following provisions made in this section, namely: 

(a) the reference in the definition of ‘Covid restrictions’ in subsection (1) to restrictions 

provided for in regulations made under sections 5  and 31A of the Health Act 1947 

that are for the purpose of preventing, or reducing the risk of, the transmission of 



30 

Covid-19 and which have the effect of restricting the conduct of certain business 

activity during the specified period; 

(b) the specification of 31 March 2021 in the definition of ‘specified  period’ in

subsection (1) as the date on which the period there referred to shall expire;

(c) the specification of 25 per cent in subsection (4) (b) (i);

(d)the specification of 10 per cent in subsection (7)(a)(i)(I) or (ii)(I);

(e) the specification of 5 per cent in subsection (7) (a) (i) (II) or (ii)(II);

(f) subsection (8) and the election referred to in paragraph (b) of it which a qualifying

person is, by virtue of that subsection, enabled to make,

shall, together with any other provision of this section that the following modification 

relates to, be construed and operate subject to any modification that is provided for in 

an order made undersection 485(2)(a) and which is in force. 

(4) (a) In this section—

“average weekly turnover from the established relevant business activity” means 

the average weekly turnover of the person, carrying on the activity, in respect of 

the established relevant business activity for the period commencing on 1 

January 2019 and ending on 31 December 2019; 

“average weekly turnover from the new relevant business activity”, means the 

average weekly turnover of the person, carrying on the activity, in respect of the 

new relevant business activity in the period commencing on the date on which 

the person commenced the business activity and ending on 12 October 2020; 

“established relevant business activity” means, in relation to a person, a relevant 

business activity commenced by that person before 26 December 2019; 

“new relevant business activity” means, in relation to a person, a relevant 

business activity commenced by that person on or after 26 December 2019 and 

before 13 October 2020; 

“relevant business activity”, in relation to a person, means a business activity 

which is carried on by that person in a business premises located wholly in a 

relevant geographical region; 

“relevant turnover amount” means— 



31 

(i) where a person carries on an established relevant business activity,

an amount determined by the formula—

A x B

where— 

A is the average weekly turnover from the established relevant business 

activity, and 

B is the total number of full weeks in the claim period, 

or 

(ii) where a person carries on a new relevant business activity, an amount

determined by the formula—

A x B

where—

A is the average weekly turnover from the new relevant business activity,

and

B is the total number of full weeks that comprise the claim period.

(b) Subject to subsections (5) and (6), this section shall apply to a person who

carries on a relevant business activity and who—

(i) in accordance with guidelines published by the Revenue Commissioners

under subsection (22), demonstrates to the satisfaction of the Revenue

Commissioners that, in the claim period, because of applicable business

restrictions provisions that prohibit, or significantly restrict, members of the

public from having access to the business premises in which the relevant

business activity of the person is carried on—

(I) the relevant business activity of the person is temporarily

suspended, or

(II) the relevant business activity of the person is disrupted,

such that the turnover of the person in respect of the relevant 

business activity in the claim period will be an amount that is 25 per 

cent (or less) of the relevant turnover amount, and 



32 

(ii) satisfies the conditions specified in subsection (5),

(hereafter referred to in this section as a ‘qualifying person’). 

(5) The conditions referred to in subsection (4) (b) (ii) are—

(a) the person has logged on to the online system of the Revenue Commissioners (in

this section referred to as ‘ROS’) and applied on ROS to be registered as a person to

whom this section applies and as part of that registration provides such particulars as

the Revenue Commissioners consider necessary and appropriate for the purposes of

registration and which particulars shall include those specified in subsection (14),

(b) for the claim period, the person completes an electronic claim form on ROS

containing such particulars as the Revenue Commissioners consider necessary and

appropriate for the purposes of determining the claim and which particulars shall

include those specified in subsection (14),

(c) for the claim period, the person makes a declaration to the Revenue

Commissioners through ROS that the person satisfies the conditions in this section to

be regarded as a qualifying person for that claim period,

(d) the person has complied with any obligations that apply to that person in respect

of the registration for, and furnishing of returns relating to, value-added tax,

(e) the person is throughout the claim period eligible for a tax clearance certificate,

within the meaning of section 1095, to be issued to the person, and

(f) the person would, but for the Covid restrictions, carry on the business activity, that

is a relevant business activity, at the business premises in a relevant geographical

region, and intends to carry on that activity when applicable business restrictions

provisions cease to be in operation in relation to that relevant business activity.

(6) Where a relevant business activity of a qualifying person does not constitute a whole

trade carried on by that person, then, for the purposes of determining whether the

requirements in subsection (4)(b) (i) are met, the relevant business activity shall be

treated as if it were a separate trade and the turnover of the whole trade shall be

apportioned between the separate trade and the other part of the trade on a just and

reasonable basis, and the amount of turnover attributed to the separate trade during

the claim period shall not be less than the amount that would be attributed to the

separate trade if it were carried on by a distinct and separate person engaged in that

relevant business activity.
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(7) Subject to subsections (10) and (11), on making a claim under this section, a

qualifying person shall, in respect of each full week comprised within the claim

period, be entitled to an amount equal to the lower of—

(a) (i) where the qualifying person carries on an established relevant business

activity, an amount equal to the sum of—

(I) 10 per cent of so much of the average weekly turnover from the

established relevant business activity as does not exceed €20,000, and

(II) 5 per cent of any amount of the average weekly turnover from the

established relevant business activity as exceeds €20,000,

Or 

(iii) where the qualifying person carries on a new relevant business     activity,

an amount equal to the sum of—

(I) 10 per cent of so much of the person’s average weekly turnover from

the new relevant business activity as does not exceed €20,000, and

(II) 5 per cent of any amount of the person’s average weekly turnover

from the new relevant business activity as exceeds €20,000,

and 

(b) €5,000 per week,

and any amount payable under this section is referred to in this section as an 

‘advance credit for trading expenses’. 

(8) (a) Where, in relation to a relevant business activity carried on by a person—

(i) applicable business restrictions provisions were in operation such that a

qualifying person made a claim under this section in respect of a claim period and

that claim, taken together with any claims made by the person immediately

preceding that claim, is in respect of a continuous period of not less than three

weeks, and

(ii) those applicable business restrictions provisions cease to be in operation,

then, where that qualifying person, within a reasonable period of time from the

date on which the applicable business restrictions provisions cease to be in

operation, resumes or continues, as the case may be, supplying goods or

services to customers from the business premises in which the qualifying
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person’s relevant business activity is carried on, that qualifying person may make 

an election under paragraph (b). 

(b) Where no part of the week immediately following the date on which the applicable

business restrictions provisions ceased to be in operation in respect of a relevant

business activity would otherwise form part of a Covid restrictions period or a Covid

restrictions extension period, a qualifying person to whom paragraph (a) applies may

elect to treat that week as a Covid restrictions extension period and may make a

claim under this section in respect of that period.

(9) A claim made under this section in respect of an advance credit for trading expenses

shall be made—

(a)subject to paragraph (b), no later than—

(i) eight weeks from the date on which the claim period, to which the claim

relates, commences, or

(ii) if the date on which the qualifying person is registered as a person to whom

this section applies (following an application which is made in accordance with

subsection (5) (a) and within the period of eight weeks specified in subparagraph

(i)) falls on a date subsequent to the expiry of the period of eight weeks so

specified, three weeks from the date on which the person is so registered,

and 

(b)in the case of a claim made under this section that is referred to in subsection (8),

no later than eight weeks from the date on which the applicable business restrictions

provisions concerned cease to be in operation.

(10) Where, for any week comprised within a claim period, a person is a qualifying person

in relation to more than one relevant business activity carried on from the same

business premises, and a claim is made in relation to each relevant business activity,

the amount the qualifying person shall be entitled to claim under this section in

respect of all of those relevant business activities for any weekly period shall not

exceed the amount specified in subsection (7)(b) and subsection (7) shall apply with

any necessary modifications to give effect to this subsection.

(11) (a) Where a relevant business activity in respect of which a person is a qualifying

person is carried on as the whole or part of a partnership trade, then any claim made

under this section for an advance credit for trading expenses in respect of the
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relevant business activity shall be made by the precedent partner on behalf of the 

partnership and each of the partners in that partnership and the maximum amount of 

any such claim made in respect of the relevant business activity in any weekly period 

shall not exceed the lower of the amounts specified in subsection (7)(a)(i) or (a)(ii), 

as the case may be. 

(b) Where a claim is made under this section by a precedent partner for an advance

credit for trading expenses in respect of a relevant business activity carried on as the

whole or part of a partnership trade then—

(i) for the purposes of subsections (15) and (16), each partner shall be deemed

to have claimed, in respect of that partner’s several trade, a portion of the

advance credit for trading expenses calculated as—

A x B 

where— 

A is the advance credit for trading expenses claimed by the precedent partner, 

and 

B is the partnership percentage at the commencement of the claim period, 

(ii) the precedent partner shall, in respect of each such claim, provide a

statement to each partner in the partnership containing the following particulars—

(I) the partnership name and its business address,

(II) the amount of advance credit for trading expenses claimed by the

precedent partner on behalf of the partnership and each partner,

(III) the profit percentage for each partner,

(IV) the portion of the advance credit for trading expenses allocated to each

partner,

(V) the commencement and cessation date of the claim period, and

(VI) the chargeable period of the partnership trade in which the claim period

commences,

(iii) for the purposes of subsections (17) and (18), references to a person making

a claim shall be taken as references to the precedent partner making the claim on

behalf of the partnership and each of its partners, and
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(iv) for the purposes of subsection (19), section 1077E  shall apply as if

references to a person were references to each partner and the references to a

claim were a reference to a claim deemed to have been made by each partner

under subparagraph (i).

(12) Any reference to ‘turnover’ in this section means any amount recognised as turnover

in a particular period of time in accordance with the correct rules of commercial

accounting, except for any amount recognised as turnover in that particular period of

time due to a change in accounting policy.

(13) Where a person makes a claim for an advance credit for trading expenses under this

section, in computing the amount of the profits or gains of the trade, to which the

relevant business activity relates, for the chargeable period in which the claim period

commences, the amount of any disbursement or expense which is allowable as a

deduction, having regard to section 81, shall be reduced by the amount of the

advance credit for trading expenses and the advance credit for trading expenses

shall not otherwise be taken into account in computing the amount of the profits or

gains of the trade for that chargeable period.

(14) (a)The particulars referred to in paragraphs (a) and (b) of subsection (5) are those

particulars the Revenue Commissioners consider necessary and appropriate for the

purposes of determining a claim made under this section, including—

(i) in relation to a qualifying person—

(I) name,

(II) address, including Eircode, and

(III) tax registration number,

and 

(ii) in relation to a relevant business activity—

(I) name under which the business activity is carried on,

(II) a description of the business activity,

(III) address, including Eircode, of the business premises where the business

activity is carried on,

(IV) where the business activity was commenced prior to 26 December 2019,

the average weekly turnover of the qualifying person in respect of the
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business activity in the period commencing on 1 January 2019 and ending on 

31 December 2019, 

(V) where a trade is carried on in more than one business premises, the 

turnover of the qualifying person in respect of the business premises, to which 

the relevant business activity relates, in the period commencing on 1 January 

2019 and ending on 31 December 2019, 

(VI) where a business activity is a new relevant business activity, the date of 

commencement of the activity and the amount of turnover in respect of the 

new business activity beginning on the date of commencement and ending on 

12 October 2020, 

(VII) the average weekly turnover in respect of an established relevant 

business activity or a new relevant business activity, as the case may be, 

(VIII) in respect of tax, within the meaning of section 2 of the Value-Added 

Tax Consolidation Act 2010, for the taxable periods comprised within the 

period of time referred to in clauses (IV) and (VI) the amount of tax that 

became due in accordance with section 76 (1) (a) (i) of the Value-Added Tax 

Consolidation Act 2010,  

(IX) such other total income excluding the relevant business turnover in 

respect of the total tax returned in respect of section 76 (1) (a) (i) of the 

Value-Added Tax Consolidation Act 2010,  for the taxable periods comprised 

within the period of time referred to in clause (IV) or (VI), 

(X) expected percentage reduction in turnover of the qualifying person in 

respect of the business activity in the claim period, and 

(XI) such other particulars, as the Revenue Commissioners may require. 

(b) Subsequent to receiving the information requested under this section, the 

Revenue Commissioners may seek further particulars or evidence for the 

purposes of determining the claim. 

(15) Where a company makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim was not one permitted by this section to be 

made, and the company has not repaid the amount as required by subsection 

(17)(a)(II)— 
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(a)the company shall be charged to tax under Case IV of Schedule D for the

chargeable period in which the claim period commences, on an amount equal to 4

times so much of the amount under this section as was not so permitted to be made,

and

(b) an amount chargeable to tax under this subsection shall be treated as income

against which no loss, deficit, credit, expense or allowance may be set off, and shall

not form part of the income of a company for the purposes of calculating a surcharge

under section 440.

(16) (a) Where an individual makes a claim under this section in respect of a claim period

and it subsequently transpires that the claim was not one permitted by this section to

be made, and the individual has not repaid the amount as required by subsection

(17)(a)(II), the individual shall be deemed to have received an amount of income

equal to 5 times so much of the amount under this section as was not so permitted to

be made (referred to in this subsection as the ‘unauthorised amount’).

(b) The unauthorised amount shall, notwithstanding any other provision of the Tax

Acts, be deemed to be an amount of income, arising on the first day of the claim

period that is chargeable to income tax under Case IV of Schedule D.

(c) Where the taxable income of an individual includes an amount pursuant to

paragraph (b), the part of the taxable income equal to that amount shall be

chargeable to income tax at the standard rate in force at the time of the payment of

the advance credit for trading expenses but shall not—

(i) form part of the reckonable earnings chargeable to an amount of Pay Related

Social Insurance Contributions under the Social Welfare Acts, and

(ii) be an amount on which a levy or charge is required, by or under Part 18D.

(d) Notwithstanding section 458 or any other provision of the Tax Acts, in calculating

the tax payable (within the meaning of Part 41A) on the unauthorised amount under

this subsection, there shall be allowed no deduction, relief, tax credit or reduction in

tax.

(e) In applying section 188 or Chapter 2A of Part 15, no account shall be taken of any

income deemed to arise under this subsection or any income tax payable on that

income.
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(17)  (a) Where subsequent to a person making a claim under this section, it transpires 

that - 

 (i) the requirements in subsection (4) (b) are not met (and a claim in respect of 

which those requirements are not met is referred to hereafter in this subsection 

as an ‘invalid claim’), or 

(ii) the amount claimed exceeds the amount the person is entitled to claim under 

this section (and a claim to which this subparagraph applies is referred to 

hereafter in this subsection as an ‘overclaim’), 

then the person shall, without unreasonable delay— 

(I) notify the Revenue Commissioners of the invalid claim or   overclaim, as the 

case may be, and 

(II) repay to the Revenue Commissioners— 

(A) in respect of an invalid claim, the amount paid in respect of that claim, 

(B) in respect of an overclaim, the amount by which the amount paid in 

respect of that claim exceeds the amount the person is entitled to claim 

(hereafter referred to in this section as the ‘excess amount’). 

(b) Where a person makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim is an invalid claim or an overclaim, as the 

case may be— 

(i) then, subject to subparagraph (ii), the amount of the advance credit for trading 

expenses paid by the Revenue Commissioners in respect of the invalid claim, or 

the amount of the advance credit for trading expenses overpaid by the Revenue 

Commissioners in respect of an overclaim, as the case may be, shall carry 

interest as determined in accordance with section 1080 (2) (c)  as if a reference 

to the date when the tax became due and payable were a reference to the date 

the amount was paid by the Revenue Commissioners, and 

(ii)where the invalid claim or overclaim, as the case may be, was made neither 

deliberately nor carelessly (within the meaning of section 1077E ) and the person 

complies with the requirements of paragraph (a)(II), the amount repaid to the 

Revenue Commissioners in respect of the invalid claim or overclaim, as the case 

may be, shall carry interest as determined in accordance with section 1080(2)(c)  
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as if a reference to the date when the tax became due and payable were a 

reference to the date paragraph (a) is complied with. 

(c) Paragraph (b) shall apply to tax payable on unauthorised amounts under

subsections (15) and (16) as it applies to overpayments arising on invalid or

overclaims.

(18) (a) For the purposes of this subsection, ‘claim’ and ‘overpayment’ shall have the

same meanings respectively as they have in subsection (1) of section 960H.

(b) In this subsection, a claim period is a ‘reduced claim period’ where—

(i) in the case of a claim period which is a Covid restrictions period, the claim

period ends on a date as provided for (in relation to that Covid restrictions period)

by paragraph (c) of the definition of ‘Covid restrictions period end date’ in

subsection (1), and such date precedes the date that had been specified in the

Covid restrictions (being those restrictions in the terms as they stood on the

Covid restrictions period commencement date) to be the date on which the

applicable business restrictions provisions shall expire, and

(ii) in the case of a claim period which is a Covid restrictions extension period, the

claim period ends on a date as provided for (in relation to that Covid restrictions

extension period) by subsection (2) (b)(iii), and such date precedes the date that

had been specified in the Covid restrictions (being those restrictions in the terms

as they stood on the Covid restrictions extension period commencement date) to

be the date on which the applicable business restrictions provisions shall expire.

(c) Where a qualifying person makes an overclaim in respect of a reduced claim

period, the Revenue Commissioners shall be entitled to recover the excess amount

from the person in accordance with paragraph (d) where the following conditions are

met:

(i) the claim is made before the end of the claim period; and

(ii)the claim is an overclaim solely by reason of the fact that the claim period is a

reduced claim period.

(d) The Revenue Commissioners shall be entitled to recover the excess amount

referred to in paragraph (c) by—
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(i) setting the amount of an advance credit for trading expenses that the person is

entitled to be paid in accordance with subsection (7) or (8) against the excess

amount, or

(ii)where, after the end of the specified period, a repayment is due to the person

in respect of a claim or overpayment, setting the amount of the repayment

against the excess amount.

(e) Where the conditions referred to in paragraph (c) are met and the excess amount

is recovered by the Revenue Commissioners in accordance with paragraph (d) within

a reasonable period of time from the end of the specified period, the excess amount

shall not be an unauthorised amount under subsection (15) or (16), as the case may

be.

(f) Where the conditions referred to in paragraph (c) are met, the excess amount

shall carry interest as determined in accordance with section 1080 (2) (c) as if the

reference to the date when the tax became due and payable were a reference to the

day after the day on which the specified period ends.

(19) Any claim made under this section shall be deemed for the purposes of section

1077E to be a claim in connection with a credit and, for the purposes of determining

an amount in accordance with section 1077E (11) or 1077E (12), a reference to an

amount of tax that would have been payable for the relevant periods by the person

concerned shall be read as if it were a reference to a claim in respect of a claim

period made in connection with subsection (7).

(20) A person shall, without prejudice to any other penalty to which the person may be

liable, be guilty of an offence under this section if the person—

(a) knowingly or wilfully delivers any incorrect return or statement, or knowingly or

wilfully furnishes any incorrect information, in connection with the operation of this

section or the eligibility for the advance credit for trading expenses in relation to any

person, or

(b) knowingly aids, abets, assists, incites or induces another person to make or

deliver knowingly or wilfully any incorrect return or statement, or knowingly or wilfully

furnish any incorrect information in connection with the operation of this section or

the eligibility for the advance credit for trading expenses in relation to any person,

and 
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the provisions of subsections (3) to (10) of section 1078, and section 1079, shall, with 

any necessary modifications, apply for the purposes of this subsection as they apply 

for the purposes of offences in relation to tax within the meaning of section 1078. 

(21) The administration of this section shall be under the care and management of the

Revenue Commissioners and section 849 shall apply for this purpose with any

necessary modifications as it applies in relation to tax within the meaning of that

section.

(22) The Revenue Commissioners shall prepare and publish guidelines with respect to

matters that are considered by them to be matters to which regard shall be had in

determining whether—

(a) there are provisions of Covid restrictions that prohibit, or significantly restrict,

members of the public from having access to the business premises in which the

relevant business activity of a person is carried on in a Covid restrictions period, or

Covid restrictions extension period, as the case may be, and

(b) as a result of the provisions referred to in paragraph (a), the turnover of the

person in respect of the relevant business activity in the Covid restrictions period, or

Covid restrictions extension period, as the case may be, will not exceed an amount

that is 25 per cent (or less) of the relevant turnover amount.

(23) Notwithstanding any obligations imposed on the Revenue Commissioners under

section 851A or any other enactment in relation to the confidentiality of taxpayer

information (within the meaning of that section), the details referred to in clauses (I)

and (III) of subsection (14) (a) (ii) shall, for all persons to whom an advance credit for

trading expenses has been paid by the Revenue Commissioners under this section,

be published on the website of the Revenue Commissioners.

(24) (a) Where a Revenue officer determines that a person is not a qualifying person

within the meaning of subsection (4) (b), the Revenue officer shall notify the person

in writing accordingly.

(b) A person aggrieved by a determination under paragraph (a), may appeal the

determination to the Appeal Commissioners, in accordance with section 949l, within

the period of 30 days after the date on the notice of the determination.

(c) Where the Appeal Commissioners determine that a person is a qualifying person

within the meaning of subsection (4)(b), the 8 week period specified in subsection
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(9), shall commence in respect of such a person on the date that determination is 

issued. 

(d) The reference to the Tax Acts in paragraph (a) of the definition of ‘Acts’ in section

949A shall be read as including a reference to this section.
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���������	
��	��
���������	��������

���

�������������� �!��"#$�%�&'��(�'���)���#"�*�%��+��&'�%���#$!&!�#(��"(&�*��(�&!(+!�$�!#� "$!#,�&'�&�&'��-�%(�#�'�(��#�"-�&��$�&��&�.�� ��%�#�����%&!+!��&���#$����- !�$�/!&'�&'�!%�01���* !,�&!�#(2������3%�4!(!�#�!(���$��+�%�&'��-"* !��&!�#��+�&'��#���(��+�� �!��#&(��#�&'��5�4�#"��/�*(!&�2���'��(�'����/!  ��-�%�&���#���(� +6�((�((��#&�*�(!(2��1�-�%(�#�%�,!(&�%!#,�&'�!%�$�&�! (��#$�&'��$�&�! (��+�&'�!%�*"(!#�((���&!4!&7�+�%�&'��-"%-�(�(��+������!#,���� �!��('�" $�%�&�!#��4!$�#���("--�%&!#,�&'�!%�*�(!(�+�%����!#,���� �!��"#$�%�&'��(�'���)�/'!�'���7�*��%�8"�(&�$�*7�5�4�#"��"#$�%�+"&"%��� !,!*! !&7��'���(2����'��(�'����/!  ��-�%�&��+%���9:�;�&�*�%�<=<=�&��:9�>�%�'�<=<9��#$�&'�%��!(�-%�4!(!�#�+�%�&'��>!#!(&�%�+�%�?!#�#���&��4�%7��(-��&(��+�&'��(�'����*7��%$�%)�(-��!+!��  7�&'��%�(&%!�&!�#()�&'���#$�$�&�)�&'��-�%��#&�,��%�&��-�7�* ���#$�&'��&"%#�4�%�&�(&�&��$@A@BCDE@�F�G@BHIEJH�� !,!*! !&72���K#�&'!(�$��"��#&)�!#+�%��&!�#�!(�-%�4!$�$��#�'�/�&'��L5MM�/!  ��-�%�&�)�*�(�$��#�-%�-�(�$� �,!( �&!�#���#&�!#�$�!#�?!#�#���N!  �<=<=)��(�!#!&!�&�$2� �



���������	
��	��
���������	��������

���
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