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Introduction 

1. This matter comes before the Tax Appeals Commission (hereinafter “the Commission”) 

as an appeal against a refusal by the Revenue Commissioners (“the Respondent”) to 

allow the Appellant to avail of the Covid Restrictions Support Scheme (“CRSS”).   

2. CRSS was introduced by section 11 of the Finance Act 2020. It amends the Taxes 

Consolidation Act 1997 (“TCA 1997”) by inserting two sections, section 484 and section 

485.    

3. Section 484 TCA 1997 sets out the objectives of the CRSS which it states are “to provide 

the necessary stimulus to the economy…. so as to mitigate the effects, on the economy, 

of Covid-19...”  

4. Section 485 TCA 1997 sets out the eligibility criteria and details of the scheme. It permits 

eligible businesses to make a claim to the Respondent for a payment known as Advance 

Credit for Trading Expenses (ACTE).   

5. Section 485 (24) TCA 1997 provides a right of appeal to the Commission where a 

Revenue Officer determines an entity does not meet the eligibility criteria for the scheme. 

In accordance with that section, the Appellant makes its appeal.   

Background 

6. The Appellant trades as a distributor of fresh, seasonal produce and  ingredients 

to the catering industry and general public throughout Ireland.  The Appellant’s business 

premises is situated at and 

ordinarily customers visit those premises to choose, inspect and purchase goods.  

7. The Appellant registered for CRSS on 11th November 2020 and claimed ACTE payments 

for the periods 21st October 2020 to 4th December 2020 and 26th December 2021 to 12th 

April 2021. During those periods the Appellant received the sum of €58,674 in CRSS 

payments, which consisted of €19,558 in respect of the year 2020 and €39,116 in respect 

of the year 2021. 

8. On 11th November 2020, the Appellant registered for CRSS on a self-assessment basis.  

Self-assessment means that a taxpayer is responsible for making their own assessment 

of tax due or in this instance means that the Appellant declared that it fulfilled the criteria 

necessary for eligibility under the CRSS within its application. 
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9. On 5th June 2021, the Appellant notified the Respondent that it could not file a claim for 

CRSS payments, as it had done in the past, via the Revenue Online Service (“ROS”).  

ROS is the Respondent’s electronic system which permits a taxpayer to view its various 

tax status/payments, communicate and file returns or claims with the Respondent. 

10. On 10th June 2021, the Respondent advised the Appellant that it did not appear it was 

eligible to receive CRSS payments. In order to ascertain that position, the Appellant was 

requested to provide the following information: 

‘1. Is your business carried on in a business premises? 

 2. Does your business have a Customer facing premises?’ 

11. By reply dated 14th June 2021, the Appellant  responded as follows: 

“1. We do have a permanent place of business at  

 

2. Our business is customer facing. 

We are already registered for the CRSS and have been in receipt of this. Our turnover 

has been drastically effected directly as a result of the government restrictions put in 

place to combat the pandemic and is down more than 75% year on year as a 

consequence. 

We firmly believe that we do qualify for assistance under the CRSS guidelines. 

As restrictions are eased, we also believe that we can return to normal trading levels 

very soon but we are not there yet while restrictions are still in place.’ 

12. On 16th June 2021, the Respondent advised the Appellant as follows: 

‘The CRSS provides support for companies, self-employed individuals and 

partnerships carrying on a trade or trading activities, the profits from which are 

chargeable to tax under Case 1 of Schedule D, from a business premises located in a 

region subject to restrictions introduced in line with the Living with Covid-19 Plan, with 

the result that the business is required to prohibit or considerably restrict customers 

from accessing their business premises. Can you please confirm:  

-The exact nature of the business 

 - Do customers (members of the general public) normally attend the premises?  
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- Are customers restricted from accessing the premises during the restriction 

period?  

On receipt of this information, your registration will be further reviewed.’ 

13. By way of reply dated 22nd June 2021, the Appellant responded as follows: 

‘1.   is a company that specialises in selling a mix of otherwise 

hard to find ingredients to chefs, home cooks and individuals interested in sourcing 

food from  farmers and producers who demonstrate  

. 

2. Customers and individuals are welcomed to come to our premises in normal times 

to select produce and collect or place orders.  

3.  Because of the restrictions imposed by the Government we were not allowed or 

able to have customers on the premises during levels 3 - 5.  

4.  As a consequence our turnover was down greater than 75% year on year.  

We firmly believe we meet all of the criteria to qualify for CRSS assistance and have 

already been registered. We are already starting to build business back up as 

restrictions ease but we have been severely impacted as a direct consequence of the 

restrictions required to deal with the pandemic.’ 

14. By letter dated the 25th June 2021, the Appellant was advised by the Respondent that it 

appeared that the Appellant had not satisfied the following two eligibility requirements: 

‘The trade must be carried on from a business premises that is located in a region 

subject to restrictions introduced in line with the Government’s ‘Living with Covid-19 

Plan’, with the result that the business is required to prohibit or significantly restrict 

customers from accessing its premises to purchase goods or services; 

…It is not sufficient that the trade of a business has been impacted because of a 

reduction in customer demand as a consequence of Covid-19, or because customers 

to whom the business supplies goods or services are currently not purchasing these 

goods/services due to Covid-19 restrictions. To be eligible for the CRSS, a supplier 

business must meet the eligibility criteria in its own right; the business must be required 

by the specific terms of Covid restrictions to prohibit or significantly restrict customers 

from accessing its own business premises [emphasis added}, with the result that the 
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business is either required to temporarily close or to operate at a significantly reduced 

level.’ 

15. On 30th June 2021, the Appellant’s agents advised that the Appellant is a ‘supplier of  

food to its entire customer base.’ They further contended that the Appellant was required 

to close that premises under Levels 3, 4 and 5 of the Government restrictions. They went 

on to advise that: 

‘It is important to more that our client’s customers visit the premises to inspect and 

purchase the goods. Their turnover was severely affected.’ 

16. By determination dated the 16th August 2021, the Appellant was advised, inter alia, as 

follows: 

‘To qualify under the scheme, a business must carry on a trade or trading activities, 

the profits from which are chargeable to tax under Case I of Schedule D. The trade 

must be carried on from a business premises that is located in a region subject to 

restrictions introduced in line with the Government’s ‘Living with Covid-19 Plan’, with 

the result that the business is required to prohibit or significantly restrict customers 

from accessing its premises. 

Section 485 (1) of the Taxes Consolidation Act, 1997 (as inserted by Section 11 of the 

Finance Act 2020) provides that, for the purposes of the CRSS, the business premises 

is required to prohibit or significantly restrict customers from accessing its premises 

[emphasis added].  

It is not sufficient that the trade of a business has been impacted because of a 

reduction in customer demand as a consequence of Covid-19, or that the business 

supplies goods or services to another business that qualifies for the support because, 

under the Covid restrictions, that other business is required to temporarily close, or 

significantly reduce, its business activity.  

In the case of a business that supplies goods and services to other businesses which, 

under the terms of Covid restrictions, are required to prohibit or significantly restrict 

customers from accessing their business premises (for example, a restaurant) – this 

will not result in the supplier business being eligible to make a claim under the terms 

of the legislation. To be able to make a claim under the CRSS, the supplier business 

must meet the eligibility criteria in its own right; the business must be required by the 

specific terms of Covid restrictions to prohibit or significantly restrict customers from 

accessing its own business premises, with the result that the business is either 
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required to temporarily close or to operate at a significantly reduced level. This will 

generally not be the case in relation to a ‘supplier’ business.’  

17. On 14th September 2021, the Appellant lodged its appeal against that determination with 

the Commission. Prior to the physical hearing which occurred on 1st March 2023, the 

Appellant was offered the opportunity to have its appeal adjudicated in accordance with 

the provisions of section 949AN TCA 1997. 

18. Section 949AN TCA 1997 permits the Commission to have regard to previous 

Determinations which share “common or related issues” with the Appellant’s appeal.  As 

the Commission determined previous CRSS appeals1 which related to the eligibility of 

CRSS for essential retail outlets this was deemed to be an efficient manner in which to 

have the Appellant’s appeal adjudicated.  

19. The Appellant did not seek to agree to that option but chose instead to have an oral 

hearing. The Appellant is entitled to exercise its right to a full oral hearing and as such 

that was arranged as per its request and its submissions in which it stated that it was of 

the view that the facts in its appeal were distinguished from previous Determinations of 

the Commission. 

20. The Appellant was represented by its agents at the appeal. The Respondent was 

represented by Counsel, , its solicitor and two members of its staff.  In 

considering this appeal, the Commissioner had the benefit of written and oral submissions 

made by both parties which are considered below. 

Witness Evidence 

21.  (“the Appellant Director”) gave evidence on the Appellant’s behalf.  

The Appellant Director advised that he acted in the capacity of managing director with the 

Appellant.  The Appellant Director further stated: 

21.1. The Appellant’s business activities were best described as a food sourcing 

consultancy business. He explained that the Appellant spent a lot of time trying 

to get specific foods  and that 

a lot of its produce was high end expensive foods such as  or 

. 

                                                 
1  See for example 73TACD 2022 which considered the eligibility of CRSS payments for a small 
convenience store - https://www.taxappeals.ie/en/determinations/73tacd2022-crss-  

https://www.taxappeals.ie/en/determinations/73tacd2022-crss-


8 
 
 

21.2. That most of the customer’s requirements were   He explained that a 

customer might be looking for a duck but that duck would be required to a specific 

weight and cut or presented in a specific way, while the next customer would 

have different requirements. 

21.3. Customer’s ordinarily attended the business premises by appointment. The 

purpose of that appointment was that he or one of the staff members would 

discuss the customer’s specific needs, on occasion offer food tastings and 

following further enquiries, such as whether the food could be sourced, the 

customer would place an order with the Appellant.  He further explained that all 

such appointments took place in the Appellant’s office rather than the separate 

warehouse which stored “stock food”. 

21.4. Such appointments and face to face meetings were essential to the Appellant’s 

business.  Without them, he stated, it would not be possible to get a customer 

order owing to the nature of the business. 

21.5. If a customer wished to view produce in the warehouse, they had to be 

accompanied by a member of staff at all times.  The Appellant Director produced 

a number of photographs of the Appellant’s premises which showed the location 

of the office and internal shots of the warehouse.  From these photographs, it 

appeared that minimal produce was kept on the Appellant’s shelving. 

21.6. The Appellant engaged an independent food safety advisor and that advisor 

informed the Appellant it was required to close its business during “Level 5 Covid 

restrictions”2.   Acting in accordance with this advice, the Appellant Director 

stated that the Appellant closed its business during those Level 5 restriction 

periods and claimed CRSS payments for those periods.  The Appellant Director 

stated that the Appellant only claimed CRSS payments for those periods and 

when it remained open for business, no such claims were made.   

22. Under cross examination: 

22.1. That the Appellant’s business was more of a “consultancy business” rather than 

that of a food distributor since it opened for business in or around the year  

                                                 
2 For the purpose of comprehension Level 5 Covid restrictions were the highest level of restriction 
imposed by the Government during Covid-19 lockdowns and required most businesses except 
“essential services” and “essential retail outlets” to refrain from opening their businesses to the public.  
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22.2. That no separate consultancy fee was charged to the customer but in place a 

premium was built into the sales price of the food ordered to reflect this service.  

As such, the Appellant Director confirmed that no Valued Added Taxation (“VAT”) 

was charged on stand-alone consultancy services but, if applicable3, only on the 

sales price of the products.   

22.3. In communications with the Respondent that the Appellant had never advised it 

operated consultancy services but in place stated that it sold food produce to its 

customers. In addition, he confirmed that the Appellant advised the Respondent 

“in normal times” customers are welcome to attend the Appellant’s premises to 

collect their ordered products. 

22.4. That the Appellant had  delivery vans which were used and were available 

for use for the delivery of produce to customers.   

Submissions 

Appellant 

23. The Appellant stated as it submitted its first CRSS claim for the period 13th October 2020 

to 6th December 2020, the applicable legislation governing that claim was, in part, 

Statutory Instrument 413/2020 - Health Act 1947 (Section 31A - Temporary Restrictions) 

(Covid-19) (No.6) Regulations 2020 (“S.I. 413/2020”) which came into effect on 7th 

October 2020. 

24. For the purpose of comprehension, S.I. 413/2020 established temporary travel 

restrictions on members of the public which prohibited them from leaving their residence 

unless it was necessitated, inter alia, by the need to avail of an “essential service”.  As 

access to food and beverages are considered essential to the maintenance of human and 

other life, it followed that access to outlets selling food and beverages was considered an 

“essential service”.  As such, despite the imposed restrictions in place, it was therefore 

permitted during these periods of “lockdown” for members of the public to leave their 

residences in order to acquire such goods.   

25.  The Appellant noted that this “exemption” was provided for under Regulation 11 (16) of 

that S.I. 413/2020  which imposes restrictions on: 

                                                 
3 Certain essential foods, which include fruit and vegetables and meat, are exempt from VAT.  Hence 
if the food sold was exempt from VAT, no VAT was charged on the supply by the Appellant. 
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“Outlets selling food or beverages whether on a retail or wholesale basis and whether 

in a non-specialised or specialised outlet, other than – 

(a) Insofar as they sell food or beverages on a takeaway basis for consumption 

off the premises.” 

26. Thus, the Appellant submitted in order to be eligible for the exemption, it was required 

that the food or beverages being sold by the Appellant were required to have been 

available “on a takeaway basis for consumption off the premises”. 

27. The Appellant submitted as it does not operate a normal retail or wholesale business 

where a customer can walk through the premises, select the products required and leave 

with them, then it was not included in above definition and hence the exemption was not 

available to the Appellant, as was confirmed to the Appellant by its independent food 

safety advisor. 

28. The Appellant submitted owing to the  nature of its business which requires 

detailed interaction with its customers in order to ascertain his or her specific 

requirements then it was evident that the produce offered by it was not available “on a 

takeaway basis” and hence it fell foul of the exemption.  

29. The Appellant further submitted that its business was differentiated from an “ordinary 

supermarket”, which it accepted was included in the exemption, as it was located in an 

Industrial Estate rather than an urban street and given the required level of interaction 

with customers to establish their needs, customers ordinarily attended the Appellant’s 

premises on an “appointment only” basis.   

30. In conclusion, the Appellant submitted that S.I. 413/2020 only permitted retail outlets 

which provided food and beverages sold on a takeaway basis to remain open for business 

during the periods of Level 5 lockdown.  As the Appellant’s business did not provide such 

a service, and as it had only claimed CRSS payments for the periods it was required to 

close, the Appellant submitted that its appeal should be allowed. 

Respondent 

31. The Respondent submitted that the Appellant was considered at all relevant times an 

“essential retail outlet”. As such, and as travelling to and from an essential retail outlet 

was permitted, then the Appellant was not required as a result of Covid restrictions to 

prohibit or significantly restrict members of the public from accessing its business 

premises. 
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32. The Respondent submitted that the legislation was very specific in what constituted a 

“Covid restriction” for the purpose of section 485 TCA 1997.  The Respondent stated that 

the provisions of section 485 (1) TCA 1997 specifically relates to restrictions made under 

section 5 and 31A of the Health Act 1947 (as amended). 

33. The Respondent acknowledged while, owing to the nature of the Appellant’s business 

model, it may have suffered a decrease in demand in the first instance it was not required 

to suspend its business activities but had taken an ill-advised or voluntary position to so 

do. 

34. Secondly, the Respondent submitted that the exemption afforded to “essential retail 

outlets” under Regulation 11 (16) of S.I. 413/2020 was available to the Appellant as it 

offered the service of a type defined within that Regulation.   

35. Thus, the Respondent submitted as the Appellant did not satisfy the legislative 

requirements to satisfy the Commission that “Covid restrictions” required the Appellant to 

have prohibited or significantly restricted members of the public from accessing its 

business premises, its appeal could not succeed.  

36. The Respondent distinguished between the requirement under the relevant legislation to 

prohibit or significantly restrict customers from accessing business premises to a 

business owner taking measures not required under the legislation which resulted in 

customers being prohibited or restricted from entering the business premises. The 

Respondent submitted that as the Appellant had taken the voluntary decision to close its 

premises for the outlined period and as it was not mandated to so do, then this made it 

ineligible for inclusion on the CRSS.   

37. The Respondent further distinguished between the loss of trade owing to the effects of 

Covid-19, such as those brought about from reduced footfall to turnover having reduced 

owing to specific restrictions being placed on the operation of the business as a result of 

“Covid legislation”.  

38. The Respondent submitted that while it had empathy for the position the Appellant now 

found themselves in as stated by Mr. Justice Charleton in Menolly Homes Limited v 

Appeal Commissioners & Revenue Commissioners [2010] IEHC 49, “taxation law has no 

equity” and the function of the Commission was to implement the laws as passed by the 

Oireachtas without deviation or expansion. In so doing, the Respondent submitted that 

the Appellant’s appeal could not succeed. 
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Material Facts 

39. The Commissioner found the following material facts from the documentary evidence, 

which were not contested by the Respondent, and are required eligibility conditions for 

inclusion on the CRSS: 

39.1. The Appellant’s turnover was less than 25% of the average weekly turnover level 

of that in 2019. 

39.2. They Appellant intended to (and subsequently did) carry on business activities 

after the “Covid-19 restrictions” were lifted. 

39.3. The Appellant had complied with all their VAT registration and return obligations. 

39.4. The Appellant held a tax clearance certificate at all material times. 

39.5. The Appellant operated from a “business premises” (as defined). 

40. In addition, the Commissioner found the following material facts from the evidence 

presented at the hearing: 

40.1. The Appellant’s business activity is that of a retail and wholesale food 

and beverage store. 

40.2. The Appellant’s customers ordinarily attend the Appellant’s business premises in 

order to facilitate a consultation prior to the purchase of food and beverages. 

40.3. The purpose of this consultation is to enquire into the customers’  

or other requirements. 

40.4. No third-party or documentary evidence was provided to the Commission from 

the Appellant’s Independent Food Safety Advisor to support’s its claims that it 

was required to close for business during the period of “Level 5 lockdowns”. 

40.5. The Appellant closed its business premises and ceased trading for the periods 

21st October 2020 to 4th December 2020 and 26th December 2021 to 12th April 

2021. 

40.6. The Appellant claimed and received the sum of €58,674 under the CRSS from 

the Respondent for those periods. 

40.7. A determination notice issued to the Appellant from the Respondent on the 16th 

August 2021 denying eligibility under the CRSS and demanding the return of 

sums previously paid. 
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Analysis 

41. The central issue to be determined in this appeal by the Commissioner is whether the 

Appellant was required as a result of applicable business restriction provisions to prohibit, 

or significantly restrict, members of the public from having access to its business premises 

which is a prerequisite for CRSS eligibility under section 485 TCA 1997.   

42. Section 485 TCA 1997 in itself is one of the more complicated sections of the TCA 1997. 

When combined with differing statues and statutory instruments, it is appreciated by the 

Commissioner that it is not transparent for members of the public to implement as 

illustrated in this appeal.   

43. The rules for statutory interpretation are set out in the judgment of McDonald J. in Perrigo 

Pharma International DAC v John McNamara, the Revenue Commissioners and ors. 

2020 IEHC 552 (“Perrigo”) where he summarised the fundamental principles of statutory 

interpretation at paragraph 74 as follows: 

“The principles to be applied in interpreting any statutory provision are well settled. 

They were described in some detail by McKechnie J. in the Supreme Court in Dunnes 

Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were 

reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60. 

Based on the judgment of McKechnie J., the relevant principles can be summarised 

as follows:  

(a) If the words of the statutory provision are plain and their meaning is self-

evident, then, save for compelling reasons to be found within the Act as a 

whole, the ordinary, basic and natural meaning of the words should prevail; 

(b) Nonetheless, even with this approach, the meaning of the words used in 

the statutory provision must be seen in context. McKechnie J. (at para. 63) said 

that: “… context is critical: both immediate and proximate, certainly within the 

Act as a whole, but in some circumstances perhaps even further than that”;  

(c) Where the meaning is not clear but is imprecise or ambiguous, further rules 

of construction come into play. In such circumstances, a purposive 

interpretation is permissible; 

(d) Whatever approach is taken, each word or phrase used in the statute should 

be given a meaning as it is presumed that the Oireachtas did not intend to use 

surplusage or to use words or phrases without meaning. 
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(e) In the case of taxation statutes, if there is ambiguity in a statutory provision, 

the word should be construed strictly so as to prevent a fresh imposition of 

liability from being created unfairly by the use of oblique or slack language; 

(f) Nonetheless, even in the case of a taxation statute, if a literal interpretation 

of the provision would lead to an absurdity (in the sense of failing to reflect what 

otherwise is the true intention of the legislature apparent from the Act as a 

whole) then a literal interpretation will be rejected.  

(g) Although the issue did not arise in Dunnes Stores v. The Revenue 

Commissioners, there is one further principle which must be borne in mind in 

the context of taxation statute. That relates to provisions which provide for relief 

or exemption from taxation. This was addressed by the Supreme Court in 

Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said 

at p. 766: “Now the exemption from tax, with which we are immediately 

concerned, is governed by the same considerations. If it is clear that a tax is 

imposed by the Act under consideration, then exemption from that tax must be 

given expressly and in clear and unambiguous terms, within the letter of the 

statute as interpreted with the assistance of the ordinary canons for the 

interpretation of statutes. This arises from the nature of the subject-matter 

under consideration and is complementary to what I have already said in its 

regard. The Court is not, by greater indulgence in delimiting the area of 

exemptions, to enlarge their operation beyond what the statute, clearly and 

without doubt and in express terms, except for some good reason from the 

burden of a tax thereby imposed generally on that description of subject matter. 

As the imposition of, so the exemption from, the tax must be brought within the 

letter of the taxing Act as interpreted by the established canons of construction 

so far as possible.” 

44. Section 485(1) TCA 1997 provides a number of definitions, one of which is "business 

activity". A "business activity”, is defined as "in relation to a person carrying on a trade 

either solely or in partnership, means— (A) where customers of the trade acquire goods 

or services from that person from one business premises, the activities of the trade...”. 

45. Section 485(1) TCA 1997 further defines a business premises as: "...in relation to a 

business activity a building or other fixed physical structure from which the business 

activity is ordinarily carried on." 



15 
 
 

46. The term “Applicable business restrictions” is defined in section 485(1) TCA 1997 as 

"shall be construed in the manner provided for in the definition of ‘Covid restrictions 

period’ in this subsection; Covid restrictions" pertain to: "Restrictions provided for in 

regulations made under sections 5 and 31A of the Health Act 1947, being restrictions for 

the purposes of preventing, or reducing the risk of, the transmission of Covid-19 and 

which have the effect of restricting the conduct of certain business activity during the 

specified period”. 

47. In essence what section 485 TCA 1997 provides for is that there is a “Covid restriction”. 

That restriction is provided for in regulations, made pursuant to section 5 and 31A of the 

Health Act 1947. 

48. Those regulations (“the Regulations”) were introduced by a Statutory Instrument 701 of 

2020, “Health Act 1947 (Section 31A - Temporary Restrictions) (Covid-19) (No. 10) 

Regulations 2020 [Appendix 2].   On page 3 of those regulations, it states: 

“PART 1 - Preliminary and General 

Citation, commencement and operation 

1. (1) These Regulations may be cited as the Health Act 1947... 

2. These Regulations shall come into operation on the 31st day of December 

2020 and shall have effect for the period beginning on that date and ending 

on the 31st day of January 2021.” 

49. Section 3 of the Regulations at page 3 provides an interpretation section and includes 

within the definitions a definition of an “essential retail outlet” which is defined as “a retail 

outlet that is specified in Part 1A of the Schedule."  It further defines an “essential service", 

as a "service specified in Part 2 of the Schedule”. 

50. Part 1A of the Schedule set on page 19 of the Regulations defines an “essential retail 

outlet” as: 

1. “Outlets selling food or beverages on a takeaway basis, or newspapers, 

whether on a retail or wholesale basis and whether in a non-specialised or 

specialised outlet. 

2. Markets that, wholly or principally, offer food for sale. 
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3. Outlets selling products necessary for the essential upkeep and functioning 

of places of residence and businesses, whether on a retail or wholesale 

basis…..” 

51. Part 2 of the Schedule set out on page 22 of the Regulations defines “Essential Services” 

as including: 

“… 

Wholesale and retail trade. 

The following services relating to wholesale and retail trade: 

(a) the operation of essential retail outlets..." 

52. As the Appellant’s business provided goods and services of a type specified in Part 1A 

and 2 of the Regulation Schedules, subject to the Appellant’s submissions, it was 

considered both an essential retail outlet and an essential service under those 

Regulations. 

53. The Commissioner notes from the Appellant’s submissions that it seeks to differentiate 

its business from an “ordinary” essential retail outlet, such as a supermarket (which it 

accepts was eligible to open during the periods under appeal). As noted, the definition of 

an “essential retail outlet” is defined under Regulation 11 (16) of S.I. 413/2020 as: 

“Outlets selling food or beverages whether on a retail or wholesale basis and whether 

In a non-specialised or specialised outlet, other than – 

Insofar as they sell food or beverages on a takeaway basis for consumption off the 

premises”. 

54. In applying the principles promulgated in Perrigo and in giving that definition its “ordinary 

and plain meaning”, the definition of an essential retail outlet may therefore be re-defined 

as follows: 

“An outlet selling food or beverages whether on a retail or wholesale basis (whether in 

a specialised or non-specialised outlet) insofar as they sell food or beverages on a 

takeaway basis for consumption off the premises.” 

55. In order for the Appellant’s submission to succeed, it is therefore necessary for it to 

establish that the foods and beverages which it sells are not available on a “takeaway 

basis for consumption off the premises”. 
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56. In understanding the nature of the Appellant’s business operation (that a consultation was 

required with some customers before they placed orders), the Commissioner determines 

that this does not alter the position that the goods once ordered (had the Appellant chose 

to remain open during the periods it closed its business) would have been “available on 

a takeaway basis.”   

57. Furthermore, as no evidence was presented to the Commission that the food was not 

consumed on the Appellant’s premises, it follows that the Appellant qualified as an 

“essential retail outlet” and thus was eligible to open during those periods which it elected 

to close.  For the Appellant’s submission to succeed, the Commissioner considers that 

words to the effect of “on an immediate takeaway basis” or such like would have been 

required to in the legislation. As they do not, the Commissioner determines that the 

Appellant was considered an “essential retail outlet” and thus, eligible to remain open for 

business during all periods of lockdown. 

58. Part 2, set out on page 6 of the Regulations provides: 

"Temporary restrictions – national measures. 

Restrictions of movement of relevant persons in relation to travel from place of 

residence. 

(1) Subject to paragraph (2), an applicable person shall not leave his or her place of 

residence without reasonable excuse." 

59. Subsection 4 (2) continues “Without prejudice to the generality of what constitutes a 

reasonable excuse for the purposes of paragraph (1), such reasonable excuse includes 

an applicable person leaving his or her place of residence in order to – 

… 

(t) go to an essential retail outlet for the purpose of obtaining items (including food, 

beverages, fuel, medicinal products, medical devices or appliances, other medical or 

health supplies or products, essential items for the health and welfare of animals, or 

supplies for the essential upkeep and functioning of the person’s place of residence), 

or accessing services provided in the outlet, for the applicable person or any other 

person residing in the person’s place of residence. 

…” 
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60. In summary, what the foregoing provides is that a person was permitted to leave their 

residence during the periods of lockdown for the purpose of accessing essential products 

or services which as detailed were goods and services of a type offered by the Appellant 

and hence the Appellant’s business was not subject to the restrictions provided under the 

Regulations. 

61. Turning back to section 485 TCA 1997, section (1) defines a “Covid restrictions period” 

as:  

"In relation to a relevant business activity carried on by a person means a period for 

which a person is required by the provisions of Covid restrictions to prohibit or 

significantly restrict members of the public from having access to the business 

premises in which the relevant business activity is carried on….” 

62. The key phrase under section 485 (1) TCA 1997 is that the business was “required by 

the provisions of Covid restrictions…”  to have been required to prohibit or significantly 

restrict members of the public from having access to its business premises and as the 

Appellant was considered to provide both essential goods and services, it did not fulfil 

this requirement. 

63. Section 485 (22) TCA 1997 provides that: 

“The Revenue Commissioners shall prepare and publish guidelines with respect to 

matters that are considered by them to be matters to which regard shall be had in 

determining whether— 

(a) there are provisions of Covid restrictions that prohibit, or significantly restrict, 

members of the public from having access to the business premises in which the 

relevant business activity of a person is carried on in a Covid restrictions period, or 

Covid restrictions extension period, as the case may be, and 

(b) as a result of the provisions referred to in paragraph (a), the turnover of the 

person in respect of the relevant business activity in the Covid restrictions period, 

or Covid restrictions extension period, as the case may be, will not exceed an 

amount that is 25 per cent (or less) of the relevant turnover amount.” 

64. Those guidelines were published by the Respondent on the 23rd October 2020 (and 

subsequently updated on various dates in 2021).  Paragraph 4.2.1 of those guidelines 

[Appendix 3] which endorses the Commissioner’s findings states: 
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“The CRSS scheme is targeted at those businesses which, under the specific terms of 

public health restrictions, introduced in line with the Living with Covid-19 Plan, are 

required to prohibit or considerably restrict customers from accessing their business 

premises such that the business is required to temporarily suspend its activities or its 

business is significantly disrupted. Generally, this refers to restrictions at Level 3, 4 or 

5 of the Government’s Plan for Living with Covid-19 but certain businesses may qualify 

for the support where lower levels of restrictions are in operation, and as a result they 

have had to temporarily suspend their business or they have been significantly 

disrupted as a result of having to prohibit or considerably restrict customers from 

accessing their business premises. The general public health guidelines around social 

distancing and related protective measures apply to society as a whole and are 

important and necessary measures for lowering the risk of transmission of Covid-19. 

However, these measures are not the level of Covid restrictions that are required to 

demonstrate eligibility for the CRSS. For the CRSS, the restrictions must require the 

person to either prohibit, or significantly restrict, customers from accessing their 

business premises [emphasis added].” 

65. Paragraph 4.2.4 of those guidelines continue: 

“What if a business is not prohibited or significantly restricted from allowing customers 

to access its business premises but its customers base has significantly reduced 

because of Covid-19?  

The business must meet the requirement that it ordinarily operates from a fixed 

business premises and, under the specific terms of the Covid restrictions announced 

by the Government, customers of the business are prohibited, or significantly 

restricted, from accessing those business premises. It is not sufficient that the trade of 

a business has been impacted because of a reduction in customer demand as a 

consequence of Covid-19, or that the business supplies goods or services to another 

business that qualifies for the support because, under the Covid restrictions, that other 

business is required to temporarily close, or significantly reduce, its business activity. 

Example 7 

StockUp Limited is a wholesaler to the catering and restaurant industry. The company 

operates from a premises in Clones, Co. Monaghan and delivers to customers 

nationwide. Under the restrictions in place across the country, many of the customers 

in the restaurant trade have cancelled their upcoming orders. While StockUp Limited 
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has spotted an opportunity for additional business in the delivery and take-away sector, 

the company is experiencing a significant drop in turnover in the interim. Whilst 

StockUp Limited has experienced a reduction in turnover as a result of Government 

restrictions impacting its customers, the business itself, is not subject to restrictions 

prohibiting or restricting customers to its business premises. Therefore, it does not 

meet the eligibility criteria”. 

66. As is evident from the above example extracted from the guidelines which were available 

at the time the Appellant submitted its CRSS claim, the Appellant should have been 

deemed ineligible for inclusion in the CRSS and hence should not have received the 

payment as the turnover of the business reduced as a consequence of Covid 19 and not 

as a result of “specific terms of the Covid restrictions announced by the Government”.  

67. Section 485 (17) TCA 1997 details the procedure to be followed in situations where an 

entity, such as the Appellant wrongly claimed and received payments under the CRSS.  

It provides: 

“(a) Where subsequent to a person making a claim under this section, it transpires that 

- 

(i) the requirements in subsection (4) (b) are not met (and a claim in respect of which 

those requirements are not met is referred to hereafter in this subsection as an 

‘invalid claim’), or 

(ii) the amount claimed exceeds the amount the person is entitled to claim under 

this section (and a claim to which this subparagraph applies is referred to hereafter 

in this subsection as an ‘overclaim’), 

then the person shall, without unreasonable delay— 

(I) notify the Revenue Commissioners of the invalid claim or overclaim, as the case 

may be, and 

(II) repay to the Revenue Commissioners— 

(A) in respect of an invalid claim, the amount paid in respect of that claim, 

(B) in respect of an overclaim, the amount by which the amount paid in respect 

of that claim exceeds the amount the person is entitled to claim (hereafter 

referred to in this section as the ‘excess amount’). 
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(b) Where a person makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim is an invalid claim or an overclaim, as the case 

may be— 

(i) then, subject to subparagraph (ii), the amount of the advance credit for trading 

expenses paid by the Revenue Commissioners in respect of the invalid claim, or the 

amount of the advance credit for trading expenses overpaid by the Revenue 

Commissioners in respect of an overclaim, as the case may be, shall carry interest 

as determined in accordance with section 1080 (2) (c)  as if a reference to the date 

when the tax became due and payable were a reference to the date the amount 

was paid by the Revenue Commissioners, and 

(ii) where the invalid claim or overclaim, as the case may be, was made neither 

deliberately nor carelessly (within the meaning of section 1077E ) and the person 

complies with the requirements of paragraph (a)(II), the amount repaid to the 

Revenue Commissioners in respect of the invalid claim or overclaim, as the case 

may be, shall carry interest as determined in accordance with section 1080(2)(c)  as 

if a reference to the date when the tax became due and payable were a reference 

to the date paragraph (a) is complied with. 

(c) Paragraph (b) shall apply to tax payable on unauthorised amounts under 

subsections (15) and (16) as it applies to overpayments arising on invalid or 

overclaims.” 

68. Section 485(15) TCA 1997 provides: 

“Where a company makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim was not one permitted by this section to be 

made, and the company has not repaid the amount as required by subsection 

(17)(a)(II)— 

(a) the company shall be charged to tax under Case IV of Schedule D for the 

chargeable period in which the claim period commences, on an amount 

equal to 4 times so much of the amount under this section as was not so 

permitted to be made,”.  

69. In accordance with the provisions of section 485 (17) TCA 1997, the Commissioner 

determines that the Appellant is required to repay to the Respondent the amount of CRSS 

wrongly received by it in the form of ACTE payments in the sum of €58,674 for the periods 

21st October 2020 to 4th December 2020 and 26th December 2021 to 12th April 2021. 
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70. The legislation requires that such sum is to be repaid to the Respondent without

“unreasonable delay” and in the event of this not occurring, the Respondent is authorised

under section 485 15 (a) TCA 1997 to raise an assessment against the Appellant under

Schedule D, Case IV for an amount of €234,696 which represents four times the amount

of ACTE received by the Appellant in error.

71. It was noted by the Commissioner at the conclusion of the hearing that the Respondent

indicated a willingness to collect the CRSS payments, if found to have been paid to the

Appellant in error, on an instalment basis and as those circumstances have now

crystallised, the Commissioner would encourage the Appellant and the Respondent to

engage in this manner. The Commissioner appreciates that it cannot make any

determination on the manner of the repayment but notes that it was the Respondent’s

initial error that has resulted in this repayment.

72. The burden of proof lies with the Appellant. As confirmed in Menolly Homes v Appeal

Commissioners [2010] IEHC 49, the burden of proof, in these particular taxation appeals,

is on the taxpayer. As confirmed in that case by Charleton J at paragraph 22:-

“The burden of proof in this appeal process is, as in all taxation appeals, on the 

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal 

Commissioner as to whether the taxpayer has shown that the relevant tax is not 

payable.” 

73. The Commissioner finds that the Appellant has not discharged the burden of proof in this

appeal and finds that the Appellant has not shown that they were entitled to avail of the

provisions of section 485 TCA 1997.

Determination 

74. For the reasons set out above, the Commissioner determines that the Appellant has failed

in its appeal and has not succeeded in demonstrating its eligibility for inclusion in the

CRSS. Accordingly, the Appellant is required to repay to the Respondent the sum of

€58,674, representing the ACTE sums received by it in error without “unreasonable

delay”. Failing this, the Respondent is authorised to raise an assessment to tax under

Schedule D, Case IV, against the Appellant in the sum of €234,696 which represents four

times the amount of ACTE received by the Appellant in error.

75. It is understandable that the Appellant and its director may well be disappointed with the

outcome of his appeal but the Commissioner has no discretion to deviate from the
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legislation. The Appellant was correct to avail of its right of appeal and to check its legal 

entitlements. The Commissioner hopes the Appellant’s business has fully recovered 

since the easing of Covid restrictions. 

76. This Appeal is determined in accordance with Part 40A of the Taxes Consolidation Act

1997 and in particular, section 949 thereof. This determination contains full findings of

fact and reasons for the determination. Any party dissatisfied with the determination has

a right of appeal on a point of law only within 42 days of receipt in accordance with the

provisions set out in the TCA 1997.

Andrew Feighery 

Appeal Commissioner 

 10th August 2023 
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Appendix 1 - Legislation and Guidelines 

Section 484 TCA 1997 – “Objectives of Section 485, purposes for which its provisions are 

enacted and certain duty of Minister for Finance respecting those provisions’ operation” 

provides: 

(1) (a) The objectives of section 485 are to— 

(i) provide the necessary stimulus to the economy (in addition to that provided 

by Part 7 of the Emergency Measures in the Public Interest (Covid-19) Act 

2020 and the Financial Provisions (Covid-19) (No. 2) Act 2020) so as to 

mitigate the effects, on the economy, of Covid-19, and 

(ii) if, as of 1 January 2021, no agreement stands entered into between the 

European Union and the United Kingdom (with respect to the future relations 

between them on the relevant matters), mitigate the effects on the economy 

which are apprehended may arise therefrom. 

(b) In paragraph (a) ‘relevant matters’ means the matters described in Part II of 

the Political declaration setting out the framework for the future relationship 

between the European Union and the United Kingdom3. 

(c)The purposes for which the several provisions of section 485 (in this section 

referred to as the ‘Covid Restrictions Support Scheme’) are, in furtherance of the 

foregoing objectives, enacted are: 

(i) in addition to the provision of basic mechanisms to fulfil those objectives, to 

ensure the efficient use of the Covid Restrictions Support Scheme so as to 

minimise the cost to the Exchequer of the scheme (so far as consistent with 

fulfilment of those objectives); 

(ii) to avoid, where possible, allocation of resources to sectors of the economy 

that are not in need of direct stimulus by means of the Covid Restrictions 

Support Scheme (and which sectors may reasonably be expected to be 

restored to financial viability and an eventual growth path by the indirect 

effects of the scheme); 

(iii) to protect the public finances through mechanisms for the discontinuance 

or amendment of one or more of the payments under the Covid Restrictions 

Support Scheme (or for their variation) in defined circumstances; 

(iv) to take account of the need to reflect changes in circumstances of 

persons who, as businesses, are persons in respect of whom payments 

under the Covid Restrictions Support Scheme are being made, in cases 
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where such persons avail themselves of other financial supports provided by 

the State; 

(v) to take account of changes in the State’s economic circumstances and the 

demands on its financial resources which may occur in the remainder of the 

current financial year and thereafter. 

(d) It shall be the duty of the Minister for Finance to monitor and superintend the 

administration of the Covid Restrictions Support Scheme (but this paragraph 

does not derogate from the function of the care and management conferred on 

the Revenue Commissioners by section 485(21)).  

(e) Without prejudice to the generality of paragraph (d), the Minister for Finance 

shall cause an assessment, at such intervals as he or she considers appropriate 

but no less frequently than every 3 months beginning on 13 October 2020, of the 

following, and any other relevant matters, to be made— 

(i) up-to-date data compiled by the Department of Finance relating to the 

State’s receipts and expenditure, 

(ii) up-to-date data from the register commonly referred to as the ‘Live 

Register’ and data related to that register supplied to the Department of 

Finance by the Department of Business, Enterprise and Innovation (whether 

data compiled by that last mentioned Department of State from its own 

sources or those available to it from sources maintained elsewhere in the 

Public Service), 

(iii) such other data as the Minister for Finance may consider relevant in 

relation to the impact from, and effects of, Covid-19 or the fact (should that be 

so) of there not being an agreement of the kind referred to in paragraph (a)(ii), 

and, if the following is commissioned, by reference to an assessment, on 

economic grounds, of the Covid Restrictions Support Scheme that may be 

commissioned by the Minister for Finance and any opinion as to the 

sustainability of the scheme expressed therein. 

(f) Following an assessment under paragraph (e), it shall be the duty of the 

Minister for Finance, after consultation with the Minister for Public Expenditure 

and Reform, to determine whether it is necessary to exercise any or all of the 

powers under subparagraphs (i) to (vi) of subsection (2)(a) so, as appropriate, 

to— 

(i) fulfil, better, the objectives specified in paragraph (a), or 
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(ii)facilitate the furtherance of any of the purposes specified in paragraph (c), 

and, if the Minister for Finance determines that such is necessary, the powers 

under one, or more than one, as provided in that subsection (2)(a), of those 

subparagraphs (i) to (vi) shall become and be exercisable by the Minister for 

Finance. 

(2) (a) Where the Minister for Finance makes a determination of the kind lastly 

referred to in subsection (1) (f), the Minister for Finance shall, as he or she 

deems fit and necessary— 

(i) make an order that the reference in the definition of ‘Covid restrictions’ in 

section 485(1) to restrictions provided for in regulations made under sections 

5 and 31A of the Health Act 1947 that are for the purpose of preventing, or 

reducing the risk of, the transmission of Covid-19 and which have the effect of 

restricting the conduct of certain business activity during the specified period 

shall be limited in such respects as are specified in the order (including, if the 

Minister for Finance considers appropriate, by the specification of a 

requirement, with respect to the restriction of certain business activity, that 

particular business activity must be affected by the restriction to a specified 

extent) and an order under this subparagraph shall make such additional 

modifications to the provisions of section 485 as the Minister for Finance may 

consider necessary and appropriate in consequence of the foregoing 

limitation, 

(ii) make an order that the day referred to in the definition of ‘specified period’ 

in section 485(1) as the day on which the period there referred to shall expire 

shall be such day as is later than 31 March 2021 (but not later than 31 

December 2021) as the Minister for Finance considers appropriate and 

specifies in the order, 

(iii) make an order that the percentage specified in section 485(4) (b) (i) shall 

be such a percentage, that is greater or lower than the percentage specified 

in that provision, as the Minister for Finance— 

(I) considers necessary to— 

(A) fulfil, better, the objectives specified in subsection (1) (a), 

or 

(B) facilitate the furtherance of any of the purposes specified in 

subsection (1) (c), 

And 
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(ii) specifies in the order,

(iv) make an order that the percentage specified in subparagraph (i) (I) or

subparagraph (ii)(I) of section 485 (7) (a) shall be such a percentage, that is

greater or lower than the percentage specified in that subparagraph (i)(I) or

subparagraph (ii)(I), as the Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

and

(ii) specifies in the order,

(v) make an order that the percentage referred to in subparagraph (i) (II) or

subparagraph (ii)(II) of section 485 (7) (a) shall be such a percentage, that is

greater or lower than that percentage specified in that subparagraph (i)(II) or

subparagraph (ii)(II), as the Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or

(B) facilitate the furtherance of any of the purposes specified in

subsection (1) (c),

and

(ii) specifies in the order,

(vi) make an order either that subsection (8) of section 485  shall cease to be

in operation on and from such day, or that the election referred to in

paragraph (b) of that subsection, which that subsection enables a qualifying

person to make, shall not be exercisable save in such circumstances, as the

Minister for Finance—

(I) considers necessary to—

(A) fulfil, better, the objectives specified in subsection (1) (a),

or
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(B) facilitate the furtherance of any of the purposes specified in 

subsection (1) (c), 

and 

(ii) specifies in the order, 

and any matter that is provided for in the preceding subparagraphs is 

referred to in section 485(3) as a ‘modification’. 

(b) Where an order under subparagraph (i), (ii), (iii), (iv), (v) or (vi) of paragraph (a) is 

proposed to be made, a draft of the order shall be laid before Dáil Éireann and the 

order shall not be made unless a resolution approving of the draft has been passed 

by that House.   

Section 485 TCA 1997, “Covid Restrictions Support Scheme” provides: 

(1) In this section— 

“applicable business restrictions provisions” shall be construed in the manner 

provided for in the definition of ‘Covid restrictions period’ in this subsection; 

“business activity”, in relation to a person carrying on a trade either solely or in 

partnership, means— 

(a) where customers of the trade acquire goods or services from that person 

from one business premises, the activities of the trade, or 

(b) where customers of the trade acquire goods or services from that person 

from more than one business premises, the activities of the trade relevant to 

each business premises, 

and where customers of the trade acquire goods or services from that person 

other than through attending at a business premises, that portion of the trade 

which relates to transactions effected in that manner shall be deemed to 

relate to the business premises or, where there is more than one business 

premises, shall be apportioned between such business premises on a just 

and reasonable basis; 

“business premises”, in relation to a business activity, means a building or other 

similar fixed physical structure from which a business activity is ordinarily carried 

on; 
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“chargeable period” has the same meaning as in section 321 (2); 

“claim period” means a Covid restrictions period, or a Covid restrictions extension 

period, as the context requires; 

“Covid-19” has the same meaning as it has in the Emergency Measures in the 

Public Interest (Covid-19) Act 2020; 

“Covid restrictions” means restrictions provided for in regulations made under 

sections 5 and 31A of the Health Act 1947, being restrictions for the purpose of 

preventing, or reducing the risk of, the transmission of Covid-19 and which have 

the effect of restricting the conduct of certain business activity during the 

specified period; 

“Covid restrictions extension period” has the meaning assigned to it in subsection 

(2); 

“Covid restrictions period”, in relation to a relevant business activity carried on by 

a person, means a period for which the person is required by provisions of Covid 

restrictions to prohibit, or significantly restrict, members of the public from having 

access to the business premises in which the relevant business activity is carried 

on (referred to in this section as ‘applicable business restrictions provisions’) and 

is a period which commences on the Covid restrictions period commencement 

date and ends on the Covid restrictions period end date; 

“Covid restrictions period commencement date”, in relation to a relevant business 

activity, means the later of— 

(a) 13 October 2020, or 

(b) the day on which applicable business restrictions provisions come into 

operation (not having been in operation on the day immediately preceding 

that day); 

“Covid restrictions period end date”, in relation to a relevant business activity, 

means the earlier of— 

(a) the day which is three weeks after the Covid restrictions period 

commencement date, 

(b) the day that is specified in the Covid restrictions (being those restrictions 

in the terms as they stood on the Covid restrictions period commencement 
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date) to be the day on which the applicable business restrictions provisions 

shall expire, 

(c)the day preceding the first day following the Covid restrictions period 

commencement date, on which the applicable business restrictions cease to 

be in operation (by reason of the terms in which the Covid restrictions stand 

being different from how they stood as referred to in paragraph (b)), or 

(d) 31 March 2021, 

and, for the purposes of paragraph (c)— 

(I )the fact (if such is the case) that regulations made under sections 5 and 

31A of the Health Act 1947 are revoked and replaced by fresh regulations 

thereunder (but the applicable business restrictions provisions continue to 

apply to the relevant business activity) is immaterial, and 

(ii) the first reference in that paragraph to the terms in which the Covid 

restrictions stand is a reference to their terms as provided for in those fresh 

regulations; 

“partnership trade” has the same meaning as in section 1007; 

“precedent partner”, in relation to a partnership and a partnership trade, has the 

same meaning as in section 1007;  

relevant business activity” has the meaning assigned to it in subsection (4); 

“relevant geographical region” means a geographical location for which Covid 

restrictions are in operation; 

“specified period” means the period commencing on 13 October 2020 and 

expiring on 31 March 2021; 

“tax” means income tax or corporation tax; 

“trade” means a trade any profits or gains arising from which is chargeable to tax 

under Case I of Schedule D. 

(2) (a) Subject to subsection (8), where, in relation to a relevant business activity carried 

on by a person, applicable business restrictions provisions continue to apply, by 

reason of regulations made or amended under sections 5 and 31A of the Health Act 

1947, to the relevant business activity on the day after the end of a Covid restrictions 
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period, the period for which those restrictions continue to so apply is referred to in 

this section as a ‘Covid restrictions extension period’, which period commences on 

the foregoing day (referred to in this section as a ‘Covid restrictions extension period 

commencement date’) and ends on the Covid restrictions extension period end date. 

(b)In this section, ‘Covid restrictions extension period end date’, in relation to a 

relevant business activity, means the earlier of— 

(i) the day which is three weeks after the Covid restrictions extension period 

commencement date, 

(ii) the day that is specified in the Covid restrictions (being those restrictions in 

the terms as they stood on the Covid restrictions extension period 

commencement date) to be the day on which the applicable business 

restrictions provisions shall expire, 

(iii) the day preceding the first day, following the Covid restrictions extension 

period commencement date, on which the applicable business restrictions 

provisions cease to be in operation (by reason of the terms in which the Covid 

restrictions stand being different from how they stood as referred to in 

subparagraph (ii)), or 

(iv) 31 March 2021, 

and, for the purposes of subparagraph (iii)— 

(i) the fact (if such is the case) that regulations made under sections 5 and 

31A of the Health Act 1947 are revoked and replaced by fresh regulations 

thereunder (but the applicable business restrictions provisions continue to 

apply to the relevant business activity) is immaterial, and 

(ii) the first reference in that subparagraph to the terms in which the Covid 

restrictions stand is a reference to their terms as provided for in those fresh 

regulations. 

(c) Where, in relation a relevant business activity carried on by a person, 

applicable business restrictions provisions continue to apply, by reason of 

regulations made or amended under sections 5 and 31A of the Health Act 1947, 

to the relevant business activity on the day after the end of a Covid restrictions 

extension period, the period for which those restrictions continue to so apply is 

also referred in this subsection as a ‘Covid restrictions extension period’ which 
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period commences on the foregoing day and ends on the Covid restrictions 

extension period end date. 

(3) The following provisions made in this section, namely: 

(a) the reference in the definition of ‘Covid restrictions’ in subsection (1) to restrictions 

provided for in regulations made under sections 5  and 31A of the Health Act 1947 

that are for the purpose of preventing, or reducing the risk of, the transmission of 

Covid-19 and which have the effect of restricting the conduct of certain business 

activity during the specified period; 

(b) the specification of 31 March 2021 in the definition of ‘specified  period’ in 

subsection (1) as the date on which the period there referred to shall expire; 

(c) the specification of 25 per cent in subsection (4) (b) (i); 

(d)the specification of 10 per cent in subsection (7)(a)(i)(I) or (ii)(I); 

(e) the specification of 5 per cent in subsection (7) (a) (i) (II) or (ii)(II); 

(f) subsection (8) and the election referred to in paragraph (b) of it which a qualifying 

person is, by virtue of that subsection, enabled to make, 

shall, together with any other provision of this section that the following modification 

relates to, be construed and operate subject to any modification that is provided for in 

an order made undersection 485(2)(a) and which is in force. 

(4) (a) In this section— 

“average weekly turnover from the established relevant business activity” means 

the average weekly turnover of the person, carrying on the activity, in respect of 

the established relevant business activity for the period commencing on 1 

January 2019 and ending on 31 December 2019; 

“average weekly turnover from the new relevant business activity”, means the 

average weekly turnover of the person, carrying on the activity, in respect of the 

new relevant business activity in the period commencing on the date on which 

the person commenced the business activity and ending on 12 October 2020; 

“established relevant business activity” means, in relation to a person, a relevant 

business activity commenced by that person before 26 December 2019; 
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“new relevant business activity” means, in relation to a person, a relevant 

business activity commenced by that person on or after 26 December 2019 and 

before 13 October 2020; 

“relevant business activity”, in relation to a person, means a business activity 

which is carried on by that person in a business premises located wholly in a 

relevant geographical region; 

“relevant turnover amount” means— 

(i) where a person carries on an established relevant business activity, 

an amount determined by the formula— 

A x B 

where— 

A is the average weekly turnover from the established relevant business 

activity, and 

B is the total number of full weeks in the claim period, 

or 

(ii) where a person carries on a new relevant business activity, an amount 

determined by the formula— 

A x B 

where— 

A is the average weekly turnover from the new relevant business activity, 

and 

B is the total number of full weeks that comprise the claim period. 

(b) Subject to subsections (5) and (6), this section shall apply to a person who 

carries on a relevant business activity and who— 

(i) in accordance with guidelines published by the Revenue Commissioners 

under subsection (22), demonstrates to the satisfaction of the Revenue 

Commissioners that, in the claim period, because of applicable business 

restrictions provisions that prohibit, or significantly restrict, members of the 
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public from having access to the business premises in which the relevant 

business activity of the person is carried on— 

(I) the relevant business activity of the person is temporarily 

suspended, or 

(II) the relevant business activity of the person is disrupted, 

such that the turnover of the person in respect of the relevant 

business activity in the claim period will be an amount that is 25 per 

cent (or less) of the relevant turnover amount, and 

 (ii) satisfies the conditions specified in subsection (5), 

(hereafter referred to in this section as a ‘qualifying person’). 

(5) The conditions referred to in subsection (4) (b) (ii) are— 

(a) the person has logged on to the online system of the Revenue Commissioners (in 

this section referred to as ‘ROS’) and applied on ROS to be registered as a person to 

whom this section applies and as part of that registration provides such particulars as 

the Revenue Commissioners consider necessary and appropriate for the purposes of 

registration and which particulars shall include those specified in subsection (14), 

(b) for the claim period, the person completes an electronic claim form on ROS 

containing such particulars as the Revenue Commissioners consider necessary and 

appropriate for the purposes of determining the claim and which particulars shall 

include those specified in subsection (14), 

(c) for the claim period, the person makes a declaration to the Revenue 

Commissioners through ROS that the person satisfies the conditions in this section to 

be regarded as a qualifying person for that claim period, 

(d) the person has complied with any obligations that apply to that person in respect 

of the registration for, and furnishing of returns relating to, value-added tax, 

(e) the person is throughout the claim period eligible for a tax clearance certificate, 

within the meaning of section 1095, to be issued to the person, and 

(f) the person would, but for the Covid restrictions, carry on the business activity, that 

is a relevant business activity, at the business premises in a relevant geographical 
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region, and intends to carry on that activity when applicable business restrictions 

provisions cease to be in operation in relation to that relevant business activity. 

(6) Where a relevant business activity of a qualifying person does not constitute a whole 

trade carried on by that person, then, for the purposes of determining whether the 

requirements in subsection (4)(b) (i) are met, the relevant business activity shall be 

treated as if it were a separate trade and the turnover of the whole trade shall be 

apportioned between the separate trade and the other part of the trade on a just and 

reasonable basis, and the amount of turnover attributed to the separate trade during 

the claim period shall not be less than the amount that would be attributed to the 

separate trade if it were carried on by a distinct and separate person engaged in that 

relevant business activity. 

(7) Subject to subsections (10) and (11), on making a claim under this section, a 

qualifying person shall, in respect of each full week comprised within the claim 

period, be entitled to an amount equal to the lower of— 

(a) (i) where the qualifying person carries on an established relevant business 

activity, an amount equal to the sum of— 

(I) 10 per cent of so much of the average weekly turnover from the 

established relevant business activity as does not exceed €20,000, and 

(II) 5 per cent of any amount of the average weekly turnover from the 

established relevant business activity as exceeds €20,000, 

Or 

(iii) where the qualifying person carries on a new relevant business     activity, 

an amount equal to the sum of— 

(I) 10 per cent of so much of the person’s average weekly turnover from 

the new relevant business activity as does not exceed €20,000, and 

(II) 5 per cent of any amount of the person’s average weekly turnover 

from the new relevant business activity as exceeds €20,000, 

and 

(b) €5,000 per week, 
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and any amount payable under this section is referred to in this section as an 

‘advance credit for trading expenses’. 

(8)   (a) Where, in relation to a relevant business activity carried on by a person— 

(i) applicable business restrictions provisions were in operation such that a 

qualifying person made a claim under this section in respect of a claim period and 

that claim, taken together with any claims made by the person immediately 

preceding that claim, is in respect of a continuous period of not less than three 

weeks, and 

(ii) those applicable business restrictions provisions cease to be in operation, 

then, where that qualifying person, within a reasonable period of time from the 

date on which the applicable business restrictions provisions cease to be in 

operation, resumes or continues, as the case may be, supplying goods or 

services to customers from the business premises in which the qualifying 

person’s relevant business activity is carried on, that qualifying person may make 

an election under paragraph (b). 

(b) Where no part of the week immediately following the date on which the applicable 

business restrictions provisions ceased to be in operation in respect of a relevant 

business activity would otherwise form part of a Covid restrictions period or a Covid 

restrictions extension period, a qualifying person to whom paragraph (a) applies may 

elect to treat that week as a Covid restrictions extension period and may make a 

claim under this section in respect of that period. 

(9) A claim made under this section in respect of an advance credit for trading expenses 

shall be made— 

(a)subject to paragraph (b), no later than— 

(i) eight weeks from the date on which the claim period, to which the claim 

relates, commences, or 

(ii) if the date on which the qualifying person is registered as a person to whom 

this section applies (following an application which is made in accordance with 

subsection (5) (a) and within the period of eight weeks specified in subparagraph 

(i)) falls on a date subsequent to the expiry of the period of eight weeks so 

specified, three weeks from the date on which the person is so registered, 

and 
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(b)in the case of a claim made under this section that is referred to in subsection (8), 

no later than eight weeks from the date on which the applicable business restrictions 

provisions concerned cease to be in operation. 

(10)  Where, for any week comprised within a claim period, a person is a qualifying person 

in relation to more than one relevant business activity carried on from the same 

business premises, and a claim is made in relation to each relevant business activity, 

the amount the qualifying person shall be entitled to claim under this section in 

respect of all of those relevant business activities for any weekly period shall not 

exceed the amount specified in subsection (7)(b) and subsection (7) shall apply with 

any necessary modifications to give effect to this subsection. 

(11) (a) Where a relevant business activity in respect of which a person is a qualifying 

person is carried on as the whole or part of a partnership trade, then any claim made 

under this section for an advance credit for trading expenses in respect of the 

relevant business activity shall be made by the precedent partner on behalf of the 

partnership and each of the partners in that partnership and the maximum amount of 

any such claim made in respect of the relevant business activity in any weekly period 

shall not exceed the lower of the amounts specified in subsection (7)(a)(i) or (a)(ii), 

as the case may be. 

(b) Where a claim is made under this section by a precedent partner for an advance 

credit for trading expenses in respect of a relevant business activity carried on as the 

whole or part of a partnership trade then— 

(i)  for the purposes of subsections (15) and (16), each partner shall be deemed 

to have claimed, in respect of that partner’s several trade, a portion of the 

advance credit for trading expenses calculated as— 

A x B 

where— 

A is the advance credit for trading expenses claimed by the precedent partner, 

and 

B is the partnership percentage at the commencement of the claim period, 

(ii)  the precedent partner shall, in respect of each such claim, provide a 

statement to each partner in the partnership containing the following particulars— 
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(I) the partnership name and its business address, 

(II) the amount of advance credit for trading expenses claimed by the 

precedent partner on behalf of the partnership and each partner, 

(III) the profit percentage for each partner, 

(IV) the portion of the advance credit for trading expenses allocated to each 

partner, 

(V) the commencement and cessation date of the claim period, and 

(VI) the chargeable period of the partnership trade in which the claim period 

commences, 

(iii) for the purposes of subsections (17) and (18), references to a person making 

a claim shall be taken as references to the precedent partner making the claim on 

behalf of the partnership and each of its partners, and 

(iv)  for the purposes of subsection (19), section 1077E  shall apply as if 

references to a person were references to each partner and the references to a 

claim were a reference to a claim deemed to have been made by each partner 

under subparagraph (i). 

(12) Any reference to ‘turnover’ in this section means any amount recognised as turnover 

in a particular period of time in accordance with the correct rules of commercial 

accounting, except for any amount recognised as turnover in that particular period of 

time due to a change in accounting policy. 

(13) Where a person makes a claim for an advance credit for trading expenses under this 

section, in computing the amount of the profits or gains of the trade, to which the 

relevant business activity relates, for the chargeable period in which the claim period 

commences, the amount of any disbursement or expense which is allowable as a 

deduction, having regard to section 81, shall be reduced by the amount of the 

advance credit for trading expenses and the advance credit for trading expenses 

shall not otherwise be taken into account in computing the amount of the profits or 

gains of the trade for that chargeable period. 

(14) (a)The particulars referred to in paragraphs (a) and (b) of subsection (5) are those 

particulars the Revenue Commissioners consider necessary and appropriate for the 

purposes of determining a claim made under this section, including— 
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(i)   in relation to a qualifying person— 

(I) name, 

(II) address, including Eircode, and 

(III) tax registration number, 

and 

(ii) in relation to a relevant business activity— 

(I) name under which the business activity is carried on, 

(II) a description of the business activity, 

(III) address, including Eircode, of the business premises where the business 

activity is carried on, 

(IV) where the business activity was commenced prior to 26 December 2019, 

the average weekly turnover of the qualifying person in respect of the 

business activity in the period commencing on 1 January 2019 and ending on 

31 December 2019, 

(V) where a trade is carried on in more than one business premises, the 

turnover of the qualifying person in respect of the business premises, to which 

the relevant business activity relates, in the period commencing on 1 January 

2019 and ending on 31 December 2019, 

(VI) where a business activity is a new relevant business activity, the date of 

commencement of the activity and the amount of turnover in respect of the 

new business activity beginning on the date of commencement and ending on 

12 October 2020, 

(VII) the average weekly turnover in respect of an established relevant 

business activity or a new relevant business activity, as the case may be, 

(VIII) in respect of tax, within the meaning of section 2 of the Value-Added 

Tax Consolidation Act 2010, for the taxable periods comprised within the 

period of time referred to in clauses (IV) and (VI) the amount of tax that 

became due in accordance with section 76 (1) (a) (i) of the Value-Added Tax 

Consolidation Act 2010,  
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(IX) such other total income excluding the relevant business turnover in

respect of the total tax returned in respect of section 76 (1) (a) (i) of the

Value-Added Tax Consolidation Act 2010,  for the taxable periods comprised

within the period of time referred to in clause (IV) or (VI),

(X) expected percentage reduction in turnover of the qualifying person in

respect of the business activity in the claim period, and

(XI) such other particulars, as the Revenue Commissioners may require.

(b) Subsequent to receiving the information requested under this section, the

Revenue Commissioners may seek further particulars or evidence for the

purposes of determining the claim.

(15) Where a company makes a claim under this section in respect of a claim period and

it subsequently transpires that the claim was not one permitted by this section to be

made, and the company has not repaid the amount as required by subsection

(17)(a)(II)—

(a)the company shall be charged to tax under Case IV of Schedule D for the

chargeable period in which the claim period commences, on an amount equal to 4

times so much of the amount under this section as was not so permitted to be made,

and

(b) an amount chargeable to tax under this subsection shall be treated as income

against which no loss, deficit, credit, expense or allowance may be set off, and shall

not form part of the income of a company for the purposes of calculating a surcharge

under section 440.

(16) (a) Where an individual makes a claim under this section in respect of a claim period

and it subsequently transpires that the claim was not one permitted by this section to

be made, and the individual has not repaid the amount as required by subsection

(17)(a)(II), the individual shall be deemed to have received an amount of income

equal to 5 times so much of the amount under this section as was not so permitted to

be made (referred to in this subsection as the ‘unauthorised amount’).

(b) The unauthorised amount shall, notwithstanding any other provision of the Tax

Acts, be deemed to be an amount of income, arising on the first day of the claim

period that is chargeable to income tax under Case IV of Schedule D.
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(c) Where the taxable income of an individual includes an amount pursuant to 

paragraph (b), the part of the taxable income equal to that amount shall be 

chargeable to income tax at the standard rate in force at the time of the payment of 

the advance credit for trading expenses but shall not— 

(i) form part of the reckonable earnings chargeable to an amount of Pay Related 

Social Insurance Contributions under the Social Welfare Acts, and 

(ii) be an amount on which a levy or charge is required, by or under Part 18D. 

(d) Notwithstanding section 458 or any other provision of the Tax Acts, in calculating 

the tax payable (within the meaning of Part 41A) on the unauthorised amount under 

this subsection, there shall be allowed no deduction, relief, tax credit or reduction in 

tax. 

(e) In applying section 188 or Chapter 2A of Part 15, no account shall be taken of any 

income deemed to arise under this subsection or any income tax payable on that 

income. 

(17)  (a) Where subsequent to a person making a claim under this section, it transpires 

that - 

 (i) the requirements in subsection (4) (b) are not met (and a claim in respect of 

which those requirements are not met is referred to hereafter in this subsection 

as an ‘invalid claim’), or 

(ii) the amount claimed exceeds the amount the person is entitled to claim under 

this section (and a claim to which this subparagraph applies is referred to 

hereafter in this subsection as an ‘overclaim’), 

then the person shall, without unreasonable delay— 

(I) notify the Revenue Commissioners of the invalid claim or   overclaim, as the 

case may be, and 

(II) repay to the Revenue Commissioners— 

(A) in respect of an invalid claim, the amount paid in respect of that claim, 

(B) in respect of an overclaim, the amount by which the amount paid in 

respect of that claim exceeds the amount the person is entitled to claim 

(hereafter referred to in this section as the ‘excess amount’). 
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(b) Where a person makes a claim under this section in respect of a claim period and 

it subsequently transpires that the claim is an invalid claim or an overclaim, as the 

case may be— 

(i) then, subject to subparagraph (ii), the amount of the advance credit for trading 

expenses paid by the Revenue Commissioners in respect of the invalid claim, or 

the amount of the advance credit for trading expenses overpaid by the Revenue 

Commissioners in respect of an overclaim, as the case may be, shall carry 

interest as determined in accordance with section 1080 (2) (c)  as if a reference 

to the date when the tax became due and payable were a reference to the date 

the amount was paid by the Revenue Commissioners, and 

(ii)where the invalid claim or overclaim, as the case may be, was made neither 

deliberately nor carelessly (within the meaning of section 1077E ) and the person 

complies with the requirements of paragraph (a)(II), the amount repaid to the 

Revenue Commissioners in respect of the invalid claim or overclaim, as the case 

may be, shall carry interest as determined in accordance with section 1080(2)(c)  

as if a reference to the date when the tax became due and payable were a 

reference to the date paragraph (a) is complied with. 

(c) Paragraph (b) shall apply to tax payable on unauthorised amounts under 

subsections (15) and (16) as it applies to overpayments arising on invalid or 

overclaims. 

(18) (a) For the purposes of this subsection, ‘claim’ and ‘overpayment’ shall have the 

same meanings respectively as they have in subsection (1) of section 960H. 

(b) In this subsection, a claim period is a ‘reduced claim period’ where— 

(i) in the case of a claim period which is a Covid restrictions period, the claim 

period ends on a date as provided for (in relation to that Covid restrictions period) 

by paragraph (c) of the definition of ‘Covid restrictions period end date’ in 

subsection (1), and such date precedes the date that had been specified in the 

Covid restrictions (being those restrictions in the terms as they stood on the 

Covid restrictions period commencement date) to be the date on which the 

applicable business restrictions provisions shall expire, and 

(ii) in the case of a claim period which is a Covid restrictions extension period, the 

claim period ends on a date as provided for (in relation to that Covid restrictions 

extension period) by subsection (2) (b)(iii), and such date precedes the date that 
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had been specified in the Covid restrictions (being those restrictions in the terms 

as they stood on the Covid restrictions extension period commencement date) to 

be the date on which the applicable business restrictions provisions shall expire. 

(c) Where a qualifying person makes an overclaim in respect of a reduced claim 

period, the Revenue Commissioners shall be entitled to recover the excess amount 

from the person in accordance with paragraph (d) where the following conditions are 

met: 

(i) the claim is made before the end of the claim period; and 

(ii)the claim is an overclaim solely by reason of the fact that the claim period is a 

reduced claim period. 

(d) The Revenue Commissioners shall be entitled to recover the excess amount 

referred to in paragraph (c) by— 

(i) setting the amount of an advance credit for trading expenses that the person is 

entitled to be paid in accordance with subsection (7) or (8) against the excess 

amount, or 

(ii)where, after the end of the specified period, a repayment is due to the person 

in respect of a claim or overpayment, setting the amount of the repayment 

against the excess amount. 

(e) Where the conditions referred to in paragraph (c) are met and the excess amount 

is recovered by the Revenue Commissioners in accordance with paragraph (d) within 

a reasonable period of time from the end of the specified period, the excess amount 

shall not be an unauthorised amount under subsection (15) or (16), as the case may 

be. 

(f) Where the conditions referred to in paragraph (c) are met, the excess amount 

shall carry interest as determined in accordance with section 1080 (2) (c) as if the 

reference to the date when the tax became due and payable were a reference to the 

day after the day on which the specified period ends. 

(19) Any claim made under this section shall be deemed for the purposes of section 

1077E to be a claim in connection with a credit and, for the purposes of determining 

an amount in accordance with section 1077E (11) or 1077E (12), a reference to an 

amount of tax that would have been payable for the relevant periods by the person 
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concerned shall be read as if it were a reference to a claim in respect of a claim 

period made in connection with subsection (7). 

(20) A person shall, without prejudice to any other penalty to which the person may be 

liable, be guilty of an offence under this section if the person— 

(a) knowingly or wilfully delivers any incorrect return or statement, or knowingly or 

wilfully furnishes any incorrect information, in connection with the operation of this 

section or the eligibility for the advance credit for trading expenses in relation to any 

person, or 

(b) knowingly aids, abets, assists, incites or induces another person to make or 

deliver knowingly or wilfully any incorrect return or statement, or knowingly or wilfully 

furnish any incorrect information in connection with the operation of this section or 

the eligibility for the advance credit for trading expenses in relation to any person, 

and 

the provisions of subsections (3) to (10) of section 1078, and section 1079, shall, with 

any necessary modifications, apply for the purposes of this subsection as they apply 

for the purposes of offences in relation to tax within the meaning of section 1078. 

(21)  The administration of this section shall be under the care and management of the 

Revenue Commissioners and section 849 shall apply for this purpose with any 

necessary modifications as it applies in relation to tax within the meaning of that 

section. 

(22)    The Revenue Commissioners shall prepare and publish guidelines with respect to 

matters that are considered by them to be matters to which regard shall be had in 

determining whether— 

(a) there are provisions of Covid restrictions that prohibit, or significantly restrict, 

members of the public from having access to the business premises in which the 

relevant business activity of a person is carried on in a Covid restrictions period, or 

Covid restrictions extension period, as the case may be, and 

(b) as a result of the provisions referred to in paragraph (a), the turnover of the 

person in respect of the relevant business activity in the Covid restrictions period, or 

Covid restrictions extension period, as the case may be, will not exceed an amount 

that is 25 per cent (or less) of the relevant turnover amount. 
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(23) Notwithstanding any obligations imposed on the Revenue Commissioners under 

section 851A or any other enactment in relation to the confidentiality of taxpayer 

information (within the meaning of that section), the details referred to in clauses (I) 

and (III) of subsection (14) (a) (ii) shall, for all persons to whom an advance credit for 

trading expenses has been paid by the Revenue Commissioners under this section, 

be published on the website of the Revenue Commissioners. 

(24) (a) Where a Revenue officer determines that a person is not a qualifying person 

within the meaning of subsection (4) (b), the Revenue officer shall notify the person 

in writing accordingly. 

(b) A person aggrieved by a determination under paragraph (a), may appeal the 

determination to the Appeal Commissioners, in accordance with section 949l, within 

the period of 30 days after the date on the notice of the determination. 

(c) Where the Appeal Commissioners determine that a person is a qualifying person 

within the meaning of subsection (4)(b), the 8 week period specified in subsection 

(9), shall commence in respect of such a person on the date that determination is 

issued. 

(d) The reference to the Tax Acts in paragraph (a) of the definition of ‘Acts’ in section 

949A shall be read as including a reference to this section. 
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