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Introduction

1.

This is an appeal before the Tax Appeals Commission (“the Commission”) brought by the
Appellant against Notices of Amended Assessment to corporation tax (“the
assessments”) issued by the Revenue Commissioners (“the Respondent”) for the
financial years ended 31 December 2021 (“FY2021”), 31 December 2022 (“FY2022”) and
31 December 2023 (“FY2023”) (hereinafter collectively referred to as “the relevant years”)
following the Respondent’s refusal of a claim for repayment of the excess Research and
Development (“R&D”) tax credit for qualifying R&D expenditure incurred by the Appellant
in the financial year ended 31 December 2021 (“FY2021”). The claim for repayment of
the excess R&D credit was refused on the basis that it was made outside the statutory

time limit.

The Appellant claimed a R&D tax credit in respect of qualifying R&D expenditure incurred
during FY2021 on, inter alia, technology development. The claim for the R&D tax credit
was made pursuant to section 766(2) of the TCA 1997. The R&D credit claim was made
within the twelve-month statutory time frame applicable to such R&D credit claims, as laid
down in section 766(5) of the TCA 1997. The R&D credit claimed was in the amount of
-. That this R&D tax credit claim under section 766(2) of the TCA 1997 was made

in that amount is not in dispute between the parties.

The matter in dispute in this appeal is the Appellant’s claim for the repayment of the
excess R&D tax credit arising in FY2021 to be repaid to the Appellant in three instalments
over the relevant years, that claim having been made by the Appellant under the
provisions of section 766(4B) of the TCA 1997.

The claim for the repayment of the excess R&D tax credit was processed by the

Respondent and repayments were made to the Appellant in three instalments as follows:
FY2021
FY2022

FY2023

In April 2025, following a review of the claim for the repayment of the excess R&D tax
credit, the Respondent refused the claim stating the claim was made outside the relevant
twelve-month time limit applicable to such claims, as laid down in section 766(5) of the
TCA 1997. This resulted in the issue of the assessments which are the subject of this
appeal. The assessments computed additional corporation tax (“CT”) payable, for each

of the relevant years as follows:




10.

FY2021

FY2022

FY2023

The total CT payable by the Appellant on foot of the assessments amounted tol |
The Appellant submitted that this liability was collected via offset against other tax
repayments due to the Appellant. The Appellant stated that this clawback of the
repayments has had a significant negative cashflow impact on its business which is in a

start-up phase.

On 13 May 2025, the Appellant submitted its Notice of Appeal. On 31 July 2025, the
Commission received the Appellant’s Statement of Case (“SoC”). On 2 July 2025, the
Commission received the Respondent’s SoC. On 7 January 2026, a Book of Documents,
agreed by the parties, was submitted to the Commission. The Commission received an
Outline of Arguments from both parties and an outline legal submission from the

Respondent.

The Appellant elected, in both its SoC and hearing attendance documentation, that the
appeal be held in private. Therefore, this determination will be redacted prior to its

publication on the Commission’s website pursuant to section 949A0 of the TCA 1997.

The appeal proceeded by way of a remote hearing on_. The Appellant
was represented by the Appellant’s agent, and a director of the Appellant gave evidence

on behalf of the Appellant. The Respondent was represented by two members of staff

from its Business Services to Support Compliance unit.

The Commissioner has considered the evidence provided at the hearing and all

submissions from both parties in making this Determination.

Background

11.

12.

On 12 July 2022, the Appellant’s agent submitted the original CT return for the Appellant
for FY2021 via the Respondent’s Revenue Online Services (“ROS”). That return did not

include a claim for a R&D tax credit or a claim for repayment of the excess of such credit.

On 13 September 2022, the Appellant’s agent submitted an amended CT return for the
Appellant for FY2021. In that amended return, Box 2 in the “Research and Development
Credit and Allowances” panel (“the R&D Panel’) was completed thereby claiming a R&D
tax credit for qualifying R&D expenditure incurred in FY2021 in accordance with section
766(2) of the TCA 1997. The amount of the R&D credit claimed i llll. The amended




return did not include a claim for the repayment of the excess R&D tax credit, pursuant
to section 766(4B) of the TCA 1997, in the relevant box for such a claim (Box 21) on the
R&D Panel of the online CT return.

13. During the period from submission of the amended CT return for FY2021 (13 September
2022) to 21 June 2023, the Appellant’s in-house accountant contacted the Respondent
by telephone on a number of occasions requesting an update on the status of the R&D

credit claim and the refund for the excess R&D tax credit.

14. On 21 June 2023, following a telephone conversation between the Appellant and the
Respondent, the Appellant’s in-house accountant submitted an enquiry in writing to the

Respondent via the Respondent’s MyEnquiries service (“MyEnquiries”) stating:

“T...]
We filled our accounts over a year ago for the 2021 financial year and included an
amount of I as an R&D tax credit which | thought would have been payable and
paid by now. Could you let me know when you expect this to be paid [...].
[...]” (sic)

15. On 1 August 2023, the Respondent replied to the Appellant’s correspondence of 21 June

2023, via MyEnquiries, stating:

“T...]

The R&D was not claimed correctly on the CT1 and this is why no refund issued.

There is no entry in the first instalment.

[.J

16. On 24 August 2023, the Appellant’s agent issued correspondence to the Respondent via
MyEnquiries stating:

T

We claimed the R&D tax credit on the form CT1 for the year ended 31st December
2021 in the amount of [l As the company had no [CT] liability we wanted to
claim the 1st instalment for repayment of the excess amount. However when | went in
to amend the form | was unable to make the claim for the repayment as the box is

greyed out.

The instalments to be claimed are:




1st instalment payable on or after 23rd September 2022 | R
2nd instalment payable on or after 23rd September 2023 | IR
3rd instalment payable on or after 23rd September 2024 | R

I would be grateful if you could make the necessary amendments to the form and issue

the relevant repayable credits to the company.

[’l..]ﬂ
17. On 15 September 2023, the Respondent replied to the Appellant’s agent via MyEnquiries
stating:
“q1..]

The 2021 and 2022 CT1s have been amended to include the installment payments
omitted from lines between 20(a) and 26 in the R&D section. Please ensure that line

25 is completed for the 3rd installment for the 2023 CT1 when filing next year.

[...]” (sic)

18. On the same date, 15 September 2025, the Respondent emailed the Appellant via
MyEnquiries, stating:

“I.]

Following on from correspondence from your agent the 2021 and 2022 CT1s have

been amended.
The CT1s were not completed correctly to claim the 15t and 2™ instalments.

[.J

19. The Respondent issued the repayment of the excess R&D tax credit claimed in FY2021

to the Appellant as follows:

19.1. The first instalment |l was repaid to the Appellant on 29 September 2023
for FY2021.

19.2. The second instalment [l was repaid to the Appellant on 26 September
2023 for FY2022, after the Appellant’s CT return for FY2022 was submitted.

19.3.  The third instaimentj ] was repaid to the Appellant on 24 September 2024
for FY2023, after the Appellant’s CT return for FY2023 was submitted.




20. On 11 April 2025, the Respondent issued correspondence to the Appellant’s agent via
MyEnquiries stating:

qI.]

Unfortunately, upon review of your R&D claims, an error has been identified with the
2021 return.

On 13/09/22, you submitted a CT1 return for period end 31/12/21 with a claim for 256%
credit of . You did not include an election for 1st repayable instalment.

On 15/09/23, the 2021 CT1 return was amended to include a 1st repayable instalment
of . The deadline for making this claim was 31/12/22.

Sec 766(5) states that"Any claim under this section shall be made within 12 months
from the end of the accounting period in which the expenditure on research and

development, giving rise to the claim, is incurred.”

The use of the word"shall"in section 766(5) indicates that the timeframe for application
is mandatory and that no concessions or exceptions are permitted in relation to this
timeframe. Therefore, an application must be made within the 12-month timeframe to
be valid.

Where a company has filed a return with a claim for the R&D tax credit and wishes to
amend any of the panels (e.g. to change the amount of the credit claimed, to change
the amount of the instalments and to change the manner in which the company has
specified that the amounts are to be paid or offset), this must be done within the 12-

month time limit.

The 12-month timeframe in section 766(5) is mandatory and does not allow for any

exceptions.

It is important to emphasise that this is a self-assessment process, and the onus is on
the taxpayer to ensure that a valid claim is made within the 12-month timeframe. As
such, having reviewed the legislation, | regret to inform you that | am precluded from

allowing an amendment to the claim outside the 12 month time limit.
-Your 2021 return has been amended to remove the 1st repayable instalment.

-The 2022 and 2023 returns have been amended to remove the 2nd and 3™ repayable

instalments that relate to the 2021 claim.

-The 2021 credit is not lost, it can be carried forward indefinitely and offset against
future CT liabilities.




You may appeal against most [Respondent] decisions that directly affect you and with
which you disagree to the Tax Appeals Commission. For further information, please

visit our website:

http:.//www.revenue.ie/en/corporate/information-about-revenue/appeals/how-to-make-

an-appeal.aspx

[...]” (sic)
21. On the same date, 11 April 2025, the Respondent emailed the Appellant via MyEnquiries
stating:
“q1..]

Your agent has been contacted regarding discrepancies with your R&D claim for the
period end 31/12/2021. Unfortunately, the claim was not submitted before the deadline

and refunds will be clawed back. Revised statements will be issued in due course.

[.7

22. On 14 April 2025, the Respondent issued the assessments whereby the claim for the
repayment of the excess R&D tax credit that arose in FY2021 was removed for each of
the relevant years. The notices of amended assessment computed the balance of CT

payable for the relevant years as follows:
FY2021
FY2022

FY2023

23. On 13 May 2025, the Appellant submitted its Notice of Appeal to the Commission stating

the following grounds of appeal:

“The corporation tax return for the year ended 31st December 2021 [...] was originally
submitted on 12th July 2022 by [...] the Appellant's tax agent. It subsequently
transpired that there was a claim to be made for a Research & Development tax credit
in respect of R&D carried out by the company. Accordingly the corporation tax return
for the year ended 31st December 2021 was amended on 13th September 2022 by
[the Appellant's agent] to claim the R&D tax credit. [...]The Appellant was hoping to
receive the first instalment of their repayable R&D tax credit shortly thereafter but as
this was the first R&D claim by the Appellant, the Appellant was unsure how long the
refund would take to issue. The Appellant's inhouse accountant called [the

Respondent] on several occasions to follow up on the refund. The Appellant was told

8
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on each occasion that the refund can take a significant amount of time to be reviewed
and processed and that the individual in [the Respondent] could not comment on
individual cases and advising the Appellant to call back in a few weeks’ time. After
calling back on several occasions, the Appellant was eventually advised to submit a
query in writing through MyEnquiries which was done immediately on 21st June 2023.
A reply was finally received on 22nd August 2023 advising that the claim for the R&D
refund was not included in the correct box on the Form CT1 [...]. On 24th August 2023,
[the Appellant's agent] emailed [the Respondent] as [the Appellant's agent was] unable
to amend the form to include the figures in the correct box as the box was greyed out
[...]. [The Respondent] subsequently replied on 15th September 2023 and advised that
[the Respondent] had made the appropriate amendments [...]. The Appellant was
repaid the 1st instalment of the repayable R&D tax credit for 2021 on 29th September
2023 and the 2nd instalment for 2022 on 26th September 2023. The 3rd and final
instalment was claimed on the 2023 form submitted on 22nd September 2024 and the

refund was issued to the Appellant on 24th September 2024.

On the 11th April 2025 the Appellant received an email stating that [the Appellant's
agent] had been contacted regarding a discrepancy on the Appellant's R&D tax credit.
[The Appellant's agent] also received correspondence that same day [...] advising that
the R&D repayment was being disallowed as it was not claimed in sufficient time. As
you can see from the above outline, the claim was made in sufficient time as it was
made within 12 months of the corporation tax filing date i.e. by 31st December 2022.
However it would appear that, although the claim was made in sufficient time, an
administrative error by [the Appellant's agent] meant that the claim for the R&D tax
credit repayment was not included in the correct box on the Form CT1. Immediately
the Appellant was made aware of this minor administrative error, [the Appellant's
agent] proceeded to try and rectify this within 2 days of being notified of the issue by
[the Respondent]. It transpired that [the Respondent] themselves were required to
carry out the amendment as it was impossible for either [the Appellant's agent] or the
Appellant to complete it. Alimost two years after [the Respondent] assisted in amending
the form and issuing the relevant R&D refunds, [the Respondent has] now decided it
should not have been repaid and have now withheld the amounts previously repaid

from the refund due for 2023 resulting in the Appellant being out of pocket to the tune

o
[T




24. On the same day, 13 May 2025, the Appellant’s agent issued correspondence to the
Respondent seeking to resolve the matter with the Respondent. That correspondence

stated:

qI.]

At no time, when either ourselves or the client was in discussions with [the
Respondent] staff regarding the amending of the tax returns for 2021 [...] to correct
the administrative error [made by the agent], did anyone advise that the claim was not
made within the appropriate deadlines. The first time either ourselves or the company
were aware of any issue was on 11" April 2025 when an email was received by both
of us to advise that there was a discrepancy noted on the R&D tax credit claim and
that the refunds previously given were being withdrawn. The funds of | were all
withheld by [the Respondent] from a separate refund due to the company without any

opportunity being given to the company to make submissions regarding this issue.

Whilst | appreciate that the tax credit is still available to the company to be used against
future [CT] profits, | NN has asked me to draw to your attention that it may
be some time before the benefit of same can be seen. As a loss-making start-up
company, cash is king and the start-up does not expect to be profitable in the
immediate coming years when a sum as small as |l makes a huge difference to
their cashflow. This sudden withdrawal of refunds previously advanced has left an

unexpected shortfall in their budgets for the year.

It is our view that the company made the claim for R&D tax credit in good faith and
within 12 months of the year end. Due to an administrative error by this office, the claim
was not included in the correct box for the 1% instalment reclaim but it was claimed on
the FormCT1. In the circumstances where the Form CT1 is very overly complicated
and unclear as to which boxes are required to be completed for the various R&D tax
credit claims and the R&D tax credit information had been included on the form within
12 months of the year end but not in the correct box, we are formally requesting that
the [Respondent] review their decision to disallow the repayable tax credit granted for
2021, 2022 and 2023 which was withdrawn on 14" April 2025.

L.]

25. On 18 June 2025, the Respondent issued correspondence to the Appellant’s agent in

reply to the letter of 13 May 2025, stating:

I.]

10




Please be advised that in order to have the excess R&D credit repaid in instalments,

the onus is on the company to make a claim — Section 766(4B)(a).

Section 766(4B)(b) provided that on receipt of a claim, the [Respondent] shall pay any

excess remaining to the company in 3 instalments.

While the company included the amount of tax credit claimed for the accounting period
under S766 on the CT return at panel 2(a), they failed to make a claim to have the

excess repaid.

[.]

In the absence of a claim under S766(4B), the excess can only be carried forward for

offset against future [CT] liability.

The legislation is very clear and unambiguous on the matter.

[.]

On review of the legislation and on review of the claim included on the CT1, in
this case, while the company made a claim in respect of the [R&D] Tax credit
within the 12 month time line, unfortunately the company did not make a claim
for a payment of excess within the 12 month time limit, as there were no entries

made to this section of the CT1.

On 24/08/2023, the agent submitted an instruction through [MyEnquiries] to amend the
CT1 and to include the relevant repayable credits. The CT1 31/12/2021 was amended
on the 30/09/2023 by a [...] case worker [of the Respondent] on foot of this instruction,
and the amendment was made to include a claim for repayment of the excess, being
the first instalment amount of [l (being the credit claimed in the amount of | R
X 33%).

The instruction was received outside the 12-month deadline. The deadline to make the
claim for the payment of excess [R&D] Tax credit for an accounting period 31/12/2021
was the 31/12/2022.

On 14/04/2025, following a review of the Ct1 31/12/2021, the CT1 was amended by
[the Respondent] to remove the first instalment amount. This resulted in a liability to

recoup the earlier refund.

We regret to inform the Appellant that [the Respondent] is legislatively precluded from
making a payment in this case, and no amount of the credit claimed can be paid to the

company.

11




Under Section 766(4) the excess shall be carried forward and treated as an amount

by which [CT] for the next succeeding accounting period may be reduced, and so on

for succeeding accounting period. This means that while the credit cannot be paid, it

can be used to offset against future [CT] liabilities.

[...]” (sic) (emphasis in the original)

Legislation and Guidelines

26. Section 766 of the TCA 1997, Tax credit for research and development expenditure,

provides for the R&D tax credit and the repayment of the excess of the R&D tax credit. In

this appeal, the parties have agreed the claim for the R&D tax credit in FY2021 was made

correctly. This appeal concerns the claim for the repayment of the excess R&D tax credit.

The relevant provisions in section 766 of the TCA 1997 are:

1.1
(2)

[
(4)

(4A)

[...] where for any accounting period a company makes a claim in that behalf,
the corporation tax of the company for that accounting period shall be reduced
by an amount equal to 25 per cent of qualifying expenditure attributable to the

company as is referable to the accounting period.

Subject to subsections (4A) and (4B), where as respects any accounting period
of a company the amount by which the company is entitled to reduce
corporation tax of the accounting period exceeds the corporation tax of the
company for the accounting period, the excess shall be carried forward and
treated as an amount by which corporation tax for the next succeeding
accounting period may be reduced, and so on for succeeding accounting

periods.

(a) Where as respects any accounting period of a company the amount by
which the company is entitled to reduce corporation tax of the
accounting period exceeds the corporation tax of the company for the
accounting period, the company may make a claim requiring the
corporation tax of the preceding accounting period ending within the
time specified in paragraph (b) to be reduced by the amount of the

excess.

12
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(4B)

(b)

(@)

(b)

The time referred to in paragraph (a) shall be a time immediately
preceding the accounting period first mentioned in that paragraph,
equal in length to that accounting period, but the amount of the
reduction which may be made under paragraph (a) in the corporation
tax of an accounting period falling partly before that time shall not
exceed the corporation tax referable to the part of those profits

proportionate to the part of the period falling within that time.

Where a claim under subsection (4A)(a) has been made, and the
amount of the excess referred to in subsection (4A)(a) exceeds the
corporation tax of the preceding accounting periods ending within the
time specified in subsection (4A)(b) or where no corporation tax arises
for those preceding accounting periods, the company may make a claim
to have any excess remaining paid to the company by the Revenue

Commissioners.

Subject to section 766B, on receipt of a claim the Revenue
Commissioners shall pay any excess remaining to the company, in 3

instalments -

(i) the first instalment shall be paid by the Revenue Commissioners
not earlier than the date provided for in paragraph (b) of the
definition of 'specified return date for the chargeable period' as
defined in section 959A, for the accounting period in which the
expenditure on research and development was incurred and

shall equal 33 per cent of the excess remaining,
(ii) in respect of the second instalment -

() the excess remaining, as reduced by the first instalment
under subparagraph (i), shall be first treated as an
amount by which the corporation tax of the accounting
period next succeeding the accounting period in which
the expenditure giving rise to the claim under this
subsection was incurred, is reduced in accordance with

subsection (4), and

(1) the second instalment shall be paid by the Revenue

Commissioners not earlier than 12 months immediately

13




(5)

[.7

(i)

and

following the date referred to in subparagraph (i) and
shall equal 50 per cent of the amount of the excess
remaining as reduced by the aggregate of the first
instalment under subparagraph (i) and the amount
treated as reducing the corporation tax of an accounting

period under clause (1),

in respect of the last instalment -

(1)

()

the excess remaining, as reduced by the first and
second instalments and by the amount treated as
reducing the corporation tax of an accounting period
under clause (I) of subparagraph (ii), shall be first treated
as an amount by which the corporation tax of the
accounting period next succeeding the accounting
period referred to in clause () of subparagraph (ii) is

reduced in accordance with subsection (4), and

the last instalment shall be paid by the Revenue
Commissioners not earlier than 24 months immediately
following the date referred to in subparagraph (i) and
shall equal the amount by which the excess remaining is
reduced by the first and second instalments and by the
total of the amounts by which the corporation tax of an
accounting period is reduced under clause (I) of
subparagraph (i) and under clause (I) of this

subparagraph.

Any claim under this section shall be made within 12 months from the end of
the accounting period in which the expenditure on research and development,

giving rise to the claim, is incurred.

14




Submissions

Evidence from the Appellant’s witness

27. At the appeal hearing the director of the Appellant (“the Witness”) gave evidence on the
background to the Appellant’s business, and the claims for R&D credit and repayment of

the excess R&D credit. The Witness stated the Appellant was in a start-up phascljjili]

I < Vithess stated that the Appellant was not in a CT payable
position from its activities in FY2021 and subsequent years. The Witness stated that the

only way a cashflow value could be obtained from the R&D tax credit claimed in FY2021
was to claim repayment of the excess R&D credit for that year via the claim mechanism
available under the relevant legislation. The Witness emphasised the importance of the
positive cashflow benefit that arose from the repayments of the excess R&D credits when
they were received, and the cashflow difficulties that resulted when those repayments

were subsequently clawed back by the Respondent.
Appellant’s submissions

28. Atthe appeal hearing, the Appellant’s agent presented the appeal and made submissions
on behalf of the Appellant. The agent referred to the Appellant’'s Notice of Appeal and
SoC and submitted that an administrative error by the agent led to the omission of the
claim for the repayment of the excess R&D tax credit for FY2021 from the amended CT
return filed on 13 September 2022. The agent stated that the R&D tax credit had been
correctly claimed within the twelve-month time limit for such claims in the CT return
submitted on 13 September 2022. The agent noted that the Respondent had accepted
the claim for the repayment of the excess R&D tax credit in its correspondence to both
the agent and the Appellant on 15 September 2023. The agent referred to the delay in
the Respondent’s processing of the claim for the R&D tax credit, after that claim was
made on 13 September 2022, and the extensive efforts of the Appellant’s in-house
accountant during the period 13 September 2022 to 23 August 2023 to obtain, from the
Respondent, an update on the status of the repayment that the Appellant was expecting.
The agent submitted that, during the numerous telephone calls between the Appellant’s
in-house accountant and the Respondent during this time, the Respondent did not
indicate that the claim for the repayment of the excess R&D tax credit had not been made
correctly in the CT return submitted on 13 September 2022. The agent stated that if the
Respondent had so notified the Appellant on a timely basis there would have been an

opportunity for the agent to correct the CT return within the twelve-month time limit laid

15




down in section 766(5) of the TCA 1997. The Appellant’s agent also submitted that the
R&D Panel in the CT return on ROS is long and confusing and requires a number of
different boxes to be completed to make the separate claims for the R&D tax credit and
the repayment of the excess R&D tax credit. The agent also submitted that this was the

agent’s first experience of making a claim for repayment of the excess R&D tax credit.

Respondent’s submissions

29. At the appeal hearing, the Respondent submitted that a claim for the repayment of the

excess R&D tax credit for FY2021 is made by completing Box 21 on the R&D Panel of
the CT return on ROS. The Appellant’s agent completed Box 2 on the R&D Panel within
the statutory time frame, thereby claiming the R&D tax credit correctly. However, it is the
Respondent’s position that, as Box 21 was completed after the statutory time limit had
expired, the claim for the repayment of the excess R&D tax credit was not made in time
and therefore could not be allowed. The Respondent stated that CT returns are made
under the self-assessment system. As such, the Respondent submitted that it was the
responsibility of the Appellant and its agent to ensure the correct claims are made in the
CT return within the statutory timeframe laid down for such claims. The Respondent
stated that, when its case worker made the amendments to the CT return for FY2021
following the MyEnquiries request received from the agent on 24 August 2023, and the
assessment was issued for FY2021 on 18 September 2023 including the claim for the
repayment, this was done pursuant to the self-assessment system. The Respondent
confirmed that, following review of the claim by an R&D case worker, the claim was
refused as it was found to have been made outside the statutory time limit imposed by
section 766(5) of the TCA 1997. The Respondent then issued the assessments for each
of the relevant years, on 14 April 2025, whereby the repayments previously issued for
each of those years were clawed back. The Respondent empathised with the Appellant
and its agent in the circumstances but stated that it is precluded under legislation from
allowing the repayment that had been claimed under section 766(4B) of the TCA 1997 as
that claim for the repayment had not been made within the required twelve-month
timeframe set down in the legislation. The Respondent submitted that the deadline under
section 766(5) of the TCA 1997 is clear and the Respondent is legislatively precluded

from making the repayment to the Appellant in this case.

Material Facts

30. Having considered the evidence of the Witness and the submissions from both parties in

this appeal, the Commissioner makes the following findings of material fact:

16




30.1.

30.2.

30.3.

30.4.

30.5.

30.6.

30.7.

30.8.

30.9.

30.10.

30.11.

The Appellant is a limited liability company which was incorporated in Ireland on
28 February 2020.

The Appellant is registered for CT.
The Appellant has a financial year end of 31 December.

On 12 July 2022, on behalf of the Appellant, the Appellant’s agent filed a CT return
for FY2021 on ROS.

On 13 September 2022, on behalf of the Appellant, the Appellant’s agent filed an
amended CT return for FY2021 on ROS.

The amended CT return for FY2021, filed on 13 September 2022, included a claim
for an R&D tax credit for qualifying R&D expenditure incurred in FY2021, with that
claim being made in accordance with section 766(2) of the TCA 1997.

The total R&D tax credit claimed in FY2021 was| .

The claim for the R&D tax credit in FY2021 has been accepted by the Respondent

and is not in dispute in this appeal.

The amended CT return for FY2021, filed on 13 September 2022, did not include
a claim for the repayment of the excess R&D tax credit for FY2021 pursuant to
section 766(4B) of the TCA 1997, as Box 21 of the R&D Panel in the CT return

was not completed.

The claim for the repayment of the excess R&D tax credit for FY2021, pursuant
to section 766(4B) of the TCA 1997 was filed by the Appellant’s agent, on behalf
of the Appellant, via an email sent to the Respondent on 24 August 2023.

The claim for the repayment of the excess R&D tax credit for FY2021, pursuant
to section 766(4B) of the TCA 1997, was repaid in three instalments for the
relevant years, resulting in repayments of the excess R&D tax credit for FY2021

being issued by the Respondent as follows:

30.11.1. A first instalment repayment amount relating to FY2021 of |
pursuant to the provisions of section 766(4B)((b)(i) of the TCA 1997;

30.11.2. A second instalment repayment amount relating to FY2022 of ||l
pursuant to the provisions of section 766(4B)((b)(ii)(Il) of the TCA 1997; and

30.11.3. A third instalment repayment amount relating to FY2023 of |l
pursuant to the provisions of section 766(4B)(b)(iii)(ll) of the TCA 1997.

17




30.12. Following a review of the claim for repayment of the excess R&D credit for
FY2021, on 11 April 2025, the Respondent notified the Appellant and the
Appellant’s agent that the claim was refused as it had been made outside the

statutory twelve-month time limit laid down in section 766(5) of the TCA 1997.

30.13. On 14 April 2025, the Respondent issued the assessments for each of the
relevant years clawing back the repayments that had previously been issued to

the Appellant as follows:

30.13.1. The first instalment repayment amount relating to FY2021 of |
pursuant to the provisions of section 766(4B)(b)(i) of the TCA 1997;

30.13.2. The second instalment repayment amount relating to FY2022 of ||l
pursuant to the provisions of section 766(4B)(b)(ii)(Il) of the TCA 1997,
despite the first instalment having been repaid by the Appellant for FY2021;

and

30.13.3. The third instalment repayment amount relating to FY2023 of |l
pursuant to the provisions of section 766(4B)(b)(iii)(Il) of the TCA 1997,
despite the first instalment having been repaid by the Appellant for FY2021
and the second instalment having been repaid by the Respondent for
FY2022.

30.14. The clawback totalled |l for the relevant years.

30.15. The clawback was paid through offset against other tax repayments due to the

Appellant.

30.16. On 13 May 2025, the Appellant commenced the appeal process by submitting its

Notice of Appeal to the Commission.

Analysis

Burden of proof in tax appeals

31.

32.

The appropriate starting point for this analysis is to confirm that in an appeal before the
Commission, the burden of proof rests on the Appellant, who must prove on the balance

of probabilities that the assessment to tax or the decision of the Respondent is incorrect.

This proposition is well established by case law. For example, in the High Court case of
Menolly Homes Ltd v Appeal Commissioners and another [2010] IEHC 49 (“Menolly
Homes”), at paragraph 22, Charleton J. stated:
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33.

34.

35.

“The burden of proof in this appeal process is, as in all taxation appeals, on the
taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal
Commissioners as to whether the taxpayer has shown that the relevant tax is not

payable.”

The Commissioner considers it helpful to set out paragraph 12 of the judgment of

Charleton J. in Menolly Homes, wherein he stated:

"Revenue law has no equity. Taxation does not arise by virtue of civic responsibility
but through legislation. Tax is not payable unless the circumstances of liability are

defined, and the rate measured, by statute [...].”

The Court of Appeal affirmed this position recently in the case of JSS & Others v Tax
Appeals Commissioner [2025] IECA 96. In that case, at paragraph 34, McDonald J.

stated:
“[...] the taxpayer bears the burden of demonstrating that a tax assessment is wrong.”

In Hanrahan v The Revenue Commissioners [2024] IECA 113 (“Hanrahan”), the Court of
Appeal clarified the approach to the burden of proof where an appeal relates to the

interpretation of law only. The judgment of Donnelly J. and Butler J. stated:

“97. Where the onus of proof lies can be highly relevant in those cases in which

evidential matters are at stake. [...]

98. In the present case however, the issue is not one of ascertaining the facts; the facts
themselves are as found in the case stated. The issue here is one of law; [..].
Ultimately when an Appeal Commissioner is asked to apply the law to the agreed facts,
the Appeal Commissioner’'s correct application of the law requires an objective
assessment of what the law is and cannot be swayed by a consideration of who bears
the burden. If the interpretation of the law is at issue, the Appeal Commissioner must
apply any judicial precedent interpreting that provision and in the absence of
precedent, apply the appropriate canons of construction, when seeking to achieve the

correct interpretation |[...].”

Statutory interpretation principles

36.

As this appeal concerns the interpretation of the legislation that provides for the claiming
of a repayment for a tax credit, as laid down in section 766(4B) of the TCA 1997, the
Commissioner considers it appropriate at this stage to summarise the well-established

principles of statutory interpretation in the context of taxation statutes.

19




37. The principles to be applied to statutory interpretation were set out by McDonald J. in the

High Court case of Perrigo Pharma International Designated Activity Company v

McNamara, the Revenue Commissioners, the Minister for Finance, Ireland and the
Attorney General [2020] IEHC 552 (“Perrigo”). In that case, McDonald J. considered the

most up to date jurisprudence and summarised the fundamental principles of statutory

interpretation at paragraph 74 as follows:

“The principles to be applied in interpreting any statutory provision are well settled.

They were described in some detail by McKechnie J. in the Supreme Court in

Dunnes Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72

and were reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner
[2020] IESC 60.

Based on the judgment of McKechnie J. [in the Dunnes Stores v. The Revenue

Commissioners case], the relevant principles can be summarised as follows:

(a)

(b)

(c)

(d)

(e)

(f)

If the words of the statutory provision are plain and their meaning is self-
evident, then, save for compelling reasons to be found within the Act as a

whole, the ordinary, basic and natural meaning of the words should prevail;

Nonetheless, even with this approach, the meaning of the words used in the
statutory provision must be seen in context. McKechnie J. (at para. 63) said
that:

“... context is critical: both immediate and proximate, certainly within the Act

as a whole, but in some circumstances perhaps even further than that”;

Where the meaning is not clear but is imprecise or ambiguous, further rules of
construction come into play. In such circumstances, a purposive interpretation

is permissible;

Whatever approach is taken, each word or phrase used in the statute should
be given a meaning as it is presumed that the Oireachtas did not intend to use

surplusage or to use words or phrases without meaning.

In the case of taxation statutes, if there is ambiguity in a statutory provision, the
word should be construed strictly so as to prevent a fresh imposition of liability

from being created unfairly by the use of oblique or slack language;

Nonetheless, even in the case of a taxation statute, if a literal interpretation of

the provision would lead to an absurdity (in the sense of failing to reflect what
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38.

39.

otherwise is the true intention of the legislature apparent from the Act as a

whole) then a literal interpretation will be rejected.

(g) Although the issue did not arise in Dunnes Stores v. The Revenue
Commissioners, there is one further principle which must be borne in mind in
the context of taxation statute. That relates to provisions which provide for relief
or exemption from taxation. This was addressed by the Supreme Court in
Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said
atp. 766:

“Now the exemption from tax, with which we are immediately concerned, is
governed by the same considerations. If it is clear that a tax is imposed by
the Act under consideration, then exemption from that tax must be given
expressly and in clear and unambiguous terms, within the letter of the statute
as interpreted with the assistance of the ordinary canons for the
interpretation of statutes. This arises from the nature of the subject-matter
under consideration and is complementary to what | have already said in its
regard. The Court is not, by greater indulgence in delimiting the area of
exemptions, to enlarge their operation beyond what the statute, clearly and
without doubt and in express terms, except for some good reason, from the
burden of a tax thereby imposed generally on that description of subject-
matter. As the imposition of, so the exemption from, the tax must be brought
within the letter of the taxing Act as interpreted by the established canons of

”

construction so far as possible”.

The principles of statutory interpretation, as stated in the judgment of McDonald J. in
Perrigo have been confirmed in the more recent decision of the Supreme Court in Heather
Hill Management Company CLG & McGoldrick v An Bord Pleanéla, Burkeway Homes
Limited and the Attorney General [2022] IESC 43 and Hanrahan (as referred to above).

The approach to statutory interpretation as set down in Perrigo is authoritative. The
judgment provides a framework for interpreting tax legislation, including legislation that
provides for reliefs from taxation, such as section 766 of the TCA 1997 providing for the
R&D tax credit and the repayment of such credits in certain circumstances. In interpreting
the tax legislation relevant in this appeal, and in particular section 766(5) of the TCA 1997,
the Commissioner is satisfied that a literal interpretative approach must be taken and the
wording in the statutes must be given their ordinary, plain and natural meaning as per
subparagraph (a) of paragraph 74 of Perrigo. In addition, in accordance with the principles

enunciated in subparagraph (b) of paragraph 74 of Perrigo, context is critical.
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Statutory time limit

40.

41.

42.

43.

44,

Section 766 of the TCA 1997 is entitled “Tax credit for research and development
expenditure”. 1t makes provision for R&D tax credits to be claimed by companies in
respect of qualifying R&D expenditure incurred (section 766(2) of the TCA 1997). The
section also provides for the repayment of the R&D tax credits in certain circumstances
(section 766(4B) of the TCA 1997).

Section 766(4B) of the TCA 1997 provides that where the R&D tax credit claimed by a
company in an accounting period cannot be offset against the CT of the company for that
same accounting period or the immediately preceding accounting period, a claim may be
made by the company to have the excess amount of the R&D tax credit repaid to the
company in three instalments. The Commissioner is satisfied that the legislation provides
that a claim is required to be made by the company in order to obtain the repayment of
the excess R&D tax credit under section 766(4B) of the TCA 1997.

Section 766(5) of the TCA 1997 sets down the time limit for making claims under section
766 of the TCA 1997, providing:

“Any claim under this section shall be made within 12 months from the end of the

accounting period in which the expenditure on research and development, giving rise

to the claim is incurred.” (emphasis added)

The Commissioner is satisfied that the meaning of the word “shall” in section 766(5) of
the TCA 1997 is plain and self-evident. The Commissioner finds that, adopting a literal
interpretation and applying the ordinary meaning of the words in context means that the
use of the word “shall” in that section requires that “any claims made under this section”
(section 766 of the TCA 1997) must be made within twelve months from the end of the
accounting period in which the qualifying R&D expenditure, giving rise to the relevant
claim, is incurred. The Commissioner further finds that the legislation is clear and
unambiguous in the context of the twelve-month time limit laid down in section 766(5) of
the TCA 1997. The Commissioner is satisfied that the twelve-month time limit applies to
any claim made under any subsection within section 766 of the TCA 1997. Hence the
twelve-month time limit applies to any claim made for repayment of excess R&D tax
credits pursuant to section 766(4B) of the TCA 1997, as any claim made under section

766(4B) of the TCA 1997 is a claim made under section 766 of the TCA 1997.

The Commissioner is satisfied that the twelve-month time limit provided in section 766(5)
of the TCA 1997 applies to the claim that was made by the Appellant’s agent, on behalf
of the Appellant, under section 766(4B) of the TCA 1997 in respect of the R&D credits
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45.

46.

claimed for FY2021. Therefore, that claim should have been made by 31 December 2022
to be within the statutory time limit. The Commissioner has found as a material fact that
on 24 August 2023, the claim under section 766(4B) of the TCA 1997 was made via the
Appellant’s agent’s email to the Respondent stating that the agent was unable to
complete the relevant box on the R&D Panel of the CT return due to that box being
“greyed out” in the online CT return on ROS. Therefore, the Commissioner is satisfied

that the claim was made after the statutory time limit for such claims had elapsed.

The Appellant’s agent submitted that this was the Appellant’s first claim for an R&D tax
credit and the Appellant’s first claim for repayment of the excess of that credit. The
Appellant’s agent further submitted that the R&D tax credit legislation and the claim
requirements are complex and the R&D Panel in the CT return on ROS is long and
confusing with a number of boxes within that panel for completion. The Commissioner
accepts that this was the agent’s first experience of making a claim under section 766(4B)
of the TCA 1997. The Appellant’s agent submitted that the delay in making the claim for
the repayment of the excess R&D tax credit was due to an administrative error by the
agent. The Witness’s oral evidence referred to the Respondent’s delay in replying to the
Appellant’s queries on the status of its R&D tax credit claim and the repayment of the
excess credit during the period from September 2022 to August 2024. The Appellant’s
agent submitted that if the Respondent had replied to the Appellant’s queries earlier than
it did, the Appellant could have had an opportunity to make the claim under section
766(4B) of the TCA 1997 before the expiry of the statutory time limit on 31 December
2022. The Appellant also submitted that the Respondent should have been aware that
the Appellant would be seeking a repayment of the excess R&D credit, as the Respondent
was aware that the Appellant was not generating taxable profits during its start-up phase

based on a holistic view of all the information submitted in the Appellant’'s CT return.

While the Commissioner empathises with the Appellant on the issues raised, the
Commissioner is satisfied that the applicable legislation does not provide for any
exceptions to the twelve-month time limit, in any of the circumstances outlined. The
Commissioner is satisfied that the applicable legislation does not allow her to take these
matters into consideration in making her determination. The Commissioner finds that the
Appellant’s claim for repayment of the excess R&D tax credit, in respect of qualifying R&D
expenditure incurred in FY2021, was made after the statutory time limit had elapsed and

therefore the claim is out of time.
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Conclusions

47.

48.

49.

Having considered the relevant legislation, the evidence from the Witness during the

hearing and the submissions from both parties, the Commissioner concludes as follows:

47.1. In an appeal before the Commission, the burden of proof rests on the Appellant
who must prove, on the balance of probabilities, that an assessment to tax or a
decision of the Respondent is incorrect. For the reasons set out in the analysis
above, the Commissioner is satisfied that the Appellant has not discharged the
burden of proof that, on the balance of probabilities, the assessments for each of

the relevant years, dated 14 April 2025, were incorrect.

47.2. The legislation which provides for the claiming of repayments of excess R&D
credits includes a requirement that such a claim must be made within twelve
months of the end of the accounting period in which the qualifying expenditure on
R&D giving rise to the claim is incurred (section 766(5) TCA 1997).

47.3. The Appellant’'s application for repayment of the excess R&D credit for FY2021
was made on 24 August 2023. The deadline for the making of that claim, under
section 766(5) of the TCA 1997, was 31 December 2022. Therefore, the claim

was made after the statutory time limit of twelve months had expired.

47.4. The Commissioner does not have discretion to disapply the statutory time limit
imposed in section 766(5) of the TCA 1997 in any of the circumstances that have
been submitted by the Appellant. The applicable legislation does not permit the

Commissioner to take any such discretional matters into consideration

The Commissioner notes that the R&D credit claim for FY2021 of [l has already
been granted and is not in dispute in this appeal. The Respondent has confirmed that this
R&D tax credit is available for carry forward for offset in future accounting periods. The
Commissioner acknowledges the Appellant’s submission that it will be some time before
the Appellant is in a position to utilise the R&D tax credit carried forward in this manner
and, in the meantime, the Appellant has suffered a negative cashflow impact. While the
Commissioner has every sympathy with the Appellant in this regard, she does not have

any discretion in relation to this matter.

The Commissioner appreciates that this decision will be disappointing for the Appellant
and acknowledges the particular circumstances which the Appellant outlined on appeal.
The Appellant was entitled to check whether the assessments were correct and was
prudent to do so. However, the Commissioner must make her determination in

accordance with the legislation.
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Determination

50. As such and for all the reasons set out above, the Commissioner determines that this

51.

appeal is denied and the assessments for each of the relevant years, issued by the
Respondent on 14 April 2025, shall stand.

This Appeal is determined in accordance with Part 40A of the TCA 1997 and, in particular,
section 949AK thereof. This determination contains full findings of fact and reasons for
the determination, as required under section 949AJ(6) of the TCA 1997.

Notification

52. This determination complies with the notification requirements set out in section 949AJ of

the TCA 1997, in particular section 949AJ(5) and section 949AJ(6) of the TCA 1997. For
the avoidance of doubt, the parties are hereby notified of the determination under section
949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of
the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via
digital email communication only (unless the Appellant opted for postal communication
and communicated that option to the Commission). The parties will not receive any other

notification of this determination by any other methods of communication.

Appeal

53. Any party dissatisfied with the determination has a right of appeal on a point or points of

law only within 42 days after the date of the notification of this determination in
accordance with the provisions set out in section 949AP of the TCA 1997. The
Commission has no discretion to accept any request to appeal the determination outside

the statutory time limit.

» ™
¢ .
( /\- ; 7"_/"')

Suzanne Carter
Appeal Commissioner
9 March 2026
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	Introduction 
	1. 
	1. 
	1. 
	This is anappealbeforetheTaxAppeals Commission(“theCommission”)broughtbythe Appellant against Notices of Amended Assessment to corporation tax (“the assessments”) issued by the Revenue Commissioners (“the Respondent”) for the financialyearsended31December2021(“FY2021”),31December2022(“FY2022”)and 31December2023(“FY2023”)(hereinaftercollectively referredtoas “therelevantyears”) followingtheRespondent’s refusalofaclaimforrepaymentoftheexcess Researchand Development(“R&D”)tax creditforqualifyingR&Dexpenditurei

	2. 
	2. 
	2. 
	TheAppellantclaimedaR&Dtax creditinrespectofqualifyingR&Dexpenditureincurred duringFY2021on,inter alia,technologydevelopment.TheclaimfortheR&Dtax credit was madepursuanttosection766(2)oftheTCA1997.TheR&Dcreditclaimwasmade withinthetwelve-monthstatutorytimeframeapplicabletosuchR&Dcreditclaims,aslaid downinsection766(5)oftheTCA1997.TheR&Dcreditclaimedwas intheamountof 

	.ThatthisR&Dtax creditclaimundersection766(2)oftheTCA1997wasmade inthatamountis notindisputebetweentheparties. 
	Artifact


	3. 
	3. 
	The matter in dispute in this appeal is the Appellant’s claim for the repayment of the excess R&DtaxcreditarisinginFY2021toberepaidtotheAppellantinthreeinstalments over the relevant years, that claim having been made by the Appellant under the provisions ofsection766(4B)oftheTCA1997. 

	4. 
	4. 
	4. 
	The claim for the repayment of the excess R&D tax credit was processed by the weremadetotheAppellantinthreeinstalments as follows: 

	FY2021 FY2022 FY2023 

	5. 
	5. 
	5. 
	In April 2025, following areview of the claim for the repayment of the excess R&D tax credit,theRespondentrefusedtheclaimstatingtheclaimwasmadeoutsidetherelevant twelve-monthtimelimitapplicabletosuchclaims, as laiddowninsection766(5) of the TCA 1997. This resulted in the issue of the assessments which are the subject of this appeal.Theassessments computedadditionalcorporationtax(“CT”)payable, foreach oftherelevantyearsasfollows: 

	FY2021 FY2022 FY2023 

	6. ThetotalCTpayableby theAppellantonfootoftheassessments amountedto . The Appellant submitted that this liability was collected via offset against other tax repayments due to the Appellant. The Appellant stated that this clawback of the repaymentshashadasignificantnegativecashflowimpactonitsbusiness whichisina start-upphase. 
	Artifact

	7. 
	7. 
	On 13 May 2025, the Appellant submitted its Notice of Appeal. On 31 July 2025, the Commission received the Appellant’s Statement of Case (“SoC”). On 2July 2025, the CommissionreceivedtheRespondent’s SoC.On7January 2026,aBook ofDocuments, agreedbytheparties,was submittedtotheCommission. TheCommissionreceivedan Outline of Arguments from both parties and an outline legal submission from the Respondent. 

	8. 
	8. 
	TheAppellantelected,inbothits SoCandhearingattendancedocumentation, that the appeal be held in private. Therefore, this determination will be redacted prior to its publicationontheCommission’s websitepursuanttosection949AOoftheTCA1997. 

	9. Theappealproceededby way ofaremotehearingon .TheAppellant was representedbytheAppellant’s agent,andadirectoroftheAppellantgaveevidence on behalf of the Appellant. The Respondent was represented by two members of staff fromits BusinessServices toSupportComplianceunit. 
	Artifact

	10. 
	10. 
	The Commissioner has considered the evidence provided at the hearing and all submissions frombothparties inmakingthis Determination. 


	Respondentandrepayments 
	Artifact
	Background 
	11. On12July 2022,theAppellant’s agentsubmittedtheoriginalCTreturnfortheAppellant forFY2021viatheRespondent’s RevenueOnlineServices (“ROS”).Thatreturndidnot includeaclaimforaR&Dtax creditoraclaimforrepaymentoftheexcessofsuchcredit. 
	12. On13September2022,theAppellant’s agentsubmittedanamendedCTreturnforthe AppellantforFY2021.Inthatamendedreturn,Box 2inthe“ResearchandDevelopment CreditandAllowances”panel(“theR&DPanel”)was completedtherebyclaimingaR&D taxcreditforqualifyingR&DexpenditureincurredinFY2021inaccordancewithsection 766(2)oftheTCA1997. TheamountoftheR&Dcreditclaimedis .Theamended 
	Artifact

	returndidnotincludeaclaimfortherepaymentoftheexcess R&Dtaxcredit,pursuant tosection766(4B)oftheTCA1997,intherelevantboxforsuchaclaim(Box 21)onthe R&DPaneloftheonlineCTreturn. 
	13. DuringtheperiodfromsubmissionoftheamendedCTreturnforFY2021(13September 2022)to21June2023,theAppellant’s in-houseaccountantcontactedtheRespondent by telephoneonanumberofoccasions requestinganupdateonthestatus oftheR&D creditclaimandtherefundfortheexcess R&Dtax credit. 
	14. On 21 June 2023, following a telephone conversation between the Appellant and the Respondent,theAppellant’s in-houseaccountantsubmittedanenquiryinwritingtothe RespondentviatheRespondent’s MyEnquiries service(“MyEnquiries”)stating: 
	“[…] 
	We filled our accounts over a year ago for the 2021 financial year and included an 
	amountof as anR&DtaxcreditwhichIthoughtwouldhavebeenpayableand 
	Artifact

	paidby now.Couldyouletmeknowwhenyouexpectthis tobepaid[…]. […]”(sic) 15. On1August2023,theRespondentrepliedtotheAppellant’s correspondenceof21June 2023,viaMyEnquiries,stating: 
	“[…] TheR&Dwas notclaimedcorrectlyontheCT1andthis iswhy norefundissued. Thereis noentryinthefirstinstalment. […]” 
	16. On24August2023,theAppellant’s agentissuedcorrespondencetotheRespondentvia MyEnquiries stating: 
	“[...] We claimed the R&D tax credit on the form CT1 for the year ended 31st December 
	2021 in the amount of . As the company had no [CT] liability we wanted to 
	Artifact

	claimthe1stinstalmentforrepaymentoftheexcess amount.HoweverwhenIwentin to amend the form I was unable to make the claim for the repayment as the box is greyedout. 
	Theinstalments tobeclaimedare: 
	1stinstalmentpayableonorafter23rdSeptember2022 
	Artifact
	2ndinstalmentpayableonorafter23rdSeptember2023 
	3rdinstalmentpayableonorafter23rdSeptember2024 
	Artifact
	Iwouldbegratefulifyoucouldmakethenecessary amendments totheformandissue therelevantrepayablecredits tothecompany. 
	[...]” 
	17. On15September2023,theRespondentrepliedtotheAppellant’s agentviaMyEnquiries stating: 
	“[…] 
	The 2021 and 2022 CT1s have been amended to include the installment payments omitted from lines between 20(a) and 26 in the R&D section. Please ensure that line 25is completedforthe3rdinstallmentforthe2023CT1whenfilingnextyear. 
	[…]”(sic) 
	18. On the same date, 15 September 2025, the Respondent emailed the Appellant via MyEnquiries,stating: 
	“[…] 
	Following on from correspondence from your agent the 2021 and 2022 CT1s have beenamended. TheCT1s werenotcompletedcorrectly toclaimthe1and2instalments. […]” 
	st
	nd 

	19. TheRespondentissuedtherepaymentoftheexcess R&Dtax creditclaimedinFY2021 totheAppellantas follows: 
	19.1. Thefirstinstalment wasrepaidtotheAppellanton29September2023 
	Artifact

	forFY2021. 
	19.2. The second instalment was repaid to the Appellant on 26 September 
	Artifact

	2023forFY2022,aftertheAppellant’s CTreturnforFY2022wassubmitted. 
	19.3. Thethirdinstalment was repaidtotheAppellanton24September2024 
	Artifact

	forFY2023,aftertheAppellant’s CTreturnforFY2023was submitted. 
	20. On 11 April 2025, the Respondent issued correspondence to the Appellant’s agent via 
	MyEnquiries stating: 
	“[…] 
	Unfortunately, upon review of your R&D claims, an error has been identified with the 2021return. On13/09/22,yousubmittedaCT1returnforperiodend31/12/21withaclaimfor25% 
	creditof .Youdidnotincludeanelectionfor1strepayableinstalment. 
	Artifact

	On15/09/23,the2021CT1returnwasamendedtoincludea1strepayableinstalment 
	of 
	.Thedeadlineformakingthis claimwas31/12/22. 
	Sec 766(5) states that"Any claim under this section shall be made within 12 months from the end of the accounting period in which the expenditure on research and development,givingrisetotheclaim,isincurred." 
	Theuseoftheword"shall"insection766(5)indicates thatthetimeframeforapplication is mandatory and that no concessions or exceptions are permitted in relation to this timeframe.Therefore, anapplication mustbemade within the12-monthtimeframeto bevalid. 
	Whereacompanyhas filedareturnwithaclaimfortheR&Dtaxcreditandwishes to amend any of the panels(e.g. tochange the amount ofthe credit claimed, to change the amount of the instalments and to change the manner in which the company has specified that the amounts are to be paid or offset), this must be done within the 12monthtimelimit. 
	-

	The 12-month timeframe in section 766(5) is mandatory and does not allow for any exceptions. 
	Itis importanttoemphasisethatthis is aself-assessmentprocess,andtheonus is on the taxpayer to ensure that a valid claim is made within the 12-month timeframe. As such, having reviewed the legislation, Iregret to inform you that Iam precluded from allowinganamendmenttotheclaimoutsidethe12monthtimelimit. 
	·Your2021returnhasbeenamendedtoremovethe1strepayableinstalment. 
	·The2022and2023returns havebeenamendedtoremovethe2ndand3repayable instalmentsthatrelatetothe2021claim. 
	rd 

	·The 2021 credit is not lost, it can be carried forward indefinitely and offset against futureCTliabilities. 
	Youmayappealagainstmost[Respondent]decisionsthatdirectlyaffectyouandwith which you disagree to the Tax Appeals Commission. For further information, please visitourwebsite: 
	an-appeal.aspx 
	http://www.revenue.ie/en/corporate/information-about-revenue/appeals/how-to-make
	-


	[…]”(sic) 
	21. Onthesamedate,11April2025,theRespondentemailedtheAppellantviaMyEnquiries stating: 
	“[…] 
	Your agent has been contacted regarding discrepancies with your R&D claim for the periodend31/12/2021.Unfortunately,theclaimwasnotsubmittedbeforethedeadline andrefundswillbeclawedback.Revisedstatementswillbeissuedinduecourse. 
	[…]” 
	22. On 14 April 2025, the Respondent issued the assessments whereby the claim for the repaymentoftheexcessR&DtaxcreditthataroseinFY2021wasremovedforeachof the relevant years. The notices of amended assessment computed the balance of CT payablefortherelevantyearsasfollows: 
	FY2021 FY2022 FY2023 
	Artifact
	23. On13May2025,theAppellantsubmitteditsNoticeofAppealtotheCommissionstating thefollowinggroundsofappeal: 
	“Thecorporationtaxreturnfortheyearended31stDecember2021[...]wasoriginally submitted on 12th July 2022 by [...] the Appellant's tax agent. It subsequently transpiredthattherewasaclaimtobemadeforaResearch&Developmenttaxcredit in respect of R&D carried out by the company. Accordingly the corporation taxreturn for the year ended 31st December 2021 was amended on 13th September 2022 by [the Appellant's agent] to claim the R&D tax credit. [...]The Appellant was hoping to receive the first instalment of their repa
	oneachoccasionthattherefundcantakeasignificantamountoftimetobereviewed 
	and processed and that the individual in [the Respondent] could not comment on individual cases and advising the Appellant to call back in a few weeks’ time. After calling back on several occasions, the Appellant was eventually advised to submit a query inwritingthroughMyEnquiries whichwas doneimmediately on21stJune2023. Areply was finally receivedon22ndAugust 2023advisingthattheclaim for theR&D refundwas notincludedinthecorrectboxontheFormCT1[...].On24thAugust2023, [theAppellant'sagent]emailed[theResponden
	On the 11th April 2025 the Appellant received an email stating that [the Appellant's agent]hadbeencontactedregardingadiscrepancy ontheAppellant'sR&Dtaxcredit. [TheAppellant's agent]alsoreceivedcorrespondencethatsameday [...]advisingthat the R&D repayment was being disallowed as it was not claimed in sufficient time. As you can see from the above outline, the claim was made in sufficient time as it was made within 12monthsof the corporation tax filing date i.e. by 31st December 2022. However it would appear 
	of . 
	[...]” 
	24. On the same day, 13 May 2025, the Appellant’s agent issued correspondence to the 
	Respondent seeking to resolve the matter with the Respondent. That correspondence stated: 
	“[…] 
	At no time, when either ourselves or the client was in discussions with [the Respondent] staff regarding the amending of the tax returns for 2021 […] to correct theadministrativeerror[madebytheagent],didanyoneadvisethattheclaimwas not madewithintheappropriatedeadlines.Thefirsttimeeitherourselves orthecompany were aware of any issuewas on 11April 2025 when an email was received by both of us to advise that there was a discrepancy noted on the R&D tax credit claim and 
	th 

	thattherefunds previously givenwerebeingwithdrawn.Thefundsof wereall 
	Artifact

	withheldby [theRespondent]fromaseparaterefundduetothecompany withoutany opportunitybeinggiventothecompany tomakesubmissions regardingthis issue. 
	WhilstIappreciatethatthetaxcreditisstillavailabletothecompanytobeusedagainst 
	future[CT]profits, hasaskedmetodrawtoyourattentionthat itmay 
	Artifact

	be some time before the benefit of same can be seen. As a loss-making start-up company, cash is king and the start-up does not expect to be profitable in the 
	immediatecomingyears whenasumas smallas makes ahugedifferenceto 
	Artifact

	their cashflow. This sudden withdrawal of refunds previously advanced has left an unexpectedshortfallintheirbudgetsfortheyear. 
	It is our view that the company made the claim for R&D tax credit in good faith and within12monthsoftheyearend.Duetoanadministrativeerrorby this office,theclaim was notincludedinthecorrectboxforthe1instalmentreclaimbutitwasclaimedon the FormCT1. In the circumstances where the Form CT1 is very overly complicated and unclear as to which boxes are required to be completed for the various R&D tax creditclaims andtheR&Dtaxcreditinformationhadbeenincludedontheformwithin 12 months of the year end but not in the co
	st
	th 

	[…]” 
	25. On 18 June 2025, the Respondent issued correspondence to the Appellant’s agent in reply totheletterof13May 2025,stating: 
	“[…] 
	Please be advised that in order to have the excess R&D credit repaid in instalments, 
	theonusis onthecompany tomakeaclaim–Section766(4B)(a). 
	Section766(4B)(b)providedthatonreceiptofaclaim,the[Respondent]shallpayany excess remainingtothecompanyin3instalments. 
	Whilethecompanyincludedtheamountoftaxcreditclaimedfortheaccountingperiod under S766 on the CT return at panel 2(a), they failed to make a claim to have the excess repaid. 
	[…] 
	IntheabsenceofaclaimunderS766(4B),theexcess canonly becarriedforwardfor offsetagainstfuture[CT]liability. 
	Thelegislationis very clearandunambiguousonthematter. 
	[…] 
	On review of the legislation and on review of the claim included on the CT1, in this case, while the company made a claim in respect of the [R&D] Tax credit within the 12 month time line, unfortunately the company did not make a claim for apayment of excess within the 12 month time limit, as there were no entries made to this section of the CT1. 
	On24/08/2023,theagentsubmittedaninstructionthrough[MyEnquiries]toamendthe CT1andtoincludetherelevantrepayablecredits.TheCT131/12/2021wasamended onthe30/09/2023by a[…]caseworker[oftheRespondent]onfootofthisinstruction, and the amendment wasmade to include aclaim for repayment of the excess, being 
	thefirstinstalmentamountof (beingthecreditclaimedintheamountof 
	Artifact

	Artifact
	x33%). 
	Theinstructionwas receivedoutsidethe12-monthdeadline.Thedeadlinetomakethe claimforthepaymentofexcess[R&D]Taxcreditforanaccountingperiod31/12/2021 was the31/12/2022. 
	On 14/04/2025, following a review of the Ct1 31/12/2021, the CT1 was amended by [the Respondent] to remove the first instalment amount. This resulted in a liability to recouptheearlierrefund. 
	WeregrettoinformtheAppellantthat[theRespondent]is legislatively precludedfrom makingapaymentinthiscase,andnoamountofthecreditclaimedcanbepaidtothe company. 
	Under Section 766(4) the excess shall be carried forward and treated as an amount by which [CT] for the next succeeding accounting period may be reduced, and so on for succeeding accounting period. This means that while the credit cannot be paid, it canbeusedtooffsetagainstfuture[CT]liabilities. 
	[…]”(sic)(emphasisintheoriginal) 
	Legislation andGuidelines 
	26. Section 766 of the TCA 1997, Tax credit for research and development expenditure, thisappeal,thepartieshaveagreedtheclaimfortheR&DtaxcreditinFY2021wasmade correctly.ThisappealconcernstheclaimfortherepaymentoftheexcessR&Dtaxcredit. Therelevantprovisionsinsection766oftheTCA1997are: 
	providesfortheR&DtaxcreditandtherepaymentoftheexcessoftheR&Dtaxcredit.In 

	“[…] 
	(2) […]wherefor anyaccounting period acompanymakes aclaim inthat behalf, thecorporationtaxofthecompanyforthataccountingperiodshallbereduced byanamountequalto25percentofqualifyingexpenditureattributabletothe companyasisreferabletotheaccountingperiod. 
	[...] 
	(4) Subjecttosubsections(4A)and(4B),whereasrespectsanyaccountingperiod of a company the amount by which the company is entitled to reduce corporation tax of the accounting period exceeds the corporation tax of the company for the accounting period, the excess shall be carried forward and treated as an amount by which corporation tax for the next succeeding accounting period may be reduced, and so on for succeeding accounting periods. 
	(4A) 
	(a) Whereasrespectsanyaccountingperiodofacompanytheamountby which the company is entitled to reduce corporation tax of the accounting period exceeds the corporation tax of the company for the accounting period, the company may make a claim requiring the corporation tax of the preceding accounting period ending within the time specified in paragraph (b) to be reduced by the amount of the excess. 
	Table
	TR
	(b) 
	The time referred to in paragraph (a) shall be a time immediately 

	TR
	preceding the accounting period first mentioned in that paragraph, 

	TR
	equal in length to that accounting period, but the amount of the 

	TR
	reduction which may be made under paragraph (a) in the corporation 

	TR
	tax of an accounting period falling partly before that time shall not 

	TR
	exceed the corporation tax referable to the part of those profits 

	TR
	proportionatetothepartoftheperiodfallingwithinthattime. 

	(4B) 
	(4B) 

	TR
	(a) 
	Where a claim under subsection (4A)(a) has been made, and the 

	TR
	amount of the excess referred to in subsection (4A)(a) exceeds the 

	TR
	corporation tax of the preceding accounting periods ending within the 

	TR
	timespecified insubsection (4A)(b)orwherenocorporation tax arises 

	TR
	forthoseprecedingaccountingperiods,thecompanymaymakeaclaim 

	TR
	to have any excess remaining paid to the company by the Revenue 

	TR
	Commissioners. 

	TR
	(b) 
	Subject to section 766B, on receipt of a claim the Revenue 

	TR
	Commissioners shall pay any excess remaining to the company, in 3 

	TR
	instalments-

	TR
	(i) thefirstinstalmentshallbepaidbytheRevenueCommissioners 

	TR
	not earlier than the date provided for in paragraph (b) of the 

	TR
	definition of 'specified return date for the chargeable period' as 

	TR
	defined in section 959A, for the accounting period in which the 

	TR
	expenditure on research and development was incurred and 

	TR
	shallequal33percentoftheexcessremaining, 

	TR
	(ii) inrespectofthesecondinstalment-

	TR
	(I) theexcessremaining,asreducedbythefirstinstalment 

	TR
	under subparagraph (i), shall be first treated as an 

	TR
	amount by which the corporation tax of the accounting 

	TR
	period next succeeding the accounting period in which 

	TR
	the expenditure giving rise to the claim under this 

	TR
	subsection was incurred, is reduced in accordance with 

	TR
	subsection(4),and 

	TR
	(II) the second instalment shall be paid by the Revenue 

	TR
	Commissioners not earlier than 12 months immediately 


	following the date referred to in subparagraph (i) and shall equal 50 per cent of the amount of the excess remaining as reduced by the aggregate of the first instalment under subparagraph (i) and the amount treatedasreducingthecorporationtaxofanaccounting periodunderclause(I), 
	and 
	(iii) inrespectofthelastinstalment
	-

	(I) 
	(I) 
	(I) 
	the excess remaining, as reduced by the first and second instalments and by the amount treated as reducing the corporation tax of an accounting period underclause(I)ofsubparagraph(ii),shallbefirsttreated as an amount by which the corporation tax of the accounting period next succeeding the accounting period referred to in clause (I) of subparagraph (ii) is reducedinaccordancewithsubsection(4),and 

	(II) 
	(II) 
	the last instalment shall be paid by the Revenue Commissioners not earlier than 24 months immediately following the date referred to in subparagraph (i) and shallequaltheamountbywhichtheexcessremainingis reduced by the first and second instalments and by the total of the amounts by which the corporation tax of an accounting period is reduced under clause (I) of subparagraph (ii) and under clause (I) of this subparagraph. 


	(5) Any claim under this section shall be made within 12 months from the end of theaccountingperiodinwhichtheexpenditureonresearchanddevelopment, givingrisetotheclaim,isincurred. 
	[…]” 
	Submissions 
	EvidencefromtheAppellant’s witness 
	.The Witness stated that the Appellant was not in aCT payable positionfromits activitiesinFY2021andsubsequentyears.TheWitness statedthatthe only way acashflowvaluecouldbeobtainedfromtheR&DtaxcreditclaimedinFY2021 was toclaimrepaymentoftheexcess R&Dcreditforthatyearviatheclaimmechanism availableundertherelevantlegislation.TheWitness emphasisedtheimportanceofthe positivecashflowbenefitthatarosefromtherepayments oftheexcess R&Dcredits when they were received, and the cashflow difficulties that resulted when th
	27. AttheappealhearingthedirectoroftheAppellant(“theWitness”)gaveevidenceonthe backgroundtotheAppellant’s business,andtheclaims forR&Dcreditandrepaymentof the 
	phase start-up ainwas Appellant thestatedWitnessThe credit.R&D excess

	Appellant’s submissions 
	28. Attheappealhearing,theAppellant’s agentpresentedtheappealandmadesubmissions on behalf of the Appellant. The agent referred to the Appellant’s Notice of Appeal and SoC and submitted that an administrative error by the agent led to the omission of the claimfortherepaymentoftheexcess R&DtaxcreditforFY2021fromtheamendedCT returnfiled on13September2022. TheagentstatedthattheR&D tax credit hadbeen correctly claimed within the twelve-month time limit for such claims in the CT return submitted on13September 202
	28. Attheappealhearing,theAppellant’s agentpresentedtheappealandmadesubmissions on behalf of the Appellant. The agent referred to the Appellant’s Notice of Appeal and SoC and submitted that an administrative error by the agent led to the omission of the claimfortherepaymentoftheexcess R&DtaxcreditforFY2021fromtheamendedCT returnfiled on13September2022. TheagentstatedthattheR&D tax credit hadbeen correctly claimed within the twelve-month time limit for such claims in the CT return submitted on13September 202
	downinsection766(5)oftheTCA1997.TheAppellant’sagentalsosubmittedthatthe R&D Panel in the CT return on ROS is long and confusing and requires a number of differentboxestobecompletedtomaketheseparateclaimsfortheR&Dtaxcreditand therepaymentoftheexcessR&Dtaxcredit.Theagentalsosubmittedthatthiswasthe agent’sfirstexperienceofmakingaclaimforrepaymentoftheexcessR&Dtaxcredit. 

	Respondent’ssubmissions 
	29. At theappeal hearing,the Respondentsubmitted thataclaimforthe repaymentofthe excessR&DtaxcreditforFY2021ismadebycompletingBox21ontheR&DPanelof theCTreturnonROS.TheAppellant’sagentcompletedBox2ontheR&DPanelwithin thestatutorytimeframe,therebyclaimingtheR&Dtaxcreditcorrectly.However,itisthe Respondent’s position that, as Box 21 was completed after the statutory time limit had expired,theclaimfortherepaymentoftheexcessR&Dtaxcreditwasnotmadeintime and therefore could not be allowed. The Respondent stated th
	MaterialFacts 
	30. HavingconsideredtheevidenceoftheWitnessandthesubmissionsfrombothpartiesin thisappeal,theCommissionermakesthefollowingfindingsofmaterialfact: 
	30.1. TheAppellantis alimitedliability company whichwas incorporatedinIrelandon 
	. 
	28February 2020. 
	30.2. TheAppellantis registeredforCT. 
	30.3. TheAppellanthasafinancialyearendof31December. 
	30.4. On12July 2022,onbehalfoftheAppellant,theAppellant’s agentfiledaCTreturn forFY2021onROS. 
	30.5. On13September2022,onbehalfoftheAppellant,theAppellant’s agentfiledan amendedCTreturnforFY2021onROS. 
	30.6. TheamendedCTreturnforFY2021,filedon13September2022,includedaclaim foranR&Dtax creditforqualifyingR&DexpenditureincurredinFY2021,withthat claimbeingmadeinaccordancewithsection766(2)oftheTCA1997. 
	30.7. ThetotalR&Dtax creditclaimedinFY2021was 
	30.8. TheclaimfortheR&DtaxcreditinFY2021has beenacceptedby theRespondent andis notindisputeinthis appeal. 
	30.9. TheamendedCTreturnforFY2021,filedon13September2022,didnotinclude aclaim fortherepayment of the excess R&D tax credit for FY2021pursuant to section766(4B)oftheTCA1997,asBox21oftheR&DPanelintheCTreturn was notcompleted. 
	30.10. Theclaimfortherepaymentoftheexcess R&Dtax creditforFY2021,pursuant tosection766(4B)oftheTCA1997wasfiledby theAppellant’s agent,onbehalf oftheAppellant,viaanemailsenttotheRespondenton24August2023. 
	30.11. Theclaimfortherepaymentoftheexcess R&Dtax creditforFY2021,pursuant to section 766(4B) of the TCA 1997, was repaid in three instalments for the relevantyears,resultinginrepayments oftheexcess R&Dtax creditforFY2021 beingissuedby theRespondentasfollows: 
	30.11.1. A first instalment repayment amount relating to FY2021 of pursuanttotheprovisions ofsection766(4B)((b)(i)oftheTCA1997; 
	Artifact
	30.11.2. Asecond instalment repayment amount relating to FY2022 of pursuanttotheprovisions ofsection766(4B)((b)(ii)(II)oftheTCA1997;and 
	Artifact
	30.11.3. A third instalment repayment amount relating to FY2023 of pursuanttotheprovisions ofsection766(4B)(b)(iii)(II)oftheTCA1997. 
	Artifact
	30.12. Following a review of the claim for repayment of the excess R&D credit for 
	FY2021, on 11 April 2025, the Respondent notified the Appellant and the Appellant’s agent that the claim was refused as it had been made outside the statutorytwelve-monthtimelimitlaiddowninsection766(5)oftheTCA1997. 
	30.13. On 14 April 2025, the Respondent issued the assessments for each of the relevantyearsclawing back therepaymentsthat had previously beenissued to theAppellantas follows: 
	30.13.1. The first instalment repayment amount relating to FY2021 of 
	Artifact
	pursuanttotheprovisions ofsection766(4B)(b)(i)oftheTCA1997; 
	30.13.2. ThesecondinstalmentrepaymentamountrelatingtoFY2022of 
	Artifact
	pursuant to the provisions of section 766(4B)(b)(ii)(II) of the TCA 1997, despitethefirstinstalmenthavingbeenrepaidbytheAppellantforFY2021; and 
	30.13.3. The third instalment repayment amount relating to FY2023 of 
	Artifact
	pursuant to the provisions of section 766(4B)(b)(iii)(II) of the TCA 1997, despite thefirst instalment having beenrepaid by theAppellant for FY2021 and the second instalment having been repaid by the Respondent for FY2022. 
	30.14. Theclawback totalled fortherelevantyears. 
	Artifact

	30.15. The clawback was paid through offset against other tax repayments due to the Appellant. 
	30.16. On13May 2025,theAppellantcommencedtheappealprocess by submittingits NoticeofAppealtotheCommission. 
	Analysis 
	Burdenofproofintaxappeals 
	31. 
	31. 
	31. 
	Theappropriatestartingpointforthisanalysisis toconfirmthatinanappealbeforethe Commission,theburdenofproofrests ontheAppellant,whomustproveonthebalance ofprobabilities thattheassessmenttotaxorthedecisionoftheRespondentisincorrect. 

	32. 
	32. 
	This propositioniswellestablishedbycaselaw. Forexample,intheHighCourtcaseof Menolly Homes Ltd v Appeal Commissioners and another [2010] IEHC 49 (“Menolly Homes”),atparagraph22,CharletonJ.stated: 


	“The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal Commissioners as to whether the taxpayer has shown that the relevant tax is not payable.” 
	33. The Commissioner considers it helpful to set out paragraph 12 of the judgment of CharletonJ.inMenollyHomes,whereinhestated: 
	"Revenue law has no equity. Taxation does not arise by virtue of civic responsibility but through legislation. Tax is not payable unless the circumstances of liability are defined,andtheratemeasured,bystatute[…].” 
	34. The Court of Appeal affirmed this position recently in the case of JSS & Others v Tax Appeals Commissioner [2025] IECA 96. In that case, at paragraph 34, McDonald J. stated: 
	“[…]thetaxpayerbearstheburdenofdemonstratingthatataxassessmentiswrong.” 
	35. InHanrahanvTheRevenueCommissioners[2024]IECA113(“Hanrahan”),theCourtof Appeal clarified the approach to the burden of proof where an appeal relates to the interpretationoflawonly.ThejudgmentofDonnellyJ.andButlerJ.stated: 
	“97. Where the onus of proof lies can be highly relevant in those cases in which evidentialmattersareatstake.[…] 
	98.Inthepresentcasehowever,theissueisnotoneofascertainingthefacts;thefacts themselves are as found in the case stated. The issue here is one of law; [...]. UltimatelywhenanAppealCommissionerisaskedtoapplythelawtotheagreedfacts, the Appeal Commissioner’s correct application of the law requires an objective assessmentofwhatthelawisandcannotbeswayedbyaconsiderationofwhobears the burden.Ifthe interpretation of thelaw is at issue,the Appeal Commissioner must apply any judicial precedent interpreting that provisi
	Statutoryinterpretationprinciples 
	36. 
	36. 
	36. 
	Asthisappealconcernstheinterpretationofthelegislationthatprovidesfortheclaiming of arepayment for atax credit, as laid down in section 766(4B) of the TCA 1997, the Commissioner considers it appropriate at this stage to summarise the well-established principlesofstatutoryinterpretationinthecontextoftaxationstatutes. 

	37. 
	37. 
	TheprinciplestobeappliedtostatutoryinterpretationweresetoutbyMcDonaldJ.inthe 


	High Court case of Perrigo Pharma International Designated Activity Company v McNamara, the Revenue Commissioners, the Minister for Finance, Ireland and the AttorneyGeneral[2020]IEHC552(“Perrigo”). Inthatcase,McDonaldJ.consideredthe most up to date jurisprudence and summarised the fundamental principles of statutory interpretationatparagraph74asfollows: 
	“Theprinciplestobeappliedininterpretinganystatutoryprovisionarewellsettled. They were described in some detail by McKechnie J. in the Supreme Court in Dunnes Storesv. The Revenue Commissioners[2019]IESC 50 to 72 and were reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020]IESC60. 
	atparas.63 

	Based on the judgment of McKechnie J. [in the Dunnes Stores v. The Revenue Commissionerscase],therelevantprinciplescanbesummarisedasfollows: 
	(a) 
	(a) 
	(a) 
	If the words of the statutory provision are plain and their meaning is self-evident, then, save for compelling reasons to be found within the Act as a whole,theordinary,basicandnaturalmeaningofthewordsshouldprevail; 

	(b) 
	(b) 
	(b) 
	Nonetheless, even with this approach, the meaning of the words used in the statutory provision must be seen in context. McKechnie J. (at para. 63) said that: 

	“…contextiscritical:bothimmediateandproximate,certainlywithintheAct asawhole,butinsomecircumstancesperhapsevenfurtherthanthat”; 

	(c) 
	(c) 
	Wherethemeaningisnotclearbutisimpreciseorambiguous,furtherrulesof constructioncomeintoplay.Insuchcircumstances,apurposiveinterpretation ispermissible; 

	(d) 
	(d) 
	Whatever approach is taken, each word or phrase used in the statute should begivenameaningasitispresumedthattheOireachtasdidnotintendtouse surplusageortousewordsorphraseswithoutmeaning. 

	(e) 
	(e) 
	Inthecaseoftaxationstatutes,ifthereisambiguityinastatutoryprovision,the wordshouldbeconstruedstrictlysoastopreventafreshimpositionofliability frombeingcreatedunfairlybytheuseofobliqueorslacklanguage; 

	(f) 
	(f) 
	Nonetheless, evenin thecase of ataxationstatute, if aliteral interpretation of the provision would leadto an absurdity (in the sense offailing to reflect what 


	otherwise is the true intention of the legislature apparent from the Act as a 
	whole)thenaliteralinterpretationwillberejected. 
	(g) Although the issue did not arise in Dunnes Stores v. The Revenue Commissioners, there is one further principle which must be borne in mind in thecontextoftaxationstatute.Thatrelatestoprovisionswhichprovideforrelief or exemption from taxation. This was addressed by the Supreme Court in Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J.said atp.766: 
	“Now theexemptionfromtax,with whichwe areimmediatelyconcerned,is governed by the same considerations. If it is clear that atax is imposed by the Act under consideration, then exemption from that tax must be given expresslyandinclearandunambiguousterms,withintheletterofthestatute as interpreted with the assistance of the ordinary canons for the interpretation of statutes. This arises from the nature of the subject-matter underconsiderationandiscomplementarytowhatIhavealreadysaidinits regard. The Court is not
	-

	38. 
	38. 
	38. 
	The principles of statutory interpretation, as stated in the judgment of McDonald J. in PerrigohavebeenconfirmedinthemorerecentdecisionoftheSupremeCourtinHeather Hill Management Company CLG & McGoldrick v An Bord Pleanála, Burkeway Homes LimitedandtheAttorneyGeneral[2022]IESC43andHanrahan(asreferredtoabove). 

	39. 
	39. 
	The approach to statutory interpretation as set down in Perrigo is authoritative. The judgment provides aframework for interpreting tax legislation, including legislation that providesforreliefsfromtaxation,suchassection766oftheTCA1997providingforthe R&Dtaxcreditandtherepaymentofsuchcreditsincertaincircumstances.Ininterpreting thetaxlegislationrelevantinthisappeal,andinparticularsection766(5)oftheTCA1997, theCommissionerissatisfiedthataliteralinterpretativeapproachmustbetakenandthe wording in the statutes m


	Statutorytimelimit 
	40. 
	40. 
	40. 
	Section 766 of the TCA 1997 is entitled “Tax credit for research and development expenditure”. It makes provision for R&D tax credits to be claimed by companies in respect of qualifying R&D expenditure incurred (section 766(2) of the TCA 1997). The sectionalsoprovidesfortherepaymentoftheR&Dtaxcreditsincertaincircumstances (section766(4B)oftheTCA1997). 

	41. 
	41. 
	Section 766(4B)oftheTCA 1997 providesthat wheretheR&D tax creditclaimed bya companyinanaccountingperiodcannotbeoffsetagainsttheCTofthecompanyforthat sameaccountingperiodortheimmediatelyprecedingaccountingperiod,aclaimmaybe made by the company to have the excess amount of the R&D tax credit repaid to the companyinthreeinstalments.TheCommissionerissatisfiedthatthelegislationprovides thataclaimisrequiredtobemadebythecompanyinordertoobtaintherepaymentof theexcessR&Dtaxcreditundersection766(4B)oftheTCA1997. 


	42. Section766(5)oftheTCA1997setsdownthetimelimitformakingclaimsundersection 766oftheTCA1997,providing: 
	“be made within 12 months from the end of the accounting period in which theexpenditure onresearch anddevelopment, givingrise totheclaimisincurred.”(emphasisadded) 
	Any claim under this section shall 

	43. The Commissioneris satisfiedthatthemeaningoftheword“shall” in section 766(5)of the TCA 1997 is plain and self-evident. TheCommissionerfindsthat, adopting aliteral interpretationandapplyingtheordinarymeaningofthewordsincontextmeansthatthe useoftheword“shall” inthatsectionrequiresthat“anyclaimsmade underthissection” (section766oftheTCA1997)mustbemadewithintwelvemonthsfromtheendofthe accounting period in which the qualifying R&D expenditure, giving rise to the relevant claim, is incurred. The Commissioner 
	44. TheCommissionerissatisfiedthatthetwelve-monthtimelimitprovidedinsection766(5) oftheTCA1997appliestotheclaimthatwasmadebytheAppellant’sagent,onbehalf of the Appellant, under section 766(4B) ofthe TCA 1997 in respect of the R&D credits 
	44. TheCommissionerissatisfiedthatthetwelve-monthtimelimitprovidedinsection766(5) oftheTCA1997appliestotheclaimthatwasmadebytheAppellant’sagent,onbehalf of the Appellant, under section 766(4B) ofthe TCA 1997 in respect of the R&D credits 
	claimedforFY2021.Therefore,thatclaimshouldhavebeenmadeby31December2022 tobewithinthestatutorytimelimit.TheCommissionerhasfoundasamaterialfactthat on24August2023,theclaimundersection766(4B)oftheTCA1997wasmadeviathe Appellant’s agent’s email to the Respondent stating that the agent was unable to complete the relevant box on the R&D Panel of the CT return due to that box being “greyed out” in the online CT return on ROS. Therefore, the Commissioner is satisfied thattheclaimwasmadeafterthestatutorytimelimitfors

	45. 
	45. 
	45. 
	TheAppellant’sagentsubmittedthatthiswastheAppellant’sfirstclaimforanR&Dtax credit and the Appellant’s first claim for repayment of the excess of that credit. The Appellant’s agent further submitted that the R&D tax credit legislation and the claim requirements are complex and the R&D Panel in the CT return on ROS is long and confusing with anumber of boxes within that panel for completion. The Commissioner acceptsthatthiswastheagent’sfirstexperienceofmakingaclaimundersection766(4B) oftheTCA1997.TheAppellant

	46. 
	46. 
	While the Commissioner empathises with the Appellant on the issues raised, the Commissioner is satisfied that the applicable legislation does not provide for any exceptions to the twelve-month time limit, in any of the circumstances outlined. The Commissionerissatisfiedthattheapplicablelegislationdoesnotallowhertotakethese mattersintoconsiderationinmakingherdetermination.TheCommissionerfindsthatthe Appellant’sclaimforrepaymentoftheexcessR&Dtaxcredit,inrespectofqualifyingR&D expenditureincurredinFY2021,wasma

	47. 
	47. 
	47. 
	Having considered the relevant legislation, the evidence from the Witness during the hearingandthesubmissions frombothparties,theCommissionerconcludes as follows: 

	47.1. InanappealbeforetheCommission,theburdenofproofrests ontheAppellant whomustprove,onthebalanceofprobabilities,thatanassessmenttotax ora decision ofthe Respondent is incorrect. For thereasons set out in the analysis above, the Commissioner is satisfied that the Appellant has not discharged the burdenofproofthat,onthebalanceofprobabilities,theassessments foreachof therelevantyears,dated14April2025,wereincorrect. 
	47.2. The legislation which provides for the claiming of repayments of excess R&D credits includes a requirement that such a claim must be made within twelve monthsoftheendoftheaccountingperiodinwhichthequalifyingexpenditureon R&Dgivingrisetotheclaimis incurred(section766(5)TCA1997). 
	47.3. The Appellant’s application forrepaymentoftheexcess R&Dcredit for FY2021 was madeon24August2023.Thedeadlineforthemakingofthatclaim,under section 766(5) of the TCA 1997, was 31 December 2022. Therefore, the claim was madeafterthestatutorytimelimitoftwelvemonthshadexpired. 
	47.4. The Commissioner does not have discretion to disapply the statutory time limit imposedinsection766(5)oftheTCA1997inany ofthecircumstances thathave been submittedbytheAppellant. Theapplicablelegislation does not permit the Commissionertotakeany suchdiscretionalmatters intoconsideration 

	48. The Commissionernotes that theR&D credit claim for FY2021 of hasalready beengrantedandisnotindisputeinthisappeal.TheRespondenthasconfirmedthatthis R&Dtaxcreditisavailableforcarry forwardforoffsetinfutureaccountingperiods.The Commissioneracknowledges theAppellant’s submissionthatitwillbesometimebefore theAppellantis inapositiontoutilisetheR&Dtax creditcarriedforwardinthismanner and,inthemeantime,theAppellanthas sufferedanegativecashflowimpact.Whilethe Commissionerhas everysympathy withtheAppellantinthis 
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	49. 
	TheCommissionerappreciates thatthis decisionwillbedisappointingfortheAppellant andacknowledgestheparticularcircumstanceswhichtheAppellantoutlinedonappeal. The Appellant was entitled to check whether the assessments were correct and was prudent to do so. However, the Commissioner must make her determination in accordancewiththelegislation. 
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	50. As such and for all the reasons set out above, the Commissioner determines that this appeal is denied and the assessments for each of the relevant years, issued by the Respondenton14April2025,shallstand. 
	51. This Appealis determinedinaccordancewithPart40AoftheTCA1997and,inparticular, section 949AK thereof. This determination contains full findings of fact and reasons for thedetermination,as requiredundersection949AJ(6)oftheTCA1997. 
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	52. This determinationcomplies withthenotificationrequirements setoutinsection949AJ of theTCA1997,inparticularsection949AJ(5)andsection949AJ(6)oftheTCA1997.For theavoidanceofdoubt,thepartiesareherebynotifiedofthedeterminationundersection 949AJ oftheTCA1997andinparticularthemattersas requiredinsection949AJ(6)of theTCA1997.This notificationundersection949AJ of theTCA1997is beingsent via digitalemailcommunicationonly (unless theAppellantoptedforpostalcommunication andcommunicatedthatoptiontotheCommission).Thep
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	53. Any party dissatisfiedwiththedeterminationhas arightofappealonapointorpoints of law only within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commissionhasnodiscretiontoacceptany requesttoappealthedeterminationoutside thestatutory timelimit. 
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