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Introduction

1.

This appeal comes before the Tax Appeals Commission (from here on referred to as the
"Commission") against Notices of Amended Assessment to income tax for the years 2017
and 2019 raised by the Revenue Commissioners (from here on referred to as the
"Respondent") on 10 December 2022.

The amount of tax in dispute is €33,422.73.

Background

3.

The Appellant is a taxpayer who, in 2007, made an investment in the || EGTcNGzG
I (o here on referred to as the "Fund").

The Fund was incorporated in [l on 30 April 2007 and was not tax resident in
Ireland. The Fund was promoted by | I} }JEEEEEEE (from here on referred to as the
"Bank") and was incorporated for the purpose of raising funds for investment, in the main,

in ]l investment properties.

The Appellant's investment in the Fund took the form of a Capital Commitment Agreement
which he entered into for a total amount of €102,500. The Commissioner has not been
furnished with a copy of the Capital Commitment Agreement entered into by the

Appellant.

As a result of the Capital Commitment Agreement entered into by the Appellant, he
invested in, and was issued, 25 Participating Shares in the Fund at a value of €1,000 per
share, representing a value of €25,000. The Commissioner has not been furnished with
documentary evidence of the share certificates issued to the Appellant as a result of him

entering into the Capital Commitment Agreement.

In addition, as part of the Capital Commitment Agreement entered into by the Appellant,
he advanced a total of €77,500 to the Fund in the form of an interest free, non-recourse,
subordinated loan on foot of which Loan Notes were issued. The Loan Notes were fully
repaid to the Appellant. The Commissioner has not been furnished with documentary

evidence in relation to the Loan Notes issued to the Appellant.

The Fund was wound up voluntarily by resolution on 31 July 2015 with |

I (om here on referred to as the "Liquidator") being appointed as
Liquidator.



https://33,422.73

10.

11.

12.

13.

14.

15.

In 2017, the Appellant received distributions totalling €85,815 in respect of "Distributions
by way of a liquidation distribution" on foot of the liquidation of the Fund (from here on

referred to as the "liquidation distribution™).

In addition, in 2019 the Appellant received distributions totalling €4,720 in respect of the

liquidation distribution.

On 10 December 2022, the Respondent issued a Notice of Amended Assessment to
income tax for the tax year 2017 which included the net proceeds of the liquidation
distributions received by the Appellant in 2017 as “Schedule D - Offshore Income Gain’
in the amount of €62,118. The tax payable in the Notice of Amended Assessment to
income tax for 2017 is €31,680.48.

On 10 December 2022, the Respondent issued a Notice of Amended Assessment to
income tax for the tax year 2019 which included the net proceeds of the liquidation
distributions received by the Appellant in 2019 as “Schedule D - Offshore Income Gain”
in the amount of €3,417. The tax payable in the Notice of Amended Assessment to
income tax for 2019 is €1,742.25.

The Notice of Appeal in this appeal was submitted by the Appellant on 29 December
2022.

This appeal is part of a group of appeals submitted to the Commission in relation to the
same subject matter, that is to say Notices of Amended Assessment raised by the
Respondent in relation to the liquidation distributions made by the Fund in 2017 and 2019
(from here on referred to as the “group”). Following correspondence with the parties to
all of the appeals in the group, the Commissioner placed a stay on the progression of all
of the appeals save and except for one appeal which, it was decided by the
Commissioner, would be determined prior to the balance of the appeals in the group being

determined.

On 20 December 2023, following an oral hearing, a Determination was issued in the first
appeal in the group of appeals and has been published on the Commission's website as
42TACD2024". A request to sign and state a case for the opinion of the High Court was
received in relation to Determination 42TACD2024. Following the Commissioner issuing
the signed Case Stated to the appellant in similar appeal Determination 42TACD2024,

the appellant notified the Commissioner that the Case Stated would not be lodged in the

1 Available at https://www.taxappeals.ie/en/determinations/42tacd2024-income-tax
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16.

17.

18.

19.

20.

High Court. Therefore, no Case Stated relating to the subject matter of Determination
42TACD2024 has been taken.

Subiject to certain conditions being fulfilled, section 949AN of the Taxes Consolidation Act
1997 (from here on referred to as the “TCA 1997”), which is entitled "Appeals raising
common or related issues", provides that where an Appeal Commissioner considers it
appropriate, they may determine an appeal having regard to a previous determination
issued by the Commission (from here on referred to as the "similar appeal") where the

matter under appeal and the similar appeal share common or related issues.

Where those provisions apply, the Commission is required to send a copy of the similar
appeal Determination, redacted for privacy, to the Appellant and the Respondent (from
here on referred to as the "parties"). The Commission is also required to request
arguments from the parties, to be received within 21 days after the date of the request, in
relation to why it would not be appropriate for the Appeal Commissioner to have regard
to the similar appeal determination in determining their appeal. In addition, the
Commission is required to request each of the parties to state whether they wish the
Appeal Commissioner to hold a hearing in their appeal and, where a party so wishes, to

explain why such a hearing is considered to be necessary or desirable.

On 23 February 2024, the Commissioner wrote to the parties to this appeal informing

them of:
18.1. the fact of the publication of Determination 42TACD2024;

18.2. that a request to sign and state a case for the opinion of the High Court had been
received in relation to Determination 42TACD2024;

18.3. that the determination of this appeal pursuant to the provisions of section 949AN

of the TCA 1997 was being considered by the Commissioner; and

18.4. seeking the parties’ views as to whether they wished this appeal to be stayed until
such time as the High Court issued its opinion in the Case Stated or whether they

wished their appeal to be determined.

On 4 March 2024, the Appellant requested a stay in this appeal pending the outcome of
the Case Stated in Determination 42TACD2024.

On 25 March 2024, the Commissioner granted a stay in this appeal pursuant to the
provisions of section 949W of the TCA 1997 for the purposes of allowing the Case Stated
in Determination 42TACD2024 to proceed and be determined. The Commissioner,

pursuant to the provisions of section 949W(2) of the TCA 1997, also specified that this
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21.

22.

23.

24,

25.

26.

27.

appeal shall be resumed on finalisation of the Case Stated in appeal 42TACD2024 or in
circumstances where the Case Stated in appeal 42TACD2024 is withdrawn or in
circumstances where the Case Stated in appeal 42TACD2024 is not lodged in the High
Court by the Appellant pursuant to the time limits provided for in section 949AQ of the
TCA 1997.

On 24 June 2024, the Tax Agent representing the appellant in Determination
42TACD2024 wrote to the Commission informing the Commissioner that the Case Stated
in Determination 42TACD2024 would not be lodged in the High Court.

On 25 June 2024, in accordance with section 949AN of the TCA 1997, the Commission

wrote to the parties and:
22.1. enclosed a copy of the similar appeal Determination 42TACD2024;

22.2. requested arguments from the parties, to be received within 21 days after the date
of the request, in relation to why it would not be appropriate for the Appeal
Commissioner to have regard to the similar appeal determination in determining

their appeal; and

22.3. requested each of the parties to state whether they wish the Appeal
Commissioner to hold a hearing in their appeal and, where a party so wishes, to

explain why such a hearing is considered to be necessary or desirable.

On 26 June 2024, the Respondent indicated that it had no objection to this appeal being
determined pursuant to the provisions of section 949AN of the TCA 1997.

On 30 June 2024, the Appellant indicated to the Commission that he wished for an oral
hearing to take place in this appeal and that he did not agree with this appeal being
determined pursuant to section 949AN of the TCA 1997.

The Commissioner acceded to the Appellant’s request for an oral hearing and this appeal

proceeded by way of an oral hearing.

The Appellant represented himself at the oral hearing with the assistance of his brother.

The Respondent was represented by Counsel.

The Appellant indicated that he wished for this appeal to be held in private in his
Statement of Case. As a result, the publication of this determination shall be made in a
way that, in so far as it is possible, does not reveal the identity of any person whose affairs
were dealt with on a confidential basis during the proceedings concerned in compliance
with section 949A0(4) of the TCA 1997.




Legislation and Guidelines
28. The legislation relevant to the within appeal is as follows:

Section 740 of the TCA 1997 (as in force from 30 November 1997 onwards)

“740 Interpretation (Chapter 2 and Schedules 19 and 20).
In this Chapter and in Schedules 19 and 20—

“account period” shall be construed in accordance with subsections (8) to (10) of

section 744;
“disposal” shall be construed in accordance with section 741(2);

“distributing fund” shall be construed in accordance with subsections (2) and (3) of

section 744;
‘the equalisation account” has the meaning assigned to it by section 742(1);

“Irish equivalent profits” has the meaning assigned to it by paragraph 5 of Schedule
19;

“material interest” shall be construed in accordance with section 743(2);
“non-qualifying fund” has the meaning assigned to it by section 744(1);
“offshore fund” has the meaning assigned to it by section 743(1);

“offshore income gain” shall be construed in accordance with paragraphs 5 and 6(1)
of Schedule 20.”

Section 743 of the TCA 1997 (as in force from 30 November 1997 to 14 March 2021)

“743. Material interest in offshore funds.

(1) In this Chapter, references to a material interest in an offshore fund shall be

construed as references to such an interest in any of the following -
(a) a company resident outside the State,
(b) a unit trust scheme the trustees of which are not resident in the State, and

(c) any arrangements not within paragraph (a) or (b) which take effect by virtue
of the law of a territory outside the State and which under that law create rights
in the nature of co-ownership (without restricting that expression to its meaning
in the law of the State),




and any reference in this Chapter to an offshore fund shall be construed as a reference
to any such company, unit trust scheme or arrangements in which any person has an

interest which is a material interest.

(2) Subject to subsections (3) to (9), a person's interest in a company, unit trust scheme
or arrangements shall be a material interest if at the time when the person acquired
the interest it could be reasonably expected that at some time during the period of 7
years beginning at the time of the acquisition the person would be able to realise the

value of the interest (whether by transfer, surrender or in any other manner).

(3) For the purposes of subsection (2), a person shall be deemed to be able to realise
the value of an interest if the person can realise an amount which is reasonably
approximate to that portion which the interest represents (directly or indirectly) of the
market value of the assets of the company or, as the case may be, of the assets subject

to the scheme or arrangements.
(4) For the purposes of subsections (2) and (3) -

(a) a person shall be deemed to be able to realise a particular amount if the
person is able to obtain that amount either in money or in the form of assets to

the value of that amount, and

(b) if at any time an interest in an offshore fund has a market value which is
substantially greater than the portion which the interest represents, as
mentioned in subsection (3), of the market value at that time of the assets
concerned, the ability to realise such a market value of the interest shall not be
regarded as an ability to realise such an amount as is referred to in that

subsection.

(5) An interest in a company, scheme or arrangements shall be deemed not to be a

material interest if it is either -

(a) an interest in respect of any loan capital or debt issued or incurred for money
which in the ordinary course of business of banking is loaned by a person

carrying on that business, or
(b) a right arising under a policy of insurance.

(6) Shares in a company within subsection (1)(a) (in this section referred to as "the

overseas company") shall not constitute a material interest if -




(a) the shares are held by a company and the holding of them is necessary or
desirable for the maintenance and development of a trade carried on by the

company or a company associated with it,

(b) the shares confer at least 10 per cent of the total voting rights in the
overseas company and a right in the event of a winding up to at least 10 per
cent of the assets of that company remaining after the discharge of all liabilities

having priority over the shares,

(c) not more than 10 persons hold shares in the overseas company and all the
shares in that company confer both voting rights and a right to participate in the

assets on a winding up, and

(d) at the time of its acquisition of the shares the company had such a
reasonable expectation as is referred to in subsection (2) by reason only of the

existence of either or both -

(i) an arrangement under which, at some time within the period of 7
years beginning at the time of acquisition, that company may require

the other participators to purchase its shares, and

(i) provisions of either an agreement between the participators or the
constitution of the overseas company under which the company will be
wound up within a period which is or is reasonably expected to be

shorter than the period referred to in subsection (2),

and in this paragraph "participators" means the persons holding shares which

are within paragraph (c).

(7) For the purposes of subsection (6)(a), a company shall be associated with
another company if one company has control (within the meaning of section
432) of the other company or both companies are under the control (within the

meaning of that section) of the same person or persons.

(8) An interest in a company within subsection (1)(a) shall be deemed not to be

a material interest at any time when the following conditions are satisfied -

(a) that the holder of the interest has the right to have the company

wound up, and

(b) that in the event of a winding up the holder is, by virtue of the interest

and any other interest which the holder then holds in the same capacity,




entitled to more than 50 per cent of the assets remaining after the
discharge of all liabilities having priority over the interest or interests

concerned.

(9) The market value of any asset for the purposes of this Chapter shall be
determined in the like manner as it would be determined for the purposes of
the Capital Gains Tax Acts except that, in the case of an interest in an offshore
fund for which there are separate published buying and selling prices, section
548(5) shall apply with any necessary modifications for determining the market

value of the interest for the purposes of this Chapter.”

Section 745 of the TCA 1997 (as in force from 30 November 1997 onwards)

“745. Charge to income tax or corporation tax of offshore income gain.

(1) Where a disposal to which this Chapter applies gives rise, in accordance with
Schedule 20, to an offshore income gain, then, subject to this section, the amount of

that gain shall be treated for the purposes of the Tax Acts as -

(a) income arising at the time of the disposal to the person making the disposal,

and

(b) constituting profits or gains chargeable to tax under Case 1V of Schedule D
for the chargeable period (within the meaning of section 321 (2)) in which the

disposal is made.

(2) Subject to subsection (3), sections 25(2)(b), 29 and 30 shall apply in relation to
income tax or corporation tax in respect of offshore income gains as they apply in

relation to capital gains tax or corporation tax in respect of chargeable gains.

(3) In the application of sections 29 and 30 in accordance with subsection (2), section
29(3)(c) shall apply with the deletion of "situated in the State".

(4) In the case of individuals resident or ordinarily resident but not domiciled in the
State, subsections (4) and (5) of section 29 shall apply in relation to income tax
chargeable by virtue of subsection (1) on an offshore income gain as they apply in
relation to capital gains tax in respect of gains accruing to such individuals from the

disposal of assets situated outside the State.

(5)(a) In this subsection, "charity” has the same meaning as in section 208, and

"market value" shall be construed in accordance with section 548.
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(b) A charity shall be exempt from tax in respect of an offshore income gain if the gain
is applicable and applied for charitable purposes; but, if the property held on charitable
trusts ceases to be subject to charitable trusts and that property represents directly or
indirectly an offshore income gain, the trustees shall be treated as if they had disposed
of and immediately reacquired that property for a consideration equal to its market
value, any gain (calculated in accordance with Schedule 20) accruing being treated as

an offshore income gain not accruing to a charity.
(6) In any case where -

(a) a disposal to which this Chapter applies is a disposal of settled property

within the meaning of the Capital Gains Tax Acts, and

(b) for the purposes of the Capital Gains Tax Acts, the general administration
of the trusts is ordinarily carried on outside the State and the trustees or a
majority of them for the time being are not resident or not ordinarily resident in
the State,

then, subsection (1) shall not apply in relation to any offshore income gain to which the

disposal gives rise.”

Witness Evidence

Appellant
29. The Appellant did not adduce any witness evidence at the oral hearing.
Respondent

30. The Respondent adduced evidence from one witness at the oral hearing, a summary of

which is set out below:

31. The Commissioner heard evidence from ||| |} S (from here on referred
to as the “Expert’) who is [ N

—
N




32.

33.

34.

35.

36.

37.

The Expert was engaged by the Respondent to act as an independent expert witness in

this appeal. The Respondent sought the Expert’s opinion on the following questions:

“First, in June 2007, would it be reasonable to consider that there was a secondary

market in Ireland for unquoted securities, comprising;

(1) shares in | that ultimately derive their value from |
property; and

(2) shares in | that ultimately derive their value from | R
property and a loan note issued by | EGzGIR

Secondly, should an investor open such a position, would it be reasonable to assume
that on the date of investment, there was a fair expectation that they would realise the

value of their initial investment within seven years?’

The Expert submitted a written report dated 23 June 2023 (from here on referred to as
the “Report”) to the Commissioner and the evidence which he gave was based on that
Report. The Report undertook specific analysis for the period 30 April 2007 to 29 June
2007 which was within the period between which the Fund was created and the due date
for investors to pay their initial capital commitments. The Commissioner has also

reviewed the Report in considering this appeal.

The Fund, he stated, was established with the intention of investing in commercial

property in il with the ability to invest in other Eastern European commercial

property such as| .

The source of funding for the Fund was intended to be a mix of debt and equity through
equity investments from investors, debt from investors and leveraged debt from financial

institutions.

The intention of the Fund was, he stated, to profit from appreciation of property values
over time and also to gain rental yields from tenants in the various commercial properties

which it would invest in.

He then went on to address the specific question which he had been asked to consider

in his Report:

“In June 2007, would it be reasonable to consider that there was a secondary market

in Ireland for unquoted securities, comprising;

(1) shares in | that ultimately derive their value from |
property; and

12




38.

(2) shares in | that ultimately derive their value from |
property and a loan note issued by | EGIR.

The Expert stated that as part of the research which he undertook prior to writing his
Report, he had undertaken analysis to test whether it is reasonable to believe that a liquid
secondary market existed in Ireland for investors to resell their holdings in the Fund. This

analysis consisted of:
38.1. investigating whether the Fund was oversubscribed;

38.2. investigating whether signals of escalating international liquidity risks that were

evident at the time of investing in the Fund in June 2007; and

38.3. investigating whether documentation relating to the Fund made direct reference

to the expected process to follow when transferring ownership.

(i) Oversubscription of Fund

39.

40.

In relation to whether the Fund was oversubscribed, the Expert stated that in his opinion
the Fund was oversubscribed. He stated that multiple online sources verified that the

Fund was heavily subscribed.

As an example of these online sources, the Expert referred to an article published on

I 2007 in the N Hich is entitied ‘|
I - ¢ which is contained in Figure 1 of his Report.

He stated that this article had stated that the initial target of the Fund was to raise between
€100 million and €150 million and that this target had been exceeded quite substantially

such that the Fund’s value was €200 million.

(ii) Signals of International Liquidity Risks

41.

42.

The Expert stated that, when considering whether the Fund had been oversubscribed, he
had also investigated whether signals of escalating international liquidity risks were
evident in the period 30 April 2007 to 30 June 2007. He stated that, as an instrument,
the Fund was quite opaque and as a result it was prudent for him, as an academic, to use
secondary data as part of his research and to use interlinked market data such as ||}
commercial property market prices, JJJJli] rental prices and i} stock exchanges

along with the volume of sales which were entering the market at that time.

He stated that, in the period 30 April 2007 to 30 June 2007, the [l property market
had, at that stage, been experiencing a period of three years where this market was

among the best performing in the world.

13




43.

44,

45.

46.

He stated that if, in the period 30 April 2007 to 30 June 2007, a problem could have been
anticipated in the market, spikes or deteriorations in the volume of liquidity traded would
have been evident. He stated that there was no evidence of such market spikes or
deteriorations in 2007. In that regard, the Expert referred to the following figures which

were contained in his Report:

43.1. Figure 2 which is entitled “EURO STOXX price indices January 2000 through
December 2022”. He stated that Figure 2 shows that prior to 2007 markets had
grown quite substantially in both value and liquidity and that conditions had
maintained up to that point. He stated that Figure 2(i) represents the top 50
largest companies in Europe which he stated was quite consistent throughout the
period January 2000 through December 2022. He stated that Figure 2(ii) relates
to the 600 largest companies in Europe, Figure 2(iii) and (iv) relate to the banking
stocks in Europe through that period as a comparison to the broad STOXX index.
He stated that all of the figures provided show that there was no deterioration in
those values between 30 April 2007 and 30 June 2007.

43.2. Figure 3 which is entitled “Selected EURO STOXX price indices (January 2007
through December 2007)”. He stated that the price indices peaked in Quarter 3
of 2007 and that during Quarter 3 and Quarter 4 of 2007 the beginning of the

market crash which subsequently occurred started to come to light.

Figure 4 which is entitled “Selected EURO STOXX liquidity conditions (January 2006
through December 2022)". This, he stated, represents the EURO STOXX main contract
liquidity conditions during that period. He stated that of interest in this figure is the fact
that liquidity conditions remained consistent the whole way through the period from 2006

to 2022, aside from 2011 where a fall in liquidity conditions occurred.

Figure 5 which is entitled “Liquidity conditions in the |JJJl} banking and construction
sectors (January 2000 through December 2022)". The Expert stated that this shows a
very, very sharp appreciation in trading volume in[ il between 2002 and 2008 which,

he stated, was abnormal.

Figure 6 which is entitled “Liquidity conditions in the European banking and construction
sectors (January 2000 through December 2022)”. The Expert stated that this figure
provides context of the sharp growth in liquidity conditions in the European banking and
construction sectors, not just in the Irish context. He stated that this figure demonstrates
the Bank’s context of investing in il property as a diversification tool for Irish

investors.

14




47.

48.

Figure 7 which is entitled “Liquidity conditions in European property related funds
(January 2000 through December 2022)". The Expert stated that this figure looks
specifically at Real Estate Investment Trusts (from here on referred to as “REITs”) and
property related Exchange Traded Funds (from here on referred to as “ETFs”). He stated
that sharp growth can be seen from 2000 until 2008 and that it is impossible to state that
there was a dip or a collapse in European liquidity conditions in the period prior to 30 April
2007 to 30 June 2007.

The Expert stated the following in his Report at section 2.2 in conclusion to the question
of whether signals of escalating international liquidity risks were evident at the time of

investing in the Fund in June 2007 existed:

“Overall, such results indicate that irrespective of whether we consider |l and
European construction sectors, or European property-based ETFs and REITs, market
liquidity conditions remain robust, in advance of the beginning of the international
financial crisis that followed in the United States subprime collapse in 2008. | R
property, in particular, benefited from elevated international interest due to significant
price appreciation and positive rental yields. Based on such evidence, it would be
reasonable to consider that a strong, secondary market for Irish unquoted securities
such as I existed throughout 2007, including the specific date 29 June 2007.”

(iii) Fund Documentation in relation to Transfer Process

49.

50.

51.

The Expert stated that he had also investigated whether the Fund documentation made
direct reference to the expected process which would occur when transferring ownership.
He stated that the Capital Commitment Agreement makes direct reference to the
expected process underlying the sale of such funds by an investor, therefore presenting

an expectation that such a process would be both possible and necessary in some cases.

The Expert specifically stated that at no point in the documentation did it say that investors
could not transfer their investments or that they were “locked in” to the investment. The
Expert stated that neither the Memorandum nor the Articles of Association of the Fund
contain any prohibitive terms which would lockdown an investor’s ability to transfer, such

as the term “cannot”.

The Expert stated that his research had led him to conclude that there would have been
an active secondary market in investments in the Fund. The Expert pointed the

Commissioner to his conclusion in his Report at section 2.3 which states:

“When considering that the | EGNNNNEEEEEE C-oit2/ Commitment

Agreement makes direct reference to the expected process to follow when transferring

15




ownership, we can establish that there was a reasonable expectation by the company
themselves, that a secondary market in Ireland existed for such unquoted securities,

to which direction was provided describing a pathway to resale for|jj | investors.”

Expert opinion on whether it be reasonable to assume that on the date of investment, there

was a fair expectation that investors would realise the value of their initial investment within

seven years?

52. The Expert referred the Commissioner to section 3 of his Report which deals with the
second question posed to him by the Respondent as: “On 29 June 2007, would an
investor in the] ] fund have reasonably considered the realisation of at least the

value of their initial investment within seven years?”

53. In his Report, the Expert undertook analysis in the following areas prior to forming his
opinion:
53.1. The performance of [l property prices in advance of the beginning of the
Fund;

53.2. Whether there were negative US and European financial market signals on the
VIX and VSTOXX indices in advance of the beginning of the Fund;

53.3. Whether there were elevated signals in the Irish media that would influence an
investor’s expectation of realising at least the value of their initial investment within

seven years.

The performance of [l property prices in advance of the beginning of the Fund:

54. The Expert stated that in researching this question he had considered howjJJJll property
prices performed in advance of the beginning of the Fund investments in June 2007. In

that regard the Expert pointed the Commissioner to the following figures in his Report:

55. Figure 8 which is entitied ‘|l property price performance, quarterly (2005-2022)".
This figure refers to nominal house prices and to house costs in [JJJJl] from 2005 to
2022. He stated that Figure 8 makes it very obvious that, in the period from 2005 through
to 2007, there was substantial growth in the] il property market. He stated that Figure
8 shows that in 2007 ] property had obtained international attention because of the
level of growth in the market, which he stated was extraordinary. He stated that housing
prices in ]l aimost doubled from 2005 to 2007 which he stated made the |l

property market deeply attractive from an investment standpoint.

16




56. Figure 9 which is entitled ‘|l national rental price performance, quarterly (2005-

57.

58.

2022)". He stated that this shows that rental yield in [l was consistently growing
from 2005 to 2009 during which time the rental yield index rose from approximately 73 in
2005 to approximately 97 in 2007. He stated that this represents an approximate 20%
increase in rental yield during that period and that this represented a sharply appreciating
base price accompanied by a sharply growing year-on-year rental increase. This, he

stated, was a deeply attractive investment at that time of June 2007.

Figure 10 which is entitled “JJ il property ratio performance, quarterly (2005-2022).”
The Expert stated that this figure shows a sharp appreciation in terms of the price-to-
income ratio and the price-to-rent ratio in the |JJJll market. He stated that price-to-
income ratio measures the relative price growth of property with respect to the relative
income growth of the average citizen. He stated that the price-to-income index value was
100 in early 2006 and that midway through 2007 it had risen as high as 180.

Having considered all of the information as set out in Figures 8 to 10 of his Report, the

Expert stated in his Report at the conclusion of section 3.1 that:

“Such price performance in the |l property market would have been impossible to
ignore. Through | investors would have been leveraging their position
substantially through the use of debt, therefore taking what would be considered
extremely high levels of risk in a market that was presenting many substantial signs of
sharp price appreciation. Any investor that would have considered thel | property
market to be in a state of overheating would not have invested i . Failure to
acknowledge such risks would present direct evidence of a catastrophic failure of due
diligence and portfolio management. Further, if an investor could state in the period
thereafter that they could not have reasonably anticipated the return of at least their
initial investment within seven years, it would present substantial evidence of a failure
of duty of care and reasonable risk management. Through the use of | IR
investors would have undoubtedly understood the sophistication and risk contained
within this detailed investment product, and specifically the exact nature of the risks to
which they had been exposed at the point of investment. It is beyond doubt that when
considering [l property performance in the years before 29 June 2007, | R
investors were attracted by the exceptional price performance that had been

experienced.”

Whether there were negative US and European financial market signals on the VIX and

VSTOXX indices in advance of the beginning of the Fund:
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59.

60.

61.

62.

63.

64.

The Expert, in considering the Respondent’s second question, also investigated whether
negative United States and European financial market signals were available when
observing the VIX and VSTOXX indices.

He stated that the VIX and the VSTOXX are known as the “fear gauges” of the United
States and European financial markets respectively. The CBOE Volatility Index (from
here on referred to as the “VIX”) is a real-time index reflecting the US market's
expectations for the relative strength of short-term price changes in the S&P 500 Index.
The VIX is derived from the S&P 500 Index options with near-term expiration dates,
enabling a 30 day forward projection of volatility. Volatility, he stated in his Report,
indicates the speed of price changes, and serves as a metric to assess market sentiment

and the level of fear among participants.

The EURO STOXX 50 Volatility Index (from here on referred to as the “VSTOXX”) is
designed to gauge the anticipated volatility of the EURO STOXX 50 Index within a future
timeframe based on the available option contracts on the Eurex Exchange for that
particular index. He stated that the VSTOXX methodology leverages the entire spectrum
of open strikes to provide an accurate estimate of implied volatility. He stated that this
approach differs from other models that predominantly rely on (near) At-The-Money
strikes. He stated that the EURO STOXX 50 options are among the most heavily traded
products on the Eurex Exchange and the VSTOXX indices reflect the skewed or “smiling”

profile observed in the volatility surface.

The Expert pointed the Commissioner to Figures 11 and 12 contained in his Report as

follows:

Figure 11 which is entitled “The VIX Index”. He stated that this figure clearly shows that
there was no escalation, or significant escalation, in the VIX from 2000 until August 2007.
This, he stated, coincided with the collapse of BNC Bank and funds relating to Bear
Stearns. He stated that at the point of time of the making of the investment in the Fund
in June 2007, an investor would have expected continued growth and performance. He
stated that the best way to draw expectation relating to tomorrow’s price performance is
to incorporate the information relating to recent past performance. He stated that the VIX
Index would not have given any cause for concern of immediate 30 day future problems
at the point in time from 30 April 2007 through to 30 June 2007.

Figure 12 which is entitled “The VSTOXX Index”. He stated that this reflected the same
position as the VIX Index and that it would not have given any cause for concern of
immediate 30 day future problems at the point in time from 30 April 2007 through to 30
June 2007.
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65.

In his conclusion to section 3.2 of his Report, the Expert states:

“Such evidence indicates that the United States and European markets, on 29 June
2007, nor in the months immediately before this date, did not present evidence of
elevated fear about future market conditions. Therefore, || ] investors could
reasonably expect the current financial market conditions would persist and realise at
least the value of their initial investment within seven years, even with short-term and
medium-term headwinds. || anc the leveraged investment contained therein,
was undoubtedly targeted at sophisticated investors who understood the investment

type and the inherent risks they were taking.”

Whether there were elevated signals in the Irish media that would influence an investor’s

expectation of realising at least the value of their initial investment within seven years:

66.

67.

68.

The Expert also researched as to whether there were elevated signs in the Irish media
that would influence an investor’s expectation of realising at least the value of their initial
investment within seven years of the date of the investment. In that regard the Expert
stated that he used broadsheet newspapers including the Irish Times, the lIrish
Independent, the Sunday Independent, the Sunday Tribune, the Sunday Business Post,
the Irish Examiner and also RTE as a broad representation of what the average Irish
person would consider in terms of their investment decisions. He stated that, having
downloaded all of the articles from those sources, he used the Harvard General Inquirer
IV-4 dictionary and the Loughran and McDonald Financial Sentiment dictionary through
which it was established that, in the entire period during 2007, only 27% of the articles
were negative in tone. He further stated that less than a total of 10 articles in the entire
period before Quarter 3 of 2007 were negative in tone. The Expert stated that this
analysis is based on his own research which has been published in top ranking

economics and finance journals.

Figure 13 which is entitled “Mainstream Irish media coverage using the term ‘recession’
during 2007”. He stated that there were mentions of the word “recession” in Q1 and Q2
of 2007 but that, just before September 2007, an elevation occurred which, he stated,
was the Irish media drawing attention to the term “recession”. He stated that this
coincides with the collapse of BNC Bank and the Lehman Brothers and Bear Stearns

issues that began in late July / August 2007.

Figure 14 which is entitled “Mainstream Irish media coverage using the term ‘bubble’
during 2007”. This, he stated, was consistent the whole way throughout 2007 and there

was no elevation in the use of the word “bubble” during that period.

19




69.

70.

71.

72.

73.

Figure 15 which is entitled “Mainstream Irish media coverage using the term ‘subprime’
during 2007”. He stated that the use of the term “subprime” was first seen in March 2007.
He stated that a sharp escalation in the usage of that term was not seen until after July
2007 and that the use of the term “subprime” was not prevalent in the Irish media until
after June 2007.

Figure 16 which is entitled “Mainstream Irish media coverage using the term ‘property

price’ during 2007” which, he stated was consistent throughout 2007.

Figure 17 which is entitled “Mainstream Irish media coverage using the term ‘financial
crisis’ during 2007”. The Expert pointed to an article in the Irish Examiner on 15
November 2007 which is entitled “Global financial crisis no real danger to Ireland, says
Central Bank’. He stated that the relevance of this article is that during a period of almost
6 months after the investment period in the Fund, the Central Bank of Ireland was stating

to the population that the country was sheltered economically.
The Expert came to the following conclusion in section 3 of his Report:

“Overall, the frequency of publication of terms such as “recession”, “bubble”,
“subprime”, “property prices”, and “financial crisis” increased only after mid-Q3 2007,
beyond the period where investments in ||l were made. Moreover, the relative
scarcity of the term “financial crisis” in the media during this period indicated the
presence of financial stability in Ireland and Europe. Hence, in such a climate,
investors in || coulo reasonably expect to recover at least their initial
investment within seven years. The overall optimism about the Irish economy’s
resilience was further underscored in a November 2007 print media coverage based
on the Central Bank of Ireland’s 2007 Financial Stability Report. Therefore, it would
be particularly challenging for a || investor to assert that they did not invest

with the expectation of recouping their initial investment within seven years.”

The Expert gave his opinion in section 4 of his Report as to the inherent risks associated
with an investment in the Fund considering the information contained in his Report. In
coming to this opinion the Expert noted that the Memorandum contained the following

statements:

“The minimum amount of Capital Commitment is €250,000 for private investors and
€150,000 for pension funds. The Company may waive these minimum investment
amounts in its sole discretion, provided always that it will not waive such minimum

investment amounts to the extent that it would be necessary to prepare a prospectus
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in accordance with the requirements of the Prospectus Directive (or any relevant

Member State’s legislation implementing the Prospectus Directors).”

“In respect of the Capital Commitment made by an Investor, 90 per cent will be required
to be made to the Company in the form of interest free, non-recourse, subordinated
loans to the Company evidenced by Loan Notes and the remaining 10 percent will be
an Investor’s subscription for Participating Shares, although these proportions may be
varied in the sole discretion of the Company. Holders of Loan Notes and Participating

Shares are unable to call for the redemption or repayment thereof.”

74. The Expert stated the following in conclusion to section 4 of his Report:

“Considering the sharp appreciation of |l property prices and rental yields in
advance of the establishment of | as presented in Section 2.2, it is without a
doubt that the use of leverage would have been considered to create an extremely
high-risk investment. Such acceptance of this level of risk would have been robustly
indicated to each investor in || at the time at which the position was opened
through the multiple Memoranda and Prospectuses that existed, along with the
substantiative [sic] media coverage that | received in comparison to other
similar funds. There would have been, without any doubt, a reasonable assumption
that the investor was utilising such leveraged when creating their position so as to

maximise their potential profit.

This Expert would have little doubt that such investment in|j ]l was no more than
an opportunistic attempt to obtain continued high-risk exposure to property markets
that had presented some of the largest price appreciation in the world prior to the
establishment of . Such investment would have been particularly prudent so
as to generate portfolio diversification in the face of some gentle headwinds that were
evident through the first half of 2007 due to growing uncertainty surrounding the United
States subprime market. However, the fund’s blend, comprising substantial leverage
through 10% equity and 90% debt, presented substantial evidence of the risk that each

investor had accepted so as to maximise their potential future profits.”

75. The Expert summarised his conclusions in section 5 of his Report stating:

“Is it reasonable to consider that there was a secondary market for Irish
unquoted securities such as that of | N~

- The B fund was reported to have been oversubscribed by the Irish media;

therefore, beyond any reasonable doubt, it can be immediately implied there
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existed a natural, active secondary market for the resale and transfer of ownership
of I Participating Shares.

Irrespective of whether we consider [} and European construction sectors or
related investment funds as represented by property-related ETFs and REITs, we
observe that market liquidity conditions elevated throughout the period before
2007. This increased market liquidity was further experienced throughout the
period, including early 2008, in advance of the beginning of the international
financial crisis that followed the United States subprime collapse. ||l property,
in particular, benefited from elevated international interest due to significant price
appreciation and positive rental yields. Based on such evidence, it would be
reasonable to consider that a strong, secondary market for Irish unquoted
securities such asi I existed throughout 2007, including the specific date
29 June 2007.

The GGG C:oitz/ Commitment Agreement directly refers to

the expected process when transferring ownership. We can therefore established
that there was a reasonable expectation that such transfers would have been

sought.

On 29 June 2007, would an investor in the |l fund have reasonably

considered the realisation of at least the value of their initial investment within

seven years?

The strong price performance in the |} property market would have been
impossible to ignore. Through | investors would have been leveraging
their positions substantially through the use of 90% debt, therefore taking what
would be considered extremely high levels of risk in a market that was presenting
many substantial signs of continuing sharp price appreciation. Any investor that
would have considered the |l property market to be overheating would not
have invested in . Failure to acknowledge such risks would present direct
evidence of a catastrophic failure of due diligence and portfolio management.
Further, if an investor could state in the period thereafter that they could not have
reasonably anticipated the return of at least their initial investment within seven
years, it would present substantial evidence of a failure of reasonable risk
management, therefore raising substantial doubts about their ability to manage

their investment portfolio.
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- Through the use of N investors would have undoubtedly understood the
sophistication and risk contained within this detailed investment product, and
specifically the exact nature of the risks to which they had been exposed at the
point of investment. It is beyond doubt that when considering [ ] property
performance in the years before 29 June 2007, N investors were attracted

by the exceptional price performance that had been experienced.

- Investigating the performance of the VIX and VSTOXX indices indicates that the
United States and European markets, on 29 June 2007, nor in the months
immediately surrounding this date, did not present evidence of elevated fear about
future market conditions. Therefore, | investors could reasonably expect
that current financial market conditions would persist and realise at least the value
of their initial investment within seven years, even with short-term and medium-

term headwinds.

- Further, it is clear there were indications in the Irish media that could impact on
investor’s anticipation of recovering their initial investment within seven years. The
frequency of publication of terms such as ‘recession’, ‘bubble’, ‘'subprime’, ‘property
prices’ and, ‘financial crisis’ increased only after mid-Q3 2007, beyond the period
where investments in || ] were made. Moreover, the relative scarcity of the
term ‘financial crisis’ in the media during this period indicated the presence of
financial stability in Ireland and Europe. Hence, in such a climate, investors in
I cou/d reasonably expect to recover at least their initial investment within
seven years. The overall optimism about the Irish economy’s resilience was further
underscored in a November 2007 print media coverage based on the Central Bank
of Ireland’s 2007 Financial Stability Report. Therefore, it would be particularly
challenging for a | investor to assert that they did not invest with the

expectation of recouping their initial investment within seven years.
Therefore, to summarise the key findings of this Expert Witness Report

- The investment in I is perceived as an opportunistic approach to
maintaining a high risk exposure to property markets that had shown substantial

price appreciation prior to | establishment.

- Through the use of . investors would have undoubtedly understood the

sophistication and risk contained within this detailed investment product.
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- The investment strategy seemed prudent for portfolio diversification given the
subtle headwinds due to increasing uncertainty surrounding the United States

subprime market.

- The leverage ratio is considered to be quite high, suggesting that | EGczIzN
investors accepted considerable risk for the sole purpose of maximising potential

future profits.

- The clear, unhindered growth in primary market liquidity conditions serves as an
appropriate proxy to represent and indicate that there existed a strong secondary

market for unquoted, property-based funds in Ireland in June 2007.

- The fact that I was initially oversubscribed further validates the view that
there existed a strong, liquid secondary market to which || investors could

have sold their respective assets.

- On 29 June 2007, it would have been reasonable for an investor to expect the

realisation of their initial investment’s value within seven years.”

Cross examination

76.

77.

78.

Under cross-examination by the Appellant, it was put to the Expert that the only
information relating to the performance of property funds which was available to a lay
investor in Ireland at the time of the investment was that which was published in the Irish
Independent on a bi-weekly basis. This information, it was put to the Expert, was

restricted to two property funds which related to European funds.

The Expert agreed that this was information which had been published in one newspaper,
the Irish Independent, at the time. However, he disagreed with the Appellant’s overall
assertion, stating that in carrying out his research for his Report, he had been able to
access open source information relating to 300 such European funds with seven of those
having explicit Eastern European exposure. He stated that such information was
available on a weekly basis in the Financial Times which was available in Ireland at that

time.

When asked by the Commissioner what percentage of the two property funds which were
reported in the Irish Independent was invested in the |l property market, the
Appellant accepted that he did not know.
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79.

80.

81.

82.

83.

84.

The Expert stated that he would expect that an investor in the Fund would have carried
out research relating to the investment prior to making the investment. In addition, he
stated that he would expect that this research would not be restricted to one newspaper
source. He stated that, at the time of the investment in the Fund, he would not have
expected that information relating to the |JJJll commercial property market would have
been contained in Irish newspapers. In addition, he stated that when investing a
significant amount of money, he would expect that investors would have exercised a high

level of due diligence prior to making the investment.

The Appellant also put an article dated 7 June 2007 which was published in the Irish
Independent to the Expert entitled “/SEQ sheds €6bn in two-day slump” and asked the
Expert whether he accepted this article as accurate. The Expert stated that he did accept
the information contained in the article but noted that it related to the Irish Stock Exchange
and in particular related to the US sub-prime market. The Expert stated the article
reported a one-day slump. He also stated that, at the date of the oral hearing, there had
been three one-day slumps in the previous three months, albeit each being smaller than
the one reported on 7 June 2007. The Expert further stated that he had dealt with this
issue in his Report and stated that in June 2007 it was reasonable to expect that the value

of the investment in the Fund would be realised within seven years of the investment.

The Expert also pointed the Commissioner to an article published on 13 June 2007 in the
Irish Independent which the Appellant had submitted in support of his claim and which is
entitled “Irish to put €12bn info commercial property”. The Expert stated that this article
was an example of the dynamism of markets, pointing out that it was published six days

after the article which had noted a slump in the Irish stock market.

A number of articles were put to the Expert by the Appellant which fell outside of the
timeframe of the investment and which would not have been available to an investor in
the Fund prior to making the investments. In addition, articles relating to funds which did

not relate to Central European commercial property were put to the Expert.

The Appellant put it to the Expert that the Fund had not, in fact, been oversubscribed. It
was put to the Expert that there had been a delay in the closing date for investing in the
Fund of 23 days and that the Fund had reached its original investment target of €200m
by delaying its closing date.

The Expert disagreed with this assertion, pointing to the || |GG article of |
I 2007 which he had included in his report and which stated that:
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85.

86.

87.

88.

89.

90.

”

It was put to the Expert that, in an Information Memorandum dated 25 May 2007, the
original proposed closing date for the Fund was 6 July 2007 but that it had closed on 30
July 2007. It was further put to the Expert that in the Information Memorandum the
maximum fund size was identified as being “€7150 million / €200 million”. 1t was also put
to the Expert that, as the Fund had raised €200m, it is not possible to state that the Fund

was oversubscribed.

In response, the Expert stated that the Information Memorandum provided for the
possibility of an extension of the closing date for the fund. He also stated that the fact
that the Fund had reached its maximum size of €200m meant that not one additional Euro
of investment could be made in the Fund by anyone seeking to do so. This, he stated,

meant that the Fund was oversubscribed.

It was put to the Expert that, even if a person selling their investment in the Fund could
have realised the Net Asset Value (from here on referred to as the “NAV”) of their
investment, selling fees or commissions would have been incurred which would have
meant that the seller could never realise the NAV. In response, the Expert surmised that

the fees incurred by a seller would be open to negotiation.

It was put to the Expert that the following clauses in the Information Memorandum of 25
May 2007 meant that a person investing in the Fund could not divest themselves of the

investment for at least seven years:
At page 10 of the Information Memorandum dated 25 May 2007 “Term” is stated as:
“Investors should not expect to realise their investment for at least 7 years.

The Company has a life of seven years subject to a one year extension at the
discretion of the Company in order to ensure an orderly winding up of

investments.”
At section 12.3 of the Information Memorandum dated 25 May 2007 it states:

“Based on current Irish tax law and practice the Participating Shares in the

Company should not be considered a material interest in an offshore fund on the
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basis that the shareholders in the Company should not be considered to have a
reasonable expectation to realise their investment at or close to net asset value
within seven years of making the investment. This is due to the expected seven
to eight year life of the investment and the requirement to obtain the approval of
the Directors for any transfers of shares. As a result the investment in the
Company should fall within the capital gains tax (“CGT”) regime for Irish tax
resident investors (other than those who are exempt from tax or hold the

investment on trading account — see below).”
91. At section 13.6 of the Information Memorandum dated 25 May 2007 it states:

“The Investors’ interests in Participating Shares may not be transferred. There is
currently no public market in the Participating Shares, and it is highly unlikely that
one will develop. Investors should not expect to realise their investment for at

least 8 years.”
92. The Expert did not agree with the Appellant’s contention stating that:

92.1. At the time of the publication of this Information Memorandum the Fund did not
exist, there was at that time no primary market and therefore no secondary market

relating to the Fund could have existed.

92.2. He would expect that a person investing in this Fund would have carried out due

diligence on the Fund.

92.3. The Information Memorandum did not contain a prohibition on the sale of their

investment.

Submissions

Appellant

93. In summary, the Appellant submitted that:
93.1. He did not hold a material interest in the Fund;

93.2. The prospectus, that is to say the Information Memorandum, produced in advance
of the creation of the Fund, along with letters of tax advice issued, would lead a
rational investor to believe that there was no ability for investors to offload their

shares in the Fund.
93.3. The Information Memorandum contained a prohibition on the transfer of shares.

93.4. No secondary market in the Fund could have existed as:

27




93.4.1. Had it been possible for a holder of shares in the Fund to sell them, the
person purchasing them would have been liable to income tax on any gains
which may have arisen without the ability to offset any costs or losses against
such income tax. This would have resulted in a seller of shares in the Fund

being unable to realise the NAV of the shares.

93.4.2. A purchaser of shares in the fund would also have been acquiring a

long term loan liability.

93.4.3. The fund was not oversubscribed and this was evidenced by the fact
that the closing date for the Fund was extended from 8 July 2007 to 31 July
2007.

Respondent

94. The material arguments made by the Respondent may be summarised as follows:

94.1.

94.2.

94.3.

94.4.

The Respondent submitted that the interest which the Appellant held in the Fund
was a material interest in an offshore fund pursuant to the provisions of section
743 of the TCA 1997.

The Respondent submitted the payments made to the Appellant by the Fund
during 2017 and 2019 by way of liquidation distributions are consideration for the

Appellant’s disposal of a material interest in an offshore fund.

In accordance with section 745 of the TCA 1997, gains arising from the disposal
of a material interest in an offshore fund are chargeable to income tax under
Schedule D, Case IV, and as this is income determined in accordance with
Chapter 2 of Part 27 of the TCA 1997, USC and PRSI apply.

It is therefore the Respondent’s position that as the Fund was an offshore fund
located in [l and as the terms of the Appellant’s investment make it a
material interest in such an offshore fund, the payments received by the Appellant
from the fund by way of liquidation distributions fall to be treated as offshore
income gains having regard to the provisions of sections 743 and 745 of the TCA
1997.

Uncontested Material Facts

95. The following material facts are not at issue in the within appeal and the Commissioner

accepts the following as material facts:
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95.1.

95.2.

95.3.

95.4.

95.5.

95.6.

95.7.

95.8.

95.9.

95.10.

The Appellant is a taxpayer who, in 2007, made an investment in the Fund.

The Fund was incorporated in ||l on 30 April 2007 and was not tax resident
in Ireland. The Fund was promoted by the Bank and was incorporated for the
purpose of raising funds for investment, in the main, in [l investment

properties.

The Appellant's investment in the Fund took the form of a Capital Commitment
Agreement which he entered into for a total amount of €102,500. The
Commissioner has not been furnished with a copy of the Capital Commitment

Agreement entered into by the Appellant.

As a result of the Capital Commitment Agreement entered into by the Appellant,
he invested in and was issued 25 Participating Shares at a value of €1,000 per
share, representing a value of €25,000. The Commissioner has not been
furnished with documentary evidence of the share certificates issued to the

Appellant as a result of entering into the Capital Commitment Agreement.

In addition, as part of the Capital Commitment Agreement entered into by the
Appellant, he advanced a total of €77,500 to the Fund in the form of an interest
free, non-recourse, subordinated loan on foot of which Loan Notes were issued.
The Loan Notes were fully repaid to the Appellant. The Commissioner has not
been furnished with documentary evidence in relation to the Loan Notes issued

to the Appellant.

The Fund was wound up voluntarily by resolution on 31 July 2015 with the

Liquidator being appointed as Liquidator.

In 2017 the Appellant received distributions totalling €85,815 in respect of

liquidation distribution.

In addition, in 2019 the Appellant received distributions totalling €4,720 in respect

of the liquidation distribution.

On 10 December 2022, the Respondent issued a Notice of Amended Assessment
to income tax for the tax year 2017 which included the net proceeds of the
liquidation distributions received by the Appellant in 2017 as “Schedule D -
Offshore Income Gain” in the amount of €62,118. The tax payable in the Notice

of Amended Assessment to income tax for 2017 is €31,680.48.

On 10 December 2022, the Respondent issued a Notice of Amended Assessment

to income tax for the tax year 2019 which included the net proceeds of the
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liquidation distributions received by the Appellant in 2019 as “Schedule D -
Offshore Income Gain” in the amount of €3,417. The amount of income tax
relating to the “Schedule D - Offshore Income Gain” for 2019 is €1,742.25.

Contested Material Facts

96. The following material facts are at issue in the within appeal:

97.

98.

96.1.

96.2.

96.3.

96.4.

Whether a secondary market existed for investments in the Fund in June 2007.

Whether, at the time of the acquisition of the Appellant’s interest in the Fund in
May / June 2007, it could have been reasonably expected that at some time during
the period of the following 7 years an investor would be able to realise the value

of the interest whether by transfer, surrender or in any other manner.

Whether the restrictions on the transfer and redemption of the Participating
Shares and Loan Notes which required the Fund’s permission for the transfer
and/or redemption of same amounted to an effective prohibition on the transfer of

Participating Shares.

Whether the NAV of the Fund could have been proportionately realised by an
investor if he or she had the right to approach the Fund to sell their Participating

shares in the Fund.

The appropriate starting point for the examination of material facts is to confirm that in an

appeal before the Commissioner, the burden of proof rests on the Appellant, who must

prove on the balance of probabilities that an assessment to tax is incorrect. This

proposition is now well established by case law; for example in the High Court case of

Menolly Homes Ltd v Appeal Commissioners and another, [2010] IEHC 49 (from here on

referred to as “Menolly Homes”), at paragraph 22, Charleton J. stated:

“The burden of proof in this appeal process is, as in all taxation appeals, on the

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal

Commissioners as to whether the taxpayer has shown that the relevant tax is not

payable’.

More recently the High Court has confirmed the position as set out in Menolly Homes in

the decision of Barr J. in Thomas McNamara v The Revenue Commissioners [2023] IEHC

15 (from here on referred to as “McNamara’”), at paragraph 46 where he stated:

“In relation to the onus of proof at an appeal hearing before the TAC, case law makes

it clear that the onus of proof rests on the taxpayer who is challenging the assessment.
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As noted above, in Menolly Homes Limited v. the Appeal Commissioners and the
Revenue Commissioners [2010] IEHC 49, Charleton J. stated at para. 22, that the
burden of proof in the appeal process, was, as in all taxation appeals, on the taxpayer.
He stated that it was not a plenary civil hearing. It was an inquiry by the Appeal
Commissioners as to whether the taxpayer had shown that the relevant tax was not
payable. That dictum was adopted with approval by Twomey J. in Byrne v. The
Revenue Commissioners. In the course of that judgment, he referred to the decision
of Sanfey J. in O’Sullivan v. Revenue Commissioners [2021] IEHC 118, where the
judge had stated as follows at para. 90: -

“...The burden of proof is on the taxpayer to prove his case, and for good
reason. Knowledge of the facts relevant to the assessment, and retention of
appropriate documentation to corroborate the taxpayer’s position, are solely
matters for the taxpayer. The appellant knew, from the moment he submitted
his return, that it could be challenged by Revenue and he would have to justify

his position...

99. This has most recently been confirmed by the Court of Appeal by McDonald J. in JSS &
Ors v A Tax Appeal Commissioner and the Criminal Assets Bureau [2025] IECA 96 when
he stated at paragraph 34 that:

“Both s. 949AK(1) of the 1997 Act and s. 50(6) of the 1970 Statute proceed on the
basis that the assessment will stand unless it is established that the assessment is
wrong. As outlined above, there is a long line of case law on both sides of the Irish Sea
which has taken the consistent view that, under the provisions of these sections (and
their respective predecessor provisions), the taxpayer bears the burden of

demonstrating that a tax assessment is wrong...”.

100. The Commissioner also notes the decision of the Supreme Court in Donegal Investment
Group PlIc v Danbywiske and Others [2017] IESC 14 wherein Clarke J. (as he was then)

stated at paragraph 9.1 in relation to expert testimony:

“For the reasons set out in this judgment | am satisfied that it is open to a trial judge
to adopt a methodology or approach which differs from each of the approaches
advocated in the expert testimony tendered by the parties. However, where a trial
judge is persuaded to adopt a different approach, it is necessary for the judge to
structure the judgment in such a way that either expressly explains why the approach
adopted is considered to be appropriate notwithstanding the expert evidence tendered
or that, at a minimum, the reasoning of the trial judge in that regard can be inferred

with some reasonable level of confidence.”
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Whether a secondary market existed for investments in the Fund in June 2007:

101.The Commissioner heard evidence from the Expert that, in his opinion, a secondary
market existed for investment in the Fund in June 2007. The basis for the Expert’s

opinion is that:
101.1. the Fund was oversubscribed:;
101.2. there was no evidence of escalating international liquidity risks in June 2007; and

101.3. the Fund documentation made direct reference to the expected process to follow

when transferring ownership.

Whether the Fund was oversubscribed:

102.1t was put to the Expert under cross examination that the basis for his opinion that the
Fund was oversubscribed was the single article published in the || |Gl -rR
I 2007. The Expert denied that this was the only article on which he utilised to
form the opinion that the Fund was oversubscribed, however the Commissioner notes
that the Expert did not directly refer to any other specific articles or sources of information

in support of this element of his opinion.

103.The Expert stated that the article had led him to form an opinion that the Fund was
oversubscribed, based on the fact that the Fund had raised €200m in circumstances
where it had originally been intended to raise between €100m and €150m. It was put to
the Expert that he could not be certain that the raising of an additional €50m to €100m

meant that the fund was oversubscribed.

104. The Commissioner notes that the Appellant in his submissions gave examples as to why
a third party might be reluctant to purchase an investor’s interest in the Fund, however

no evidence was adduced to support this submission.

105.In addition, the Appellant did not adduce any evidence as to whether the Fund was

oversubscribed.

106. The Commissioner has considered the article published in thel N o~ |
I 2007 which states:
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107.The Commissioner does not accept the Appellant’s submission that the fact that the

Information Memorandum identified the maximum fund size as being “€150 million / €200
million” and the fact that the fund ultimately raised €200 million as being indicative that
the Fund was not oversubscribed. The Commissioner accepts the Expert’s opinion that,
as the Fund had reached its maximum limit, it was not possible for any further investments

to be made in the Fund and, therefore, the Fund was oversubscribed.

108. The Commissioner notes that it was open to the Appellant to call evidence from the Bank

or from the Directors of the Fund in relation to this material fact but that he did not do so.

109.As a result, the Commissioner accepts that at the date of closing, the Fund was

oversubscribed.

Whether there was evidence of escalating international liquidity risks in June 2007:

110.The Appellant contested the Expert’'s evidence that that there was no evidence of

111

escalating international liquidity risks in June 2007 pointing to an article dated 7 June
2007 which was published in the Irish Independent to the Expert entitled “ISEQ sheds
€6bn in two-day slump” and asked the Expert whether he accepted this article as

accurate.

. The Expert stated that he did accept the information contained in the article but noted that

it related to the Irish Stock Exchange and, in particular, that it related to the US sub-prime

market. The Expert stated the article reported a one-day slump. He also stated that, at
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the date of the oral hearing, there had been three one-day slumps in the previous three

months, albeit with those being smaller than the one reported on 7 June 2007.

112.The Expert further stated that he had dealt with the question of escalating liquidity risks

in June 2007 in his Report the details of which are set out earlier in this Determination.

113. The Expert also pointed the Commissioner to an article published on 13 June 2007 in the
Irish Independent which the Appellant had submitted in support of his claim and which is
entitled “Irish to put €12bn into commercial property”. The Expert stated that this article
was an example of the dynamism of markets, pointing out that it was published six days

after the article which had noted a slump in the Irish stock market.

114.Having considered the documentation received, the evidence adduced and the
submissions made, the Commissioner prefers the evidence and in particular the
extensive research contained in the Expert’'s Report, which outlines that there was no

evidence of escalating international liquidity risks in June 2007.

Whether the Fund documentation made direct reference to the expected process to follow

when transferring ownership:

115.1t is not contested by the Parties that the Fund documentation, that is to say the Articles
of Association, made direct reference to the expected process to follow when transferring

ownership of Participating Shares or Loan Notes in the Fund.

116.The Commissioner notes that both of the the Information Memoranda published

contained a statement on the first page of the document as follows:

“The information contained in this Information Memorandum relates to the Offer of
Participating Shares at €1,000 per Participating Share and Loan Notes. The sole
purpose of this Information Memorandum is to assist the recipient in deciding whether
he/she wishes to proceed with making a Capital commitment to the Company and is

not intended to form the basis of any investment decision.

Prospective investors must rely on their own examination of the Company and consider
the risks involved before making a Capital Commitment to the Company. The capital
of the Company will not be quoted on any recognised or designated investment
exchange and, accordingly there will not be an established or ready market for them.
Capital Commitments to the Company will therefore not be easily realisable and the

ability to transfer Shares is restricted by the Company’s Articles.”
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117.The Commissioner notes that the Articles of Association for the Fund are dated 30 April
2007. The Atrticles of Association for the Fund were amended by special resolution on
25 May 2007 and again on 20 May 2008. The Information Memorandum specified that

the ability to transfer Participating Shares was restricted by the Articles of Association.

118.The Appellant did not adduce any third party or expert evidence which specifically
addressed the question of whether a secondary market for Participating Shares and Loan

Notes in the Fund existed.

119.On the other hand, the Commissioner notes that the Expert gave evidence as to the direct
reference in the Capital Commitment Agreement and the Articles of Association to the

expected process when transferring ownership.

120. As a result of the above, the Commissioner finds as a material fact that, on the balance
of probabilities, a secondary market for the Participating Shares and Loan Notes in the
Fund did exist in June 2007.

Whether at the time of the acquisition of the Appellant’s interest in the Fund in June 2007, it

could have been reasonably expected that at some time during the period of the following 7

years an investor would be able to realise the value of the interest in the Fund whether by

transfer, surrender or in any other manner:

121.The Appellant argued that, at the time of the Appellant’s investment in the Fund in June
2007, it could not have been reasonably expected that at some time during the period of
the following 7 years an investor would be able to realise the value of the interest in the

Fund whether by transfer, surrender or in any other manner.

122.1n considering this material fact, the Commissioner must first consider the meaning of
“reasonably expected’ in section 743(2) of the TCA 1997.

123.In the judgment of the High Court in Perrigo Pharma International Designated Activity
Company v McNamara, the Revenue Commissioners, Minister for Finance, Ireland and
the Attorney General [2020] IEHC 552 (from here on referred to as “Perrigo”), McDonald
J. reviewed the jurisprudence and summarised the fundamental principles of statutory

interpretation at paragraph 74 as follows:

“The principles to be applied in interpreting any statutory provision are well settled.
They were described in some detail by McKechnie J. in the Supreme Court in Dunnes
Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were
reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60.
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Based on the judgment of McKechnie J., the relevant principles can be summarised

as follows:

(a) If the words of the statutory provision are plain and their meaning is self-
evident, then, save for compelling reasons to be found within the Act as a

whole, the ordinary, basic and natural meaning of the words should prevail;

(b) Nonetheless, even with this approach, the meaning of the words used in
the statutory provision must be seen in context. McKechnie J. (at para. 63) said
that: “... context is critical: both immediate and proximate, certainly within the

Act as a whole, but in some circumstances perhaps even further than that”;

(c) Where the meaning is not clear but is imprecise or ambiguous, further rules
of construction come into play. In such circumstances, a purposive

interpretation is permissible;

(d) Whatever approach is taken, each word or phrase used in the statute should
be given a meaning as it is presumed that the Oireachtas did not intend to use

surplusage or to use words or phrases without meaning.

(e) In the case of taxation statutes, if there is ambiguity in a statutory provision,
the word should be construed strictly so as to prevent a fresh imposition of

liability from being created unfairly by the use of oblique or slack language;

(f) Nonetheless, even in the case of a taxation statute, if a literal interpretation
of the provision would lead to an absurdity (in the sense of failing to reflect what
otherwise is the true intention of the legislature apparent from the Act as a

whole) then a literal interpretation will be rejected.

(g) Although the issue did not arise in Dunnes Stores v. The Revenue
Commissioners, there is one further principle which must be borne in mind in
the context of taxation statute. That relates to provisions which provide for relief
or exemption from taxation. This was addressed by the Supreme Court in
Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said
at p. 766:

“Now the exemption from tax, with which we are immediately
concerned, is governed by the same considerations. If it is clear that a
tax is imposed by the Act under consideration, then exemption from that
tax must be given expressly and in clear and unambiguous terms, within

the letter of the statute as interpreted with the assistance of the ordinary
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canons for the interpretation of statutes. This arises from the nature of
the subject-matter under consideration and is complementary to what |
have already said in its regard. The Court is not, by greater indulgence
in delimiting the area of exemptions, to enlarge their operation beyond
what the statute, clearly and without doubt and in express terms, except
for some good reason from the burden of a tax thereby imposed
generally on that description of subject-matter. As the imposition of, so
the exemption from, the tax must be brought within the letter of the
taxing Act as interpreted by the established canons of construction so

nn

far as possible”.

124.These principles have been confirmed in the more recent decision of the Supreme Court
in Heather Hill Management Company CLG & McGoldrick v An Bord Pleanéla, Burkeway
Homes Limited and the Attorney General [2022] IESC 43 (from here on referred to as
“Heather Hill").

125.The Commissioner notes that the word “reasonably’ is defined in the Oxford English
Dictionary as meaning “fairly or pretty well; sufficiently, suitably; moderately, fairly’. The
Commissioner further notes that the word “reasonably’ is defined in the Cambridge

Dictionary as meaning “using good judgment”.

126.The Commissioner notes that the word “expected” is defined in the Oxford English
Dictionary as meaning “to regard as probable or imminent; to envisage; to anticipate”.
The Commissioner further notes that the word “expected” is defined in the Cambridge

Dictionary as meaning “believed to be going to happen or arrive”.

127.Having regard to the principles of statutory interpretation affirmed by McDonald J. in
Perrigo and confirmed in the more recent decision of the Supreme Court in Heather Hill,
the Commissioner finds that the ordinary, basic and natural meaning of the words

“reasonably expected” in section 743(2) of the TCA 1997 is: something which is regarded

as probable, or could have been envisaged, when good judgment is used.

128. The question which the Commissioner must therefore consider is whether, in June 2007,
using good judgment, it was probable, or could have been envisaged, that at some time
during the 7 years following the investment, a person investing in the Fund would be able
to realise the value of the interest in the Fund whether by transfer, surrender or in any

other manner.
129.No expert evidence was adduced on behalf of the Appellant.
130. The Commissioner heard evidence from the Expert to the effect that:
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130.1. In the period between 30 April 2007 and 30 June 2007, the |JJ il economy and

property markets were performing very well;

130.2. In the period between 30 April 2007 and 30 June 2007, media in Ireland were not

widely reporting on an economic and/or property market downturn or crash;

130.3. In the period between 30 April 2007 and 30 June 2007 there were no negative
United States or European financial signals available when observing the VIX and
VSTOXX indices, the so called “fear gauges” of the United States and European

financial markets.

131.The Commissioner notes that the Information Memorandum contained economic
information relating to the |JJlil economy and to the |l property market. This

information was set out over two Parts in the Memorandum as follows:
132.Part 3 entitled “Economic Profile of |JJlilf’ which is sub-divided as follows:

‘3.1 Summary
3.2 Political and Economic Transformation from the early 1999s
3.3 Industry Transformation
3.4 European Union Accession
3.5 Overview of the Economy in 2006
3.5.1 Summary
3.56.2 Summary
3.5.3 Foreign Direct Investment

3.6 Prospects for 2007 and 2008”

133.Part 4 entitled “An Overview of the |} Property Sector’ which is sub-divided as

follows:

“4.1  Overview
4.2 Investment Market Overview
4.3 Residential Market Overview
424 R
4.4.1 Office Market
4.4.2 Retail Market
4.4.3 Warehouse Market

45
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4.5.1 Office Market

4.5.2 Retail Market
46 R

4.6.1 Office Market

4.6.2 Retail Market

4.6.3 Warehouse Market
47 I Varket

4.7.1 Office Market

4.7.2 Retail Market

4.7.3 Industrial Market
4.8 I Viarket

4.8.1 Office Market

4.8.2 Retail Market”

134.Having considered the market information available in June 2007, the Information
Memorandum and the Expert’s Report, the Commissioner finds as a material fact, on the
balance of probabilities, that in June 2007, using good judgment, it was probable, or could
have been envisaged, that at some time during the 7 years following the investment, a
person investing in the Fund would be able to realise the value of the interest in the Fund

whether by transfer, surrender or in any other manner.
135. This finding of material fact is on the basis that:

135.1. The economic information available in May / June 2007 suggested that the growth
of the |l economy and in particular the growth of the| ] property market
would continue as it had been growing in the years prior to the investment. This

was set out in the Information Memorandum and was also set out by the Expert.

135.2. |l national rental price performance had increased by approximately 20%
during the period 2005 to 2007.

135.3. The |l property price-to-income index value had increase from 100 in early
2006 to 180 mid-way through 2007.

135.4. No negative United States or European financial market signals were evident
when observing the VIX and VSTOXX indices in May / June 2007.
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135.5. There was no evidence of an elevation in the use of negative language relating to
the economy generally or to the property market specifically in the Irish media in

the period ending in June 2007.

135.6. No evidence contesting or contradicting the economic analysis carried out by the
Expert has been adduced to the Commissioner. The Commissioner found the

Expert’s evidence to be credible and well researched.

136. The Commissioner, therefore, finds as a material fact that in June 2007, it could have
been reasonably expected that at some time during the period of the following 7 years an
investor would be able to realise the value of the interest in the Fund whether by transfer,

surrender or in any other manner.

The restrictions on the transfer and redemption of the Participating Shares and Loan Notes

which required the Fund’s permission for the transfer and/or redemption of same amounted to

an effective prohibition on the transfer of Participating Shares:

137.The Appellant has submitted that there were restrictions on the transfer and redemption
of the Participating Shares and Loan Notes in the Fund which required the Fund’s
permission for the transfer and/or redemption of same such that these restrictions

amounted to an effective prohibition on the transfer of the Participating Shares.

138.1tis not disputed between the Parties that the Articles of Association contained restrictions
on the transfer and redemption of Participating Shares in the Fund. What the
Commissioner must consider is whether the restrictions on the transfer and redemption
of Participating Shares in the Fund amounted to an effective prohibition on the transfer of

the Participating Shares.

139. Article 6 of the Articles of Association as amended on 25 May 2007 is entitled “The

Shares” and provides that:

“6.1  Participating Shares shall:

6.1.5 be transferable in accordance with Article 17;

”

140. Article 8 of the Articles of Association as amended on 25 May 2007 is entitled “/ssue and

Redemption of Shares” and provides as follows:
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8.13

8.14

The Directors shall have the power (but shall not be under any duty) to impose
such restrictions as they may think necessary for the purpose of ensuring that
no shares or Loan Notes of the Company are acquired or held by or transferred
to any person in breach of the law or requirements of any country or
governmental or regulatory authority or in circumstances which in the opinion
of the Directors might result in the Company incurring any liability to taxation or
suffering any other pecuniary or other disadvantage which the Company might
not otherwise have incurred or which may cause the Company to be classified
as an “investment company” under the United States Investment Company Act
of 1940.

Subject to the provision of the Laws the redemption of Participating Shares
shall be at the sole discretion of the Directors and redemptions shall be at such
times and shall be effected in such manner as the Directors shall from time to

time determine.

141. Article 17 of the Articles of Association as amended on 25 May 2007 is entitled “Transfer

and Transmission of Shares” and provides as follows:

“17.1 All transfers of shares and Loan Notes shall be effected by transfer in writing in

17.2

any usual or common form in use in the | KNGz o in any form
approved by the Directors but need not be under seal, and every form of

transfer shall state the full name and address of the transferor and transferee
and be signed by our on behalf of the transferor. The transferor shall be
deemed to remain the holder of the share until the name of the transferee is

entered in the Register in respect thereof.

The Directors may, in their absolute discretion and without assigning any
reason therefor, decline to register any transfer of Participating Shares or Loan

Notes including, without limitation:-

17.2.1 if the transfer would result in the transferor or the transferee being the
holder of less than the minimum number of Participating shares or Loan
Notes or minimum amount in value of a holding of Participating Shares

or Loan Notes specified by the Directors pursuant to Article 9;

17.2.2 if it appears to the Directors that the transferee is not qualified to hold
shares or Loan Notes in the Company or that the registration of the

transferee as a Member will or may result in the Company incurring any
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17.3

17.4

17.5

17.6

17.7

17.8

liability to taxation or suffering any pecuniary or other disadvantage
which the Company might not otherwise have incurred or suffered or
which may cause the Company to be classified as an “investment

company” under the United States Investment Company Act of 1940;

17.2.3 if the transferee fails or refuses to furnish the Directors with such

information or declarations as they may require.
The Directors shall decline to recognise any transfer of shares unless:-

17.3.1 the instrument of transfer is deposited at the Office or such other place
as the Directors may reasonably require, accompanied by such
evidence as the Directors may reasonably require to show the right of

the transferor to make the transfer; and
17.3.2 the instrument of transfer relates to shares of one class only.

If the Directors decline to register a transfer of any share they shall, within one
month after the date on which the transfer was lodged with the Company send

to the transferee notice of the refusal.

The registration of transfers may be suspended at such times and for such
periods as the Directors may from time to time determine, PROVIDED
ALWAYS that such registration of transfers shall not be suspended for more

than 30 days in any year.

The Directors may, by notice to a Member, at any time request a Member to
furnish a declaration, in a form satisfactory to the Directors, as to his place of
residence, citizenship or domicile and any such information as may be
reasonably required by the Directors to satisfy themselves that such person is

qualified to hold shares in the Company.

All instruments of transfer which shall be registered shall be retained by the
Company, but any instrument of transfer which the Directors may decline to
register shall (except in any case of fraud) be returned to the person depositing

the same.

In case of the death of a member, the survivors or survivor where the deceased
was a joint holder, and the executors or administrators of the deceased where
he was a sole or only surviving holder, shall be the only persons recognised by

the company as having title to his interest in the shares, but nothing in this
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Article shall release the estate of the deceased holder whether sole or joint

from any liability in respect of any share solely or jointly held by him.

17.9 Any Guardian of an infant Member and any Guardian or other legal
representative of a Member under a legal disability and any person entitled to
a share in consequence of the death or insolvency of a Member shall, upon
producing such evidence of his title as the Directors may require, have the right
either to be registered himself as the holder of the share or to make such a

transfer thereof as the infant, deceased or insolvent Member could have made.

17.10 A person becoming entitled to a share in consequence of the insolvency of a
member shall have the right to receive and may give a discharge for all moneys
payable or other advantages due on or in respect of the share, but he shall not
be entitled to receive notice of or to attend or vote at meetings of the Company,
nor save as aforesaid, to any of the rights or privileges of a Member unless and
until he shall be registered as a Member in respect of the share PROVIDED
ALWAYS that the Directors may at any given time give notice requiring any
such person to elect either to be registered himself or to transfer the share and
if the notice is not complied with within ninety days the Directors may thereafter
withhold all moneys payable or other advantages due in respect of the share

until the requirements of the notice have been complied with.”

142.The Commissioner has also considered the contents of the Information Memorandum as

it relates to transfers of Participating Shares and Loan Notes.

143. At Part 2 of the Information Memorandum it states that “/nvestors should not expect to
realise their investment for at least 7 years. The Company has a life of seven years
subject to a one year extension at the discretion of the Company in order to ensure an

orderly winding up of the investments.”

144.Section 3.7 of the Information Memorandum is entitled “Rights attaching to the
Participating Shares” and section 3.7.3 of the Memorandum entitled “Redemption”
provides that “The Participating Shares do not carry a right to redemption by
Shareholders. Redemption of Participating Shares and the repayment of Loan Notes are

at the absolute discretion of the Directors.”

145. Section 8.3.8 of the Memorandum is entitled “Form and transfer of shares” and provides
that:

“Subject to the laws of | the Board may issue shares, and Loan Notes as

certificated or uncertificated shares in its absolute discretion.
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Subject to any restrictions on transfers described below:

8.3.8.1 Any Shareholder may transfer all or any of his certificated shares by an
instrument of transfer in any usual form, or in any other form which the
Board may approve, signed by or on behalf of the transferor and, unless

the share is fully paid, by or on behalf of the transferee.

The Directors may, subject to the Articles, refuse to register a transfer
of shares unless: it is delivered for registration to the registered office
of the Company or such other place as the Board may decide,

accompanied by such evidence as the Board may reasonably require.

The Director’s [sic] may also refuse in their absolute discretion and
without providing any reason therefore, to register a transfer, including
without limitation if the transfer would result in the transferor or the
transferee being the holder of less than the minimum number of
Participating Shares or Loan Notes or minimum amount in value of a
holding of Participating Shares or Loan Notes specified by the Directors
from time to time or if it appears to the Directors that the transferee is
not qualified to hold Participating Shares or Loan Notes in the Company
or that the registration of the transferee as a Member will or may result
in the Company incurring any liability to taxation or suffering any
pecuniary or other disadvantage which the Company might not
otherwise have incurred or suffered or which may cause the Company
to be classified as an “investment company” under the United States
Investment Company Act of 1940 or if the transferee fails or refuses to
furnish the directors with such information or declarations as they may

require.”

146.1t is not disputed by the Parties, and the Commissioner notes, that Article 8.14 of the
Fund’s Articles of Association provides that the redemption of Participating Shares shall
be at the sole discretion of the Directors of the Fund and that redemptions shall be at
such times and shall be effected in such manner as the Directors shall from time to time
determine. Therefore, the Commissioner finds that there was a restriction on investors’

ability to call for a redemption of their investment in the Fund.

147.The Commissioner also notes that Article 17 of the Fund’s Articles of Association is
entitled “Transfer and Transmission of Shares” and sets out the process which must be

followed when transferring shares in the Fund.
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148. The Commissioner notes that the Appellant did not adduce any evidence in support of
his claim that the Fund documentation contained restrictions on the transfer of funds such
that those restrictions amounted to an effective prohibition on the transfer of Participating
Shares. The Commissioner notes that it was open to the Appellant to call evidence from
the Bank or from the Directors of the Fund or from other investors in relation to this

material fact but that he did not do so.

149. The Commissioner, having considered the evidence adduced, the submissions received,
and the documentation submitted, notes that Article 17 of the Articles of Association sets
out the process which must be followed when transferring Participating Shares and Loan
Notes in the Fund. The Commissioner considers that the transfer process contained in
Article 17 does not establish that an effective prohibition on the transfer of Participating

Shares and Loan Notes existed. This is on the basis that:
149.1. Article 17 does not state that the transfer of Participating Shares is prohibited;

149.2. Article 17 states the format and mechanism for the making and registration of

transfers;

149.3. Article 17.2 sets out that the Directors may, in their absolute discretion and without
assigning any reason therefor, decline to register any transfer of Participating

Shares or Loan Notes including, without limitation:-

“17.2.1if the transfer would result in the transferor or the transferee being the holder
of less than the minimum number of Participating shares or Loan Notes or minimum
amount in value of a holding of Participating Shares or Loan Notes specified by the

Directors pursuant to Article 9;

17.2.2 if it appears to the Directors that the transferee is not qualified to hold shares
or Loan Notes in the Company or that the registration of the transferee as a Member
will or may result in the Company incurring any liability to taxation or suffering any
pecuniary or other disadvantage which the Company might not otherwise have
incurred or suffered or which may cause the Company to be classified as an

‘investment company” under the United States Investment Company Act of 1940; and

17.2.3 if the transferee fails or refuses to furnish the Directors with such information

or declarations as they may require.”

149.4. No evidence was adduced by the Appellant which tends to establish that the

restrictions contained in the Fund Documentation on the transfer of Participating
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Shares and Loan Notes amounted to an effective prohibition on the transfer of

Participating Shares and Loan Notes.

150. The Commissioner therefore finds as a material fact that the restrictions on the transfer
and redemption of the Participating Shares and Loan Notes which required the Fund’s
permission for the transfer and/or redemption of same did not amount to an effective

prohibition on the transfer of Participating Shares.

The NAV of the Fund could only have been realised by an investor if he or she had the right

to approach the Fund and ask it to pay out on his or her Participating Shares at a value
proportionate to the NAV of the Fund:

151.Section 743(3) of the TCA 1997 provides:

“For the purposes of subsection (2), a person shall be deemed to be able to realise the
value of an interest if the person can realise an amount which is reasonably
approximate to that portion which the interest represents (directly or indirectly) of the
market value of the assets of the company or, as the case may be, of the assets subject

to the scheme or arrangements.”

152. It was submitted that even if there was a secondary market, it would be impossible for an
investor selling Participating Shares to realise a value proportionate to the NAV on such
a secondary market. The Appellant submitted that, even if there had been a secondary
market, in circumstances where he could not realise a value proportionate to the NAV on
the secondary market, it follows that his investment in the Fund could not be a material

interest in an offshore fund as set out in section 743 of the TCA 1997.

153.In considering this material fact, the Commissioner notes that the Expert gave evidence
under cross examination at the oral hearing that the NAV of a primary market product,
such as a publicly quoted share, is easy to establish in that all of the information pertaining
to the asset and the market will be built in to the share price by the primary market. The
Expert stated under cross examination that the calculation of the NAV of construction
property, a portfolio of property or portfolios of rental income is more difficult. He stated
that in order to establish the NAV of such a portfolio a valuation for each property would

need to be established.

154.The Commissioner notes that Article 11 of the Articles of Association of the Fund is

entitled “Determination of Net Asset Value” and provides as follows:

“11.1 The Net Asset Value shall be determined by the Directors as at the Accounting

Date and/or on such other occasions as the Directors may direct from time to
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11.2

11.3

time, and shall be determined in accordance with the provisions of this Article.
The Gross Asset Value shall also be calculated by adding to the Net Asset

Value the amount of any debt drawn down by the Company.
The assets of the Company shall be deemed to include:-

11.2.1 all cash in hand, on loan or on deposit, or on-call including any interest

accrued thereon;

11.2.2 all bills, demand notes, promissory notes, certificates of deposit and

accounts receivable;

11.2.3 all bonds, time notes, shares, stock, debentures, debenture stock,
subscription rights, warrants, options, futures and all other investments
in securities owned or contracted for by the Company, other than rights

and securities issued by it;

11.2.4 all stock and cash dividends and cash distributions to be received by
the Company and not yet received by it but declared payable to
stockholders of record on a date on or before the relevant determination
of the Net Asset Value;

11.2.5 all interest accrued on any interest-bearing securities owned by the
Company except to the extent that the same is included or reflected in

the principal value of such security;
11.2.6 all other Investments of the Company;

11.2.7 the preliminary expenses of the Company in so far as the same have

not been written off; and

11.2.8 all other assets of the Company of every kind and nature including
prepaid expenses as valued and defined from time to time by the

Directors.
The assets of the Company shall be valued as follows:-

11.3.1 the value of any collective investment scheme shall be the price as

notified to the Directors by the Directors or administrator thereof;

11.3.2 the value of any investment which is quoted, listed or normally dealt in
on a securities market will normally be based on the middle market price
(if calculable, being the mean price between the bid and offer prices)

for such security last available to the Directors on the calculation date.
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11.3.3

11.3.4

11.3.5

11.3.6

11.3.7

Where such investment is listed or dealt in on more than one securities
market, the Directors may select any one of such markets for the
foregoing purposes, which shall be the market which, in the opinion of
the Directors, constitutes the main market in relation to such investment
or the market, which in relation to such investment, the Directors in its
absolute discretion considers most accurately reflects the true value of
such investment. Notwithstanding the generality of the foregoing, the
Directors may adjust the value of any such investment if, having regard
to currency exchange costs, marketability and/or such other
considerations as it may deem relevant, it considers that such

adjustment is required to reflect the probable realisation value thereof;

the value of any investment which is not listed or dealt in on a securities
market or which is normally listed or dealt in on a market but in respect
of which no price is currently available will be the market value of such

investment;

the value of any cash in hand or on deposit, prepaid expenses, cash
dividends and interest declared or accrued as aforesaid and not yet
received shall be deemed to be the face value thereof unless, in any
case, the Directors is of the opinion that the same is unlikely to be paid
or received in full, in which case the value thereof will be arrived at after
making such adjustment as the Directors considers appropriate in such

case to reflect the true value thereof;

the value of any demand notes, promissory notes and accounts
receivable will be deemed to be the face value or full amount thereof
after making such adjustment as the Directors considers appropriate to

reflect the true current value thereof:

certificates of deposit, Treasury bills, bank acceptances, trade bills and
other negotiable instruments shall each be marked to market as at the

calculation date;

if extraordinary circumstances render a valuation pursuant to the above
principles impracticable or inadequate, the Directors will determine
whether alternative methodologies should be adopted and, if so, decide
what these alternative methodologies should be. The relevant assets

would then be valued accordingly. Notices of the Net Asset Value sent
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11.4

to the Members will describe any such alternative methodology used

which is material in the circumstances;

11.3.8 if in any case a particular value is not ascertainable in accordance with
the above principles or if the Directors consider that some other method
of valuation better reflects the fair value of the relevant investment, then
in such circumstances the method of valuation of the relevant
investment will be such as the Directors, in its absolute discretion,

determines; and

11.3.9 notwithstanding the foregoing, where at the time of any valuation any
asset has been realised or contracted to be realised, there will be
included in the assets in place of such asset the net amount receivable
by the Company in respect thereof provided that, if such amount is not
then known exactly, its value will be the net amount estimated by the
Directors to be receivable by the Company provided that if the net
amount receivable is not payable until some future time after the time
of any valuation the Directors will make such adjustment as it considers

appropriate to reflect the true current value thereof.
The liabilities of the company shall be deemed to include:-
11.4.1 all bills, notes and accounts payable;

11.4.2 all administrative expenses payable and/or accrued (the latter on a day-

to-day basis);

11.4.3 all known liabilities present and future including the amount of any
unpaid dividends declared upon the Participating Shares, contractual
obligations for the acquisition of investments or other property or for the
payment of money and outstanding payments on any Participating

Shares previously redeemed;

11.4.4 an appropriate provision for taxes as determined from time to time by

the Directors;

11.4.5 all other liabilities of the Company of whatsoever kind and nature except
liabilities represented by shares in the Company and reserves (other

than reserves authorised or approved by the Directors); and
11.4.6 such allowance as the directors consider appropriate for contingent
liabilities.
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155.

156.

157.

In determining the amount of such liabilities, the Directors may calculate
administrative and other expenses of a regular or recurring nature on an
estimated figure for yearly or other periods in advance and accrue the same in

equal proportions over any such period.

11.5 The Net Asset Value shall be calculated by deducting the total of the

Company’s liabilities from the gross value of the Company’s assets.
11.6  Any valuations made pursuant to this article shall be binding on all persons.”

As previously set out, the burden of proof rests on the Appellant in this appeal. The
Appellant has not called any expert evidence in support of this material fact and has not
submitted any documentary evidence in support of this claim. Pursuant to the provisions
of Article 11 of the Articles of Association of the Fund, the NAV of the Fund was required
to be determined by the Directors of the Fund on the Accounting Date, that being 31
December annually commencing on 31 December 2007. There is no reference in the
Articles of Association of the Fund as to whether an investor could request a NAV from

the Directors at any other time during the year.

It was open to the Appellant to call evidence from the Directors of the Fund in relation to

this material fact but he did not do so.

As a result of the foregoing, the Commissioner finds as a material fact that an investor in
the Fund would have been able to establish whether he or she could realise an amount
which was reasonably approximate to that portion which his or her interest represented
(directly or indirectly) of the market value of the assets of the Fund on the secondary
market by way of the acquiring the NAV which the Fund determined on an annual basis

pursuant to the provisions of Article 11 of the Fund’s Articles of Association.

Findings of Material Facts:

158.

For the avoidance of doubt, the Commissioner makes the following findings of material

facts in this appeal:
158.1. The Appellant is a taxpayer who, in 2007, made an investment in the Fund.

158.2. The Fund was incorporated in|| |l on 30 April 2007 and was not tax resident
in Ireland. The Fund was promoted by the Bank and was incorporated for the
purpose of raising funds for investment, in the main, in Il investment

properties.
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158.3.

158.4.

158.5.

158.6.

158.7.

158.8.

158.9.

The Appellant's investment in the Fund took the form of a Capital Commitment
Agreement which he entered into for a total amount of €102,500. The
Commissioner has not been furnished with a copy of the Capital Commitment

Agreement entered into by the Appellant.

As a result of the Capital Commitment Agreement entered into by the Appellant,
he invested in and was issued 25 Participating Shares at a value of €1,000 per
share, representing a value of €25,000. The Commissioner has not been
furnished with documentary evidence of the share certificates issued to the

Appellant as a result of entering into the Capital Commitment Agreement.

In addition, as part of the Capital Commitment Agreement entered into by the
Appellant, he advanced a total of €77,500 to the Fund in the form of an interest
free, non-recourse, subordinated loan on foot of which Loan Notes were issued.
The Loan Notes were fully repaid to the Appellant. The Commissioner has not
been furnished with documentary evidence in relation to the Loan Notes issued

to the Appellant.

The Fund was wound up voluntarily by resolution on 31 July 2015 with the

Liquidator being appointed as Liquidator.

In 2017 the Appellant received distributions totalling €85,815 in respect of

liquidation distribution.

In addition, in 2019 the Appellant received distributions totalling €4,720 in respect

of the liquidation distribution.

On 10 December 2022, the Respondent issued a Notice of Amended Assessment
to income tax for the tax year 2017 which included the net proceeds of the
liquidation distributions received by the Appellant in 2017 as “Schedule D -
Offshore Income Gain” in the amount of €62,118. The tax payable in the Notice

of Amended Assessment to income tax for 2017 is €31,680.48.

158.10.0n 10 December 2022, the Respondent issued a Notice of Amended Assessment

to income tax for the tax year 2019 which included the net proceeds of the
liquidation distributions received by the Appellant in 2019 as “Schedule D -
Offshore Income Gain” in the amount of €3,417. The amount of income tax
relating to the “Schedule D - Offshore Income Gain” for 2019 is €1,742.25.

158.11.A secondary market existed for investments in the Fund in June 2007.
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158.12.1t could have been reasonably expected that at some time during the period of the
following 7 years an investor would be able to realise the value of the interest in

the Fund whether by transfer, surrender or in any other manner.

158.13.The restrictions on the transfer and redemption of the Participating Shares and
Loan Notes which required the Fund’s permission for the transfer and/or
redemption of same did not amount to an effective prohibition on the transfer of

Participating Shares.

158.14.An investor in the Fund would have been able to establish whether he or she
could realise an amount which was reasonably approximate to that portion which
his or her interest represented (directly or indirectly) of the market value of the
assets of the Fund on the secondary market by way of acquiring the NAV which
the Fund determined on an annual basis pursuant to the provisions of Article 11

of the Fund’s Articles of Association.

Analysis

159.Section 745 of the TCA 1997 is entitled “Charge to income tax or corporation tax of

offshore income gain” and provides that:

“(1)Where a disposal to which this Chapter applies gives rise, in accordance with
Schedule 20, to an offshore income gain, then, subject to this section, the amount of

that gain shall be treated for the purposes of the Tax Acts as -

(a)income arising at the time of the disposal to the person making the disposal,

and

(b)constituting profits or gains chargeable to tax under Case IV of Schedule D
for the chargeable period (within the meaning of section 321 (2)) in which the

disposal is made.

160. The issue which the Commissioner must consider is whether the investment which the
Appellant made in the Fund was a material interest in an offshore fund as set out in
section 743 of the TCA 1997.

161.It is agreed between the Parties, and the Commissioner has found as a material fact, that
the Fund was an offshore fund for the purposes of section 743(1) of the TCA 1997.

162. Section 743(2) of the TCA 1997 provides that:
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“(2)Subject to subsections (3) to (9), a person's interest in a company, unit trust
scheme or arrangements shall be a material interest if at the time when the person
acquired the interest it could be reasonably expected that at some time during the
period of 7 years beginning at the time of the acquisition the person would be able to
realise the value of the interest (whether by transfer, surrender or in any other

manner).”

163. The Commissioner has already found as a material fact that at the time of the acquisition
of the Appellant’s interest in the Fund in June 2007, it could have been reasonably
expected that at some time during the period of the following 7 years an investor would
be able to realise the value of the interest in the Fund whether by transfer, surrender or

in any other manner.

164. 1t therefore follows that the Appellant’s interest in the Fund was a material interest subject
to the provisions of sections 743(3) to 743(9) of the TCA 1997.

165. Section 743(3) of the TCA 1997 provides that:

“(3)For the purposes of subsection (2), a person shall be deemed to be able to realise
the value of an interest if the person can realise an amount which is reasonably
approximate to that portion which the interest represents (directly or indirectly) of the
market value of the assets of the company or, as the case may be, of the assets subject

to the scheme or arrangements.”

166. Section 743(3) of the TCA 1997 is a deeming provision and sets out one circumstance in
which a person shall be deemed to be able to realise the value of an interest in an offshore
fund. The Commissioner considers that the provisions of section 743(3) do not provide
that if an investor does not fall within the provisions of section 743(3) then their interest
in a fund or company cannot or will not be a material interest pursuant to the provisions
of section 743(2) of the TCA 1997.

167.The Commissioner has already found that the Appellant has not established on the
balance of probabilities that the NAV of the Fund could only have been realised by an
investor if he or she had the right to approach the Fund and ask it to pay out on his or her

Participating Shares at a value proportionate to the NAV of the Fund.

168. The NAV was, pursuant to Article 11 of the Articles of Association of the Fund, available

to investors and to the Appellant on an annual basis from 31 December 2007.

169.The Appellant has therefore not discharged the burden of proof to establish that an

investor could not realise an amount which was reasonably approximate to that portion
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which his or her interest represented (directly or indirectly) of the market value of the
assets of the Fund as provided for in section 743(3) of the TCA 1997.

170.As a result of the foregoing, the Commissioner finds that the Appellant’s interest in the
Fund was a material interest in an offshore fund pursuant to the provisions of section 743
of the TCA 1997.

171.Having made that finding, it follows that the Commissioner must find that the gains of
€62,118 in 2017 and €3,417 in 2019 relating to the Fund were offshore income gains and
are therefore subject to income tax pursuant to the provisions of section 745(1) of the
TCA 1997.

Determination

172.As such and for the reasons set out above, the Commissioner determines that the
Appellant has not succeeded in showing that the Respondent was incorrect to issue the
Notice of Amended Assessment to income tax for the tax year 2017. The Notice of
Amended Assessment to income tax raised by the Respondent on 10 December 2022

for the tax year 2017 shall therefore stand.

173.The Commissioner also determines that the Appellant has not succeeded in showing that
the Respondent was incorrect to issue the Notice of Amended Assessment to income tax
for the tax year 2019. The Notice of Amended Assessment to income tax raised by the

Respondent on 10 December 2022 for the tax year 2019 shall therefore stand.

174.This appeal is determined in accordance with Part 40A of the TCA 1997 and in particular
section 949AK thereof. This determination contains full findings of fact and reasons for
the determination, as required under section 949AJ(6) of the TCA 1997.

Notification

175. This determination complies with the notification requirements set out in section 949AJ of
the TCA 1997, in particular section 949AJ(5) of the TCA 1997 and section 949AJ(6) of
the TCA 1997. For the avoidance of doubt, the Parties are hereby notified of the
determination under section 949AJ of the TCA 1997 and in particular the matters as
required in section 949AJ(6) of the TCA 1997. This notification under section 949AJ of
the TCA 1997 is being sent via digital email communication only (unless the Appellant
opted for postal communication and communicated that option to the Commission). The
Parties shall not receive any other notification of this determination by any other methods

of communication.
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Appeal

176. Any party dissatisfied with the determination has a right of appeal on a point or points of
law only to the High Court within 42 days after the date of the notification of this
determination in accordance with the provisions set out in section 949AP of the TCA
1997. The Commission has no discretion to accept any request to appeal the

determination outside the statutory time limit.

Clare O’Driscoll
Appeal Commissioner
24 March 2026
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	“740Interpretation (Chapter 2 andSchedules 19 and 20). In this Chapter andin Schedules 19 and20— “account period” shall be construed in accordance with subsections (8) to (10) of 
	section 744; “disposal” shall be construed in accordance with section 741(2); “distributing fund” shall be construed in accordance with subsections (2) and (3) of 
	section 744; “the equalisation account” has the meaning assigned to it by section 742(1); “Irish equivalent profits” has the meaning assigned to it by paragraph 5 of Schedule 
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	of Schedule 20.” 
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	“743. Material interest in offshore funds. 
	(1) In this Chapter, references to a material interest in an offshore fund shall be construed as references to such an interest in any of the following 
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	(a) 
	(a) 
	(a) 
	a company resident outside the State, 

	(b) 
	(b) 
	a unit trust scheme the trustees of which are not resident in the State, and 

	(c) 
	(c) 
	any arrangements not within paragraph(a) or (b) which take effect by virtue of the law of aterritory outside the State and which under that law create rights in the natureof co-ownership(withoutrestrictingthat expressiontoitsmeaning in the law of the State), 
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	(a) 
	(a) 
	(a) 
	a person shall be deemed to be able to realise a particular amount if the person is able to obtain that amount either in money or in the form of assets to the value of that amount, and 

	(b) 
	(b) 
	if at any time an interest in an offshore fund has a market value which is substantially greater than the portion which the interest represents, as mentioned in subsection (3), of the market value at that time of the assets concerned, the ability to realise such amarket value of the interest shall not be regarded as an ability to realise such an amount as is referred to in that subsection. 



	(5) 
	(5) 
	An interest in a company, scheme or arrangements shall be deemed not to be a material interest if it is either 
	-



	(a)aninterestinrespectofanyloancapitalordebtissuedorincurredformoney which in the ordinary course of business of banking is loaned by a person carrying on that business, or 
	(b) aright arising under a policy ofinsurance. 
	(6) Shares in a company within subsection (1)(a) (in this section referred to as "the overseas company") shall not constitute amaterial interest if 
	-

	(a) 
	(a) 
	(a) 
	the shares are held by a company and the holding of them is necessary or desirable for the maintenance and development of a trade carried on by the company or a company associated withit, 

	(b) 
	(b) 
	the shares confer at least 10 per cent of the total voting rights in the overseas company and a right in the event of a winding up to at least 10 per cent ofthe assetsofthatcompanyremaining afterthedischargeofallliabilities having priority over the shares, 

	(c) 
	(c) 
	not more than 10persons hold shares in the overseas company and all the sharesinthatcompanyconferbothvotingrightsandarighttoparticipateinthe assets on awinding up, and 

	(d) 
	(d) 
	(d) 
	at the time of its acquisition of the shares the company had such a reasonable expectation as is referred to in subsection (2)by reason only of the existence of either or both 
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	(i) 
	(i) 
	(i) 
	an arrangement under which, at some time within the period of 7 years beginning at the time of acquisition, that company may require the other participators to purchase its shares, and 

	(ii) 
	(ii) 
	provisions of either an agreement between the participators or the constitution of the overseas company under which the company will be wound up within a period which is or is reasonably expected to be shorter than the period referred to in subsection (2), 




	and in this paragraph "participators" means the persons holding shares which are within paragraph(c). 
	(7) For the purposes of subsection (6)(a), a company shall be associated with another company if one company has control (within the meaning of section 
	432) of the other company or both companies are under the control(within the meaning of that section) of the same person or persons. 
	(8)An interest in acompany within subsection (1)(a) shallbe deemed notto be a material interest at any time when the following conditions are satisfied 
	-

	(a) that the holder of the interest has the right to have the company wound up, and 
	(b)thatintheeventofawindinguptheholderis,byvirtueoftheinterest andanyotherinterestwhichtheholderthenholdsinthesamecapacity, 
	entitled to more than 50 per cent of the assets remaining after the discharge of all liabilities having priority over the interest or interests concerned. 
	(9) The market value of any asset for the purposes of this Chapter shall be determined in the like manner as it would be determined for the purposes of the CapitalGains Tax Acts except that, in the case of an interest in an offshore fund for which there are separate published buying and selling prices, section 548(5) shall apply with any necessarymodifications for determining themarket value of the interest for the purposes of this Chapter.” 
	Section745oftheTCA1997(asinforcefrom30November1997onwards) 
	Section745oftheTCA1997(asinforcefrom30November1997onwards) 

	“745. Charge to income tax or corporation tax of offshore income gain. 
	(1) Where a disposal to which this Chapter applies gives rise, in accordance with Schedule 20, to an offshore income gain, then, subject to this section, the amount of that gain shall be treatedfor the purposes of the Tax Acts as 
	-

	(a)incomearisingatthetimeofthedisposaltothepersonmakingthedisposal, and 
	(b) constitutingprofits or gains chargeable to tax under Case IV ofSchedule D for the chargeable period (within the meaning of section 321 (2)) in which the disposal is made. 
	(2) Subject to subsection (3), sections 25(2)(b), 29 and 30 shall apply in relation to income tax or corporation tax in respect of offshore income gains as they apply in relation to capital gains tax or corporation tax in respect of chargeable gains. 
	(3)In the application of sections 29 and 30 in accordance with subsection (2), section 29(3)(c) shall apply with the deletion of "situatedin the State". 
	(4) In the case of individuals resident or ordinarily resident but not domiciled in the State, subsections (4) and (5) of section 29 shall apply in relation to income tax chargeable by virtue of subsection (1) on an offshore income gain as they apply in relation to capital gains tax in respect of gains accruing to such individuals from the disposal of assets situated outside the State. 
	(5)(a) In this subsection, "charity" has the same meaning as in section 208, and "market value" shall be construedin accordance with section 548. 
	(b)A charity shallbe exempt from tax in respect of an offshore income gain if the gain is applicable and appliedforcharitablepurposes;but,ifthepropertyheld on charitable trusts ceases to be subject to charitable trusts and that property represents directly or indirectlyanoffshoreincomegain,thetrusteesshallbetreatedasiftheyhaddisposed of and immediately reacquired that property for a consideration equal to its market value, anygain (calculatedin accordance withSchedule 20) accruingbeing treated as an offshor
	(6)In any case where 
	-

	(a) 
	(a) 
	(a) 
	a disposal to which this Chapter applies is a disposal of settled property within the meaning of the Capital Gains Tax Acts, and 

	(b) 
	(b) 
	for the purposes of the Capital Gains Tax Acts, the general administration of the trusts is ordinarily carried on outside the State and the trustees or a majority of them for the time being are not resident or not ordinarily resident in the State, 


	then,subsection (1)shall notapplyinrelationto any offshoreincomegainto which the disposal gives rise.” 

	Witness Evidence Appellant 
	Witness Evidence Appellant 
	29. TheAppellantdidnotadduceanywitnessevidenceattheoralhearing. 
	Respondent 
	30. 
	30. 
	30. 
	The Respondent adduced evidence from one witness at the oral hearing, asummary of whichissetoutbelow: 

	31. TheCommissionerheardevidencefrom (fromhereonreferred 
	Artifact

	32. 
	32. 
	TheExpertwas engagedby theRespondent toact as anindependent expert witnessin this appeal. TheRespondentsoughttheExpert’s opiniononthefollowingquestions: 


	Artifact
	to as the “Expert”) who is . 
	“First, in June 2007, would it be reasonable to consider that there was a secondary market in Ireland for unquoted securities, comprising; 
	(1) shares in that ultimately derive their value from property; and (2) shares in that ultimately derive their value from property and a loan note issued by . 
	Secondly, should an investor open such a position, would it be reasonable to assume that on the date ofinvestment, there was afair expectation that they would realise the value of their initial investment within seven years?” 
	33. 
	33. 
	33. 
	The Expert submitted awritten report dated 23 June 2023 (from here on referred to as the “Report”) to the Commissioner and the evidence which he gave was based on that Report. The Report undertook specific analysis for the period 30 April 2007 to 29 June 2007whichwas withintheperiodbetweenwhichtheFundwas createdandtheduedate for investors to pay their initial capital commitments. The Commissioner has also reviewedtheReportinconsideringthis appeal. 

	34. 
	34. 
	The Fund, he stated, was established with the intention of investing in commercial 


	property in 
	, with the ability to invest in other Eastern European commercial 
	Artifact

	property suchas 
	. 
	35. 
	35. 
	35. 
	The sourceoffundingfor theFund wasintendedto beamix of debt andequity through equity investments frominvestors,debtfrominvestorsandleverageddebtfromfinancial institutions. 

	36. 
	36. 
	The intention of the Fund was, he stated, to profit from appreciation of property values overtimeandalsotogainrentalyields fromtenants inthevarious commercialproperties whichitwouldinvestin. 

	37. 
	37. 
	He then went on to address the specific question which he had been asked to consider inhis Report: 


	“In June 2007, would it be reasonable to consider that there was a secondary market in Irelandfor unquoted securities, comprising; 
	(1) shares in that ultimately derive their value from 
	(1) shares in that ultimately derive their value from 
	(1) shares in that ultimately derive their value from 
	Artifact

	property; and 

	(2) shares in that ultimately derive their value from 
	Artifact


	Artifact
	Artifact
	property and a loan note issued by 
	.” 
	38. The Expert stated that as part of the research which he undertook prior to writing his Report,hehadundertakenanalysis totestwhetheritis reasonabletobelievethataliquid secondarymarketexistedinIrelandforinvestorstoreselltheirholdingsintheFund. This analysis consistedof: 
	38.1.  investigating whether the Fund was oversubscribed;   
	38.1.  investigating whether the Fund was oversubscribed;   
	38.2. investigating whether signals of escalating international liquidity risks that were evidentatthetimeofinvestingintheFundinJune2007;and 
	38.3. investigating whether documentation relating to the Fund made direct reference totheexpectedprocess tofollowwhentransferringownership. 
	(i)Oversubscription 
	(i)Oversubscription 
	of Fund 

	39. 
	39. 
	39. 
	InrelationtowhethertheFundwas oversubscribed,theExpertstatedthatinhis opinion the Fund was oversubscribed. He stated that multiple online sources verified that the Fundwas heavily subscribed. 

	40. 
	40. 
	As an example of these online sources, the Expert referred to an article published on 


	2007inthe whichis entitled“ ” and which is contained in Figure 1 of his Report. 
	Hestatedthatthis articlehadstatedthattheinitialtargetoftheFundwastoraisebetween €100million and €150million and thatthistargethad beenexceededquite substantially suchthattheFund’s valuewas €200million. 
	(ii) 
	(ii) 
	Signals ofInternational Liquidity Risks 

	41. TheExpertstatedthat,whenconsideringwhethertheFundhadbeenoversubscribed,he had also investigated whether signals of escalating international liquidity risks were evident in the period 30 April 2007 to 30 June 2007. He stated that, as an instrument, theFundwasquiteopaqueandas aresultitwasprudentforhim,asanacademic,touse 
	secondary dataas partofhis researchandtouseinterlinkedmarketdatasuchas 
	Artifact
	commercial property market prices, rental prices and stock exchanges 
	Artifact
	Artifact

	alongwiththevolumeofsales whichwereenteringthemarketatthattime. 
	42. He stated that, in the period 30 April 2007 to 30 June 2007, the property market 
	Artifact

	had, at that stage, been experiencing a period of three years where this market was amongthebestperformingintheworld. 
	43. Hestatedthatif,intheperiod30April2007to30June2007,aproblemcouldhavebeen 
	anticipatedinthemarket,spikesordeteriorationsinthevolumeof liquidity tradedwould have been evident. He stated that there was no evidence of such market spikes or deteriorations in 2007. In that regard, the Expert referred to the following figures which werecontainedinhis Report: 
	43.1. which is entitled “EURO STOXX price indices January 2000 through December 2022”. He stated that Figure 2shows that prior to 2007markets had grown quite substantially in both value and liquidity and that conditions had maintained up to that point. He stated that Figure 2(i) represents the top 50 largestcompaniesinEuropewhichhestatedwasquiteconsistentthroughoutthe periodJanuary2000throughDecember2022. HestatedthatFigure2(ii)relates tothe600largestcompanies inEurope,Figure2(iii)and(iv)relatetothebanking 
	Figure 2 

	43.2. which is entitled “Selected EURO STOXX price indices (January 2007 through December 2007)”. Hestatedthatthepriceindices peakedinQuarter 3 of 2007 and that during Quarter 3 and Quarter 4 of 2007 the beginning of the marketcrashwhichsubsequently occurredstartedtocometolight. 
	Figure 3 

	44. 
	44. 
	44. 
	which is entitled “Selected EURO STOXX liquidity conditions (January 2006 throughDecember 2022)”. This,hestated,represents theEUROSTOXXmaincontract liquidity conditions during that period. He stated that of interest in this figure is the fact thatliquidity conditions remainedconsistentthewholeway throughtheperiodfrom2006 to2022,asidefrom2011whereafallinliquidity conditions occurred. 
	Figure 4 


	45. which is entitled “Liquidity conditions in the banking and construction 
	Figure 5 
	Artifact


	sectors (January 2000 through December 2022)”. The Expert stated that this shows a 
	very,verysharpappreciationintradingvolumein between2002and2008which, 
	Artifact

	hestated,was abnormal. 
	46. whichis entitled“Liquidity conditions in the European banking and construction sectors (January 2000 through December 2022)”. The Expert stated that this figure provides context of the sharp growth in liquidity conditions in the European banking and constructionsectors,notjustintheIrishcontext. Hestatedthatthisfiguredemonstrates 
	Figure6

	the Bank’s context of investing in property as a diversification tool for Irish 
	Artifact

	investors. 
	47. which is entitled “Liquidity conditions in European property related funds 
	Figure 7 

	(January 2000 through December 2022)”. The Expert stated that this figure looks specifically at Real Estate Investment Trusts (from here on referred to as “REITs”) and property relatedExchangeTradedFunds (fromhereonreferredtoas “ETFs”). Hestated thatsharpgrowthcanbeseenfrom2000until2008andthatitis impossibletostatethat therewas adiporacollapseinEuropeanliquidity conditions intheperiodpriorto30April 2007to30June2007. 
	48. TheExpertstatedthefollowinginhis Report at section2.2inconclusiontothequestion of whether signals of escalating international liquidity risks were evident at the time of investingintheFundinJune2007existed: 
	“Overall, such results indicate that irrespective of whether we consider and 
	Artifact

	European construction sectors, or European property-basedETFs andREITs, market liquidity conditions remain robust, in advance of the beginning of the international 
	financial crisis that followed in the United States subprime collapse in 2008. 
	Artifact
	property, in particular, benefited from elevated international interest due to significant price appreciation and positive rental yields. Based on such evidence, it would be reasonable to consider that a strong, secondary market for Irish unquoted securities 
	such as existed throughout 2007, including the specific date 29June 2007.” 
	Artifact

	(iii) 
	(iii) 
	Fund Documentation in relation to Transfer Process 

	49. 
	49. 
	49. 
	The Expert stated that he had also investigatedwhether the Fund documentation made directreferencetotheexpectedprocess whichwouldoccurwhentransferringownership. He stated that the Capital Commitment Agreement makes direct reference to the expectedprocessunderlying thesaleof suchfunds byaninvestor, therefore presenting anexpectationthatsuchaprocesswouldbebothpossibleandnecessaryinsomecases. 

	50. 
	50. 
	TheExpertspecifically statedthatatnopointinthedocumentationdiditsay thatinvestors could nottransfertheir investmentsorthat they were “lockedin” totheinvestment. The Expert stated that neither the Memorandum nor the Articles of Association of the Fund containany prohibitivetermswhichwouldlockdownaninvestor’s ability totransfer,such as theterm“cannot”. 

	51. 
	51. 
	TheExpertstatedthathis researchhadledhimtoconcludethat therewouldhavebeen an active secondary market in investments in the Fund. The Expert pointed the Commissionertohis conclusioninhis Reportatsection2.3whichstates: 


	“When considering that the Capital Commitment 
	Artifact

	Agreementmakesdirectreferencetotheexpectedprocess tofollow whentransferring 
	ownership, we can establish that there was areasonable expectation by the company themselves, that a secondary market in Ireland existed for such unquoted securities, 
	towhichdirectionwas provideddescribingapathway toresalefor investors.” 
	Artifact

	Expert opinion on whether it be reasonable to assume that on the date of investment, there was a fair expectation that investors would realise the value of their initial investment within seven years? 
	Expert opinion on whether it be reasonable to assume that on the date of investment, there was a fair expectation that investors would realise the value of their initial investment within seven years? 

	52. The Expert referred the Commissioner to section 3 of his Report which deals with the second question posed to him by the Respondent as: “On 29 June 2007, would an 
	investor in the fund have reasonably considered the realisation of at least the 
	Artifact

	value of their initial investment within seven years?” 
	53. In his Report, the Expert undertook analysis in the following areas prior to forming his opinion: 
	53.1. The performance of property prices in advance of the beginning of the 
	Artifact

	Fund; 
	Fund; 
	Fund; 

	53.2. 
	53.2. 
	Whether there were negative US and European financial market signals on the VIXandVSTOXXindices inadvanceofthebeginningoftheFund; 

	53.3. 
	53.3. 
	Whether there were elevated signals in the Irish media that would influence an investor’s expectationofrealisingatleastthevalueoftheirinitialinvestmentwithin sevenyears. 


	The performance of 
	Artifact
	propertyprices in advance of the beginning of the Fund: 

	54. TheExpertstatedthatinresearchingthisquestionhehadconsideredhow property 
	Artifact

	prices performedin advance of thebeginning of the Fund investmentsinJune 2007. In thatregardtheExpertpointedtheCommissionertothefollowingfiguresinhis Report: 
	55. which is entitled “ property price performance, quarterly (2005-2022)”. 
	Figure 8 
	Artifact

	This figure refers to nominal house prices and to house costs in from 2005 to 
	Artifact

	2022. HestatedthatFigure8makesitveryobvious that,intheperiodfrom2005through 
	to2007,therewas substantialgrowthinthe property market. HestatedthatFigure 
	Artifact

	8showsthatin2007, propertyhadobtainedinternationalattentionbecauseofthe 
	Artifact

	levelofgrowthinthemarket,whichhestatedwasextraordinary. Hestatedthathousing 
	prices in almost doubled from 2005 to 2007 which he stated made the 
	Artifact

	Artifact
	property marketdeeply attractivefromaninvestmentstandpoint. 
	56. which is entitled “ national rental price performance, quarterly (2005
	Figure 9 
	Artifact
	-

	2022)”. He stated that this shows that rental yield in was consistently growing 
	Artifact

	from2005to2009duringwhichtimetherentalyieldindex rosefromapproximately 73in 2005 to approximately 97 in 2007. He stated that this represents an approximate 20% increaseinrentalyieldduringthatperiodandthatthisrepresentedasharply appreciating base price accompanied by a sharply growing year-on-year rental increase. This, he stated,wasadeeplyattractiveinvestmentatthattimeofJune2007. 
	57. which is entitled “ property ratio performance, quarterly (2005-2022).” 
	Figure 10 
	Artifact

	The Expert stated that this figure shows a sharp appreciation in terms of the price-to
	-

	income ratio and the price-to-rent ratio in the market. He stated that price-to
	Artifact
	-

	income ratio measures the relative price growth of property with respect to the relative incomegrowthoftheaveragecitizen. Hestatedthattheprice-to-incomeindex valuewas 100inearly2006andthatmidway through2007ithadrisenashighas180. 
	58. Having considered all of the information as set out in Figures 8to 10 of his Report, the Expertstatedinhis Reportattheconclusionofsection3.1that: 
	“Suchprice performance in the property market wouldhave been impossible to 
	Artifact

	ignore. Through , investors would have been leveraging their position 
	Artifact

	substantially through the use of debt, therefore taking what would be considered extremely highlevels of risk in amarket that was presenting many substantialsigns of 
	sharpprice appreciation. Any investor that wouldhave considered the property 
	Artifact

	market to be in astate of overheating would not have investedin . Failure to 
	Artifact

	acknowledge such risks would present direct evidence of a catastrophic failure of due diligence and portfolio management. Further, if an investor could state in the period thereafter that they could not have reasonably anticipated the return of at least their initial investment within seven years, it would present substantial evidence of a failure 
	of duty of care and reasonable risk management. Through the use of 
	, 
	investors would have undoubtedly understood the sophistication and risk contained within this detailedinvestment product, andspecifically the exact nature of the risks to which theyhadbeen exposed at the point ofinvestment. It is beyonddoubt that when 
	considering property performance in the years before 29 June 2007, 
	Artifact

	Artifact
	investors were attracted by the exceptional price performance that had been experienced.” 
	Whether there were negative US and European financial market signals on the VIX and VSTOXX indices in advance of the beginning of the Fund: 
	Whether there were negative US and European financial market signals on the VIX and VSTOXX indices in advance of the beginning of the Fund: 

	59. 
	59. 
	59. 
	59. 
	TheExpert,inconsideringtheRespondent’ssecondquestion,alsoinvestigatedwhether 

	negative United States and European financial market signals were available when observingtheVIXandVSTOXXindices. 

	60. 
	60. 
	He stated that the VIX and the VSTOXX are known as the “fear gauges” of the United States and European financial markets respectively. The CBOE Volatility Index (from here on referred to as the “VIX”) is a real-time index reflecting the US market’s expectations for the relative strength of short-term price changes in theS&P 500 Index. The VIX is derived from the S&P 500 Index options with near-term expiration dates, enabling a 30 day forward projection of volatility. Volatility, he stated in his Report, ind

	61. 
	61. 
	The EURO STOXX 50 Volatility Index (from here on referred to as the “VSTOXX”) is designedtogaugetheanticipatedvolatilityoftheEUROSTOXX50Indexwithinafuture timeframe based on the available option contracts on the Eurex Exchange for that particularindex. HestatedthattheVSTOXXmethodologyleveragestheentirespectrum of open strikes to provide an accurate estimate of implied volatility. He stated that this approach differs from other models that predominantly rely on (near) At-The-Money strikes. HestatedthattheEUR

	62. 
	62. 
	The Expert pointed the Commissioner to Figures 11 and 12 contained in his Report as follows: 

	63. 
	63. 
	whichisentitled“The VIX Index”. Hestatedthatthisfigureclearlyshowsthat therewasnoescalation,orsignificantescalation,intheVIXfrom2000untilAugust2007. This, he stated, coincided with the collapse of BNC Bank and funds relating to Bear Stearns. He stated thatat the point of time ofthe making ofthe investment in the Fund in June 2007, aninvestor would haveexpectedcontinued growth andperformance. He statedthatthebestwayto draw expectationrelating totomorrow’s priceperformanceis toincorporatetheinformationrelatin
	Figure11


	64. 
	64. 
	which isentitled “The VSTOXX Index”. Hestatedthatthisreflectedthesame position as the VIX Index and that it would not have given any cause for concern of immediate 30 day future problems at the point in time from 30 April 2007 through to 30 June2007. 
	Figure 12



	65. Inhis conclusiontosection3.2ofhis Report,theExpertstates: 
	“Such evidence indicates that the United States and European markets, on 29 June 2007, nor in the months immediately before this date, did not present evidence of 
	elevated fear about future market conditions. Therefore, investors could 
	Artifact

	reasonably expect the current financial market conditions would persist and realise at least the value of their initial investment within seven years, even with short-term and 
	medium-term headwinds. ,and the leveragedinvestment contained therein, 
	Artifact

	was undoubtedly targeted at sophisticated investors who understood the investment type and the inherent risks they were taking.” 
	Whether there were elevated signals in the Irish media that would influence an investor’s expectation of realising at least the value of their initial investment within seven years: 
	Whether there were elevated signals in the Irish media that would influence an investor’s expectation of realising at least the value of their initial investment within seven years: 

	66. 
	66. 
	66. 
	The Expert also researched as to whether there were elevated signs in the Irish media thatwouldinfluenceaninvestor’sexpectationofrealisingatleastthevalueoftheirinitial investment within seven years of the date of the investment. In that regard the Expert stated that he used broadsheet newspapers including the Irish Times, the Irish Independent,theSunday Independent,theSunday Tribune,theSunday Business Post, the Irish Examiner and also RTE as a broad representation of what the average Irish person would cons

	67. 
	67. 
	which is entitled “Mainstream Irish media coverage using the term ’recession’ during 2007”. Hestatedthattherewerementionsoftheword“recession”inQ1andQ2 of 2007 but that, just before September 2007, an elevation occurred which, he stated, was the Irish media drawing attention to the term “recession”. He stated that this coincides with the collapse of BNC Bank and the Lehman Brothers and Bear Stearns issues thatbeganinlateJuly /August2007. 
	Figure 13 


	68. 
	68. 
	which is entitled “Mainstream Irish media coverage using the term ‘bubble’ during 2007”. This,hestated,was consistentthewholeway throughout2007andthere was noelevationintheuseoftheword“bubble”duringthatperiod. 
	Figure 14 



	69. which is entitled “Mainstream Irish media coverage using the term ‘subprime’ 
	Figure 15 

	during2007”. Hestatedthattheuseoftheterm“subprime”wasfirstseeninMarch2007. He stated that asharp escalation in the usage of that term was not seen until after July 2007 and that the use of the term “subprime” was not prevalent in the Irish media until afterJune2007. 
	70. 
	70. 
	70. 
	which is entitled “Mainstream Irish media coverage using the term ‘property price’ during 2007” which,hestatedwasconsistentthroughout2007. 
	Figure 16 


	71. 
	71. 
	which is entitled “Mainstream Irish media coverage using the term ‘financial crisis’ during 2007”. The Expert pointed to an article in the Irish Examiner on 15 November 2007 which is entitled “Global financial crisis no real danger to Ireland, says CentralBank”. Hestatedthattherelevanceofthisarticleisthatduringaperiodofalmost 6months aftertheinvestmentperiodintheFund,theCentralBank ofIrelandwas stating tothepopulationthatthecountry wasshelteredeconomically. 
	Figure 17 



	72. TheExpertcametothefollowingconclusioninsection3ofhis Report: 
	“Overall, the frequency of publication of terms such as “recession”, “bubble”, “subprime”, “property prices”, and “financial crisis” increased only after mid-Q3 2007, 
	beyond the period where investments in were made. Moreover, the relative 
	Artifact

	scarcity of the term “financial crisis” in the media during this period indicated the presence of financial stability in Ireland and Europe. Hence, in such a climate, 
	investors in could reasonably expect to recover at least their initial 
	Artifact

	investment within seven years. The overall optimism about the Irish economy’s resilience was further underscored in a November 2007 print media coverage based on the Central Bank of Ireland’s 2007 Financial Stability Report. Therefore, it would 
	be particularly challenging for a investor to assert that they did not invest 
	Artifact

	with the expectation of recouping their initial investment within seven years.” 
	73. TheExpertgavehis opinioninsection4ofhis Reportastotheinherentrisks associated with an investment in the Fund considering the information contained in his Report. In coming to this opinion the Expert noted that the Memorandum contained the following statements: 
	“The minimum amount of Capital Commitment is €250,000 for private investors and €150,000 for pension funds. The Company may waive these minimum investment amounts in its sole discretion, provided always that it will not waive such minimum investment amounts to the extent that it would be necessary to prepare a prospectus 
	in accordance with the requirements of the Prospectus Directive (or any relevant 
	Member State’s legislation implementing the Prospectus Directors).” 
	“InrespectoftheCapitalCommitmentmadebyanInvestor,90percentwillberequired to be made to the Company in the form of interest free, non-recourse, subordinated loans to the Company evidenced by Loan Notes and the remaining 10 percent will be an Investor’s subscription for ParticipatingShares, although these proportions maybe variedin the sole discretion of the Company. Holders ofLoan Notes andParticipating Shares are unable to call for the redemption or repayment thereof.” 
	74. TheExpertstatedthefollowinginconclusiontosection4ofhis Report: 
	“Considering the sharp appreciation of property prices and rental yields in 
	Artifact

	advance of the establishment of , as presented in Section 2.2, it is without a 
	Artifact

	doubt that the use of leverage would have been considered to create an extremely high-risk investment. Such acceptance of this level of risk would have been robustly 
	indicated to each investor in at the time at which the position was opened 
	Artifact

	through the multiple Memoranda and Prospectuses that existed, along with the 
	substantiative [sic] media coverage that received in comparison to other 
	Artifact

	similar funds. There would have been, without any doubt, a reasonable assumption that the investor was utilising such leveraged when creating their position so as to maximise their potentialprofit. 
	This Expertwouldhavelittledoubtthatsuchinvestment in was nomorethan 
	Artifact

	an opportunistic attempt to obtain continued high-risk exposure to property markets that had presented some of the largest price appreciation in the world prior to the 
	establishment of .Suchinvestment wouldhave been particularlyprudent so 
	Artifact

	as to generate portfolio diversification in the face of some gentle headwinds that were evidentthroughthefirsthalfof2007duetogrowinguncertaintysurroundingtheUnited States subprime market. However, the fund’s blend, comprising substantial leverage through10%equityand90%debt,presentedsubstantialevidenceoftherisk thateach investor had accepted soas to maximise their potential future profits.” 
	75. TheExpertsummarisedhis conclusions insection5ofhisReportstating: 
	“Is it reasonable to consider that there was a secondary market for Irish 

	unquoted  securities  such  as  that  of  
	unquoted  securities  such  as  that  of  
	? 
	-The fund was reported to have been oversubscribedby the Irish media; 
	Artifact

	therefore, beyond any reasonable doubt, it can be immediately implied there 
	existed anatural, active secondary market for the resale and transfer of ownership 
	of 
	ParticipatingShares. 
	-Irrespective of whether we consider and European construction sectors or 
	Artifact

	related investment funds as represented by property-related ETFs and REITs, we observe that market liquidity conditions elevated throughout the period before 2007. This increased market liquidity was further experienced throughout the period, including early 2008, in advance of the beginning of the international 
	financial crisis that followed the UnitedStates subprime collapse. property, 
	Artifact

	in particular, benefited from elevated international interest due to significant price appreciation and positive rental yields. Based on such evidence, it would be reasonable to consider that a strong, secondary market for Irish unquoted 
	securities such as 29 June 2007. -The 
	existed throughout 2007, including the specific date 
	CapitalCommitment Agreement directly refers to 
	the expected process when transferring ownership. We can therefore established that there was a reasonable expectation that such transfers would have been sought. 
	fund have reasonably considered the realisation of at least the value of their initial investment within seven years? -The strong price performance in the 
	On 29 June 2007, would an investor in the 
	Artifact


	property market would have been 
	property market would have been 
	Artifact

	, investors would have been leveraging their positions substantially through the use of 90% debt, therefore taking what would be considered extremely high levels of risk in a market that was presenting many substantial signs of continuing sharp price appreciation. Any investor that would have considered the 
	impossible to ignore. Through 
	Artifact

	property market to be overheating would not 
	Artifact

	haveinvestedin . Failuretoacknowledgesuchriskswouldpresent direct 
	Artifact

	evidence of a catastrophic failure of due diligence and portfolio management. Further, if an investor could state in the period thereafter that they could not have reasonably anticipated the return of at least their initial investment within seven years, it would present substantial evidence of a failure of reasonable risk management, therefore raising substantial doubts about their ability to manage their investment portfolio. 
	-Through the use of investors would have undoubtedly understood the 
	Artifact

	sophistication and risk contained within this detailed investment product, and specifically the exact nature of the risks to which they had been exposed at the 
	point of investment. It is beyond doubt that when considering property 
	Artifact

	performance in the years before 29June 2007, investors were attracted 
	Artifact

	by the exceptional price performance that had been experienced. 
	-Investigating the performance of the VIX and VSTOXX indices indicates that the United States and European markets, on 29 June 2007, nor in the months immediately surrounding this date, did not present evidence of elevatedfear about 
	future market conditions. Therefore, investors could reasonably expect 
	Artifact

	that current financial market conditions wouldpersist and realise at least the value of their initial investment within seven years, even with short-term and medium-term headwinds. 
	-Further, it is clear there were indications in the Irish media that could impact on investor’s anticipation of recovering their initialinvestment within seven years. The frequencyofpublicationofterms suchas ‘recession’,‘bubble’,‘subprime’,‘property prices’ and, ‘financial crisis’ increased only after mid-Q3 2007, beyond the period 
	where investments in were made. Moreover, the relative scarcity of the 
	Artifact

	term ‘financial crisis’ in the media during this period indicated the presence of financial stability in Ireland and Europe. Hence, in such a climate, investors in 
	Artifact
	could reasonably expect to recover at least their initialinvestment within 
	sevenyears. TheoveralloptimismabouttheIrisheconomy’s resiliencewas further underscoredinaNovember2007printmediacoveragebasedontheCentralBank of Ireland’s 2007 Financial Stability Report. Therefore, it would be particularly 
	challenging for a investor to assert that they did not invest with the 
	Artifact

	expectation of recouping their initial investment within seven years. Therefore, to summarise the key findings of this Expert Witness Report 
	-The investment in is perceived as an opportunistic approach to 
	Artifact

	maintaining a high risk exposure to property markets that had shown substantial 
	price appreciation prior to establishment. 
	Artifact

	-Through the use of , investors would have undoubtedly understood the 
	Artifact

	sophistication and risk contained within this detailed investment product. 
	-The investment strategy seemed prudent for portfolio diversification given the 
	subtle headwinds due to increasing uncertainty surrounding the United States subprime market. 
	-The leverage ratio is considered to be quite high, suggesting that investors accepted considerable risk for the sole purpose of maximising potential future profits. 
	Artifact
	-The clear, unhindered growth in primary market liquidity conditions serves as an appropriate proxy to represent and indicate that there existed a strong secondary market for unquoted, property-basedfunds in Ireland in June 2007. 
	-The fact that was initially oversubscribed further validates the view that there existed astrong, liquid secondary market to which investors could have sold their respective assets. 
	Artifact
	Artifact

	-On 29 June 2007, it would have been reasonable for an investor to expect the realisation of their initial investment’s value within seven years.” 
	Cross examination 
	76. 
	76. 
	76. 
	Under cross-examination by the Appellant, it was put to the Expert that the only information relating to the performance of property funds which was available to a lay investorinIrelandatthetimeoftheinvestmentwas thatwhichwas publishedintheIrish Independent on a bi-weekly basis. This information, it was put to the Expert, was restrictedtotwopropertyfundswhichrelatedtoEuropeanfunds. 

	77. 
	77. 
	TheExpertagreedthatthis was informationwhichhadbeenpublishedinonenewspaper, the Irish Independent, at the time. However, he disagreed with the Appellant’s overall assertion, stating that in carrying out his research for his Report, he had been able to accessopensourceinformationrelatingto300suchEuropeanfundswithsevenofthose having explicit Eastern European exposure. He stated that such information was available on aweekly basis intheFinancial Times which wasavailable inIrelandat that time. 

	78. 
	78. 
	Whenaskedby theCommissionerwhatpercentageofthetwoproperty funds whichwere reported in the Irish Independent was invested in the property market, the Appellantacceptedthathedidnotknow. 
	Artifact


	79. 
	79. 
	The Expert stated that he would expect that an investor in the Fund would have carried 


	out research relating to the investment prior to making the investment. In addition, he statedthathewould expect that this research would not berestrictedtoone newspaper source. He stated that, at the time of the investment in the Fund, he would not have 
	expected that information relating to the commercial property market would have 
	Artifact

	been contained in Irish newspapers. In addition, he stated that when investing a significantamountofmoney,hewouldexpectthatinvestors wouldhaveexercisedahigh levelofduediligencepriortomakingtheinvestment. 
	80. The Appellant also put an article dated 7 June 2007 which was published in the Irish Independent to the Expert entitled “ISEQ sheds €6bn in two-day slump” and asked the Expertwhetherheacceptedthis articleasaccurate. TheExpertstatedthathedidaccept theinformationcontainedinthearticlebutnotedthatitrelatedtotheIrishStock Exchange and in particular related to the US sub-prime market. The Expert stated the article reportedaone-dayslump. Healsostatedthat,atthedateoftheoralhearing,therehad beenthreeone-dayslump
	81. TheExpertalsopointedtheCommissionertoanarticlepublishedon13June2007inthe IrishIndependentwhichtheAppellanthadsubmittedinsupportofhis claimandwhichis entitled “Irish to put €12bn into commercial property”. The Expert stated that this article was anexampleofthedynamism ofmarkets, pointingoutthat it was publishedsix days afterthearticlewhichhadnotedaslumpintheIrishstock market. 
	82. 
	82. 
	82. 
	A number of articles were put to the Expert by the Appellant which fell outside of the timeframe of the investment and which would not have been available to an investor in theFundpriortomakingtheinvestments. Inaddition,articles relatingtofunds whichdid notrelatetoCentralEuropeancommercialpropertywereputtotheExpert. 

	83. 
	83. 
	TheAppellantputittotheExpertthattheFundhadnot,infact,beenoversubscribed. It was puttotheExpertthattherehad beenadelay in the closing datefor investing inthe Fund of 23 days and that the Fund had reached its original investment target of €200m by delayingitsclosingdate. 


	84. The Expert disagreed with this assertion, pointing to the article of 2007whichhehadincludedinhis reportandwhichstatedthat: 
	“ 
	Artifact

	” 
	85. 
	85. 
	85. 
	It was put to the Expert that, in an Information Memorandum dated 25 May 2007, the originalproposedclosingdatefortheFundwas 6July 2007but that it hadclosedon30 July 2007. It was further put to the Expert that in the Information Memorandum the maximumfundsizewasidentified asbeing“€150 million / €200 million”. Itwasalsoput totheExpertthat,as theFundhadraised€200m,itis notpossibletostatethattheFund was oversubscribed. 

	86. 
	86. 
	In response, the Expert stated that the Information Memorandum provided for the possibility of an extension of the closing date for the fund. He also stated that the fact thattheFundhadreacheditsmaximumsizeof€200mmeantthatnotoneadditionalEuro of investment could be made in the Fund by anyone seeking to do so. This, he stated, meantthattheFundwasoversubscribed. 

	87. 
	87. 
	It was put to the Expert that, even if aperson selling their investment in the Fund could have realised the Net Asset Value (from here on referred to as the “NAV”) of their investment, selling fees or commissions would have been incurred which would have meantthatthesellercouldneverrealisetheNAV. Inresponse,theExpertsurmisedthat thefees incurredby asellerwouldbeopentonegotiation. 

	88. 
	88. 
	Itwas puttothe Expertthatthefollowing clauses in theInformationMemorandum of 25 May 2007 meant that aperson investing in the Fund could not divest themselves of the investmentforatleastsevenyears: 


	89. Atpage10oftheInformationMemorandumdated25May 2007“Term”is statedas: 
	“Investors should not expect to realise their investment for at least 7 years. 
	The Company has a life of seven years subject to a one year extension at the discretion of the Company in order to ensure an orderly winding up of investments.” 
	90. Atsection12.3oftheInformationMemorandumdated25May2007itstates: 
	“Based on current Irish tax law and practice the Participating Shares in the Company should not be considered amaterial interest in an offshore fund on the 
	basis that the shareholders in the Company should not be considered to have a reasonable expectation to realise their investment at or close to net asset value within seven years of making the investment. This is due to the expected seven to eight year life of the investment and the requirement to obtain the approval of the Directors for any transfers of shares. As a result the investment in the Company should fall within the capital gains tax (“CGT”) regime for Irish tax resident investors (other than thos
	91. Atsection13.6oftheInformationMemorandumdated25May2007itstates: 
	“The Investors’ interests in ParticipatingShares may not be transferred. There is currently no public market in the ParticipatingShares, andit is highly unlikely that one will develop. Investors should not expect to realise their investment for at least 8years.” 
	92. TheExpertdidnotagreewiththeAppellant’scontentionstatingthat: 
	92.1. At the time of the publication of this Information Memorandum the Fund did not exist,therewasatthattimenoprimarymarketandthereforenosecondarymarket relatingtotheFundcouldhaveexisted. 
	92.2. HewouldexpectthatapersoninvestinginthisFundwouldhavecarriedoutdue diligenceontheFund. 
	92.3. The Information Memorandum did not contain a prohibition on the sale of their investment. 


	Submissions Appellant 
	Submissions Appellant 
	93. Insummary,theAppellantsubmittedthat: 

	93.1.  He did not hold a material interest in the Fund;  
	93.1.  He did not hold a material interest in the Fund;  
	93.2. Theprospectus,thatistosaytheInformationMemorandum,producedinadvance of the creation of the Fund, along with letters of tax advice issued, would lead a rational investor to believe that there was no ability for investors to offload their sharesintheFund. 
	93.3.  The Information Memorandum contained a prohibition on the transfer of shares.  
	93.3.  The Information Memorandum contained a prohibition on the transfer of shares.  
	93.4.  No secondary market in the Fund could have existed as:  
	93.4.  No secondary market in the Fund could have existed as:  
	93.4.1.  Had it been possible for a holder of shares in the Fund to sell them, the  
	93.4.1.  Had it been possible for a holder of shares in the Fund to sell them, the  
	person purchasing them would have been liable to income tax on any gains whichmayhavearisenwithouttheabilitytooffsetany costs orlosses against such income tax. This would have resulted in aseller of shares in the Fund beingunabletorealisetheNAVoftheshares. 
	93.4.2. A purchaser of shares in the fund would also have been acquiring a longtermloanliability. 
	93.4.3. The fund was not oversubscribed and this was evidenced by the fact that the closing date for the Fund was extended from 8July 2007 to 31 July 2007. 
	Respondent 
	94. Thematerialarguments madebytheRespondentmay besummarisedasfollows: 
	94.1. TheRespondentsubmittedthattheinterestwhichtheAppellantheldintheFund was a material interest in an offshore fund pursuant to the provisions of section 743oftheTCA1997. 
	94.2. The Respondent submitted the payments made to the Appellant by the Fund during2017and2019byway ofliquidationdistributions areconsiderationforthe Appellant’s disposalofamaterialinterestinanoffshorefund. 
	94.3. In accordancewithsection 745 oftheTCA 1997,gains arising from the disposal of a material interest in an offshore fund are chargeable to income tax under Schedule D, Case IV, and as this is income determined in accordance with Chapter2ofPart27oftheTCA1997,USCandPRSIapply. 
	94.4. It is therefore the Respondent’s position that as the Fund was an offshore fund located in , and as the terms of the Appellant’s investment make it a materialinterestinsuchanoffshorefund,thepaymentsreceivedby theAppellant from the fund by way of liquidation distributions fall to be treated as offshore incomegainshavingregardtotheprovisions ofsections 743and745oftheTCA 1997. 
	Artifact

	UncontestedMaterial Facts 
	95. The following material facts are not at issue in the within appeal and the Commissioner acceptsthefollowingas materialfacts: 
	95.1. TheAppellantis ataxpayerwho,in2007,madeaninvestmentintheFund. 
	95.1. TheAppellantis ataxpayerwho,in2007,madeaninvestmentintheFund. 
	95.2. TheFundwas incorporatedin on30April2007andwas nottax resident in Ireland. The Fund was promoted by the Bank and was incorporated for the purpose of raising funds for investment, in the main, in investment properties. 
	Artifact
	Artifact

	95.3. The Appellant's investment in the Fund took the form of a Capital Commitment Agreement which he entered into for a total amount of €102,500. The Commissioner has not been furnished with a copy of the Capital Commitment Agreemententeredintoby theAppellant. 
	95.4. As aresult of theCapital Commitment Agreement entered into by the Appellant, he invested in and was issued 25 Participating Shares at a value of €1,000 per share, representing a value of €25,000. The Commissioner has not been furnished with documentary evidence of the share certificates issued to the Appellantas aresultofenteringintotheCapitalCommitmentAgreement. 
	95.5. In addition, as part of the Capital Commitment Agreement entered into by the Appellant, he advanced a total of €77,500 to the Fund in the form of an interest free, non-recourse, subordinated loan on foot of which Loan Notes were issued. The Loan Notes were fully repaid to the Appellant. The Commissioner has not been furnished with documentary evidence in relation to the Loan Notes issued totheAppellant. 
	95.6. The Fund was wound up voluntarily by resolution on 31 July 2015 with the Liquidatorbeingappointedas Liquidator. 
	95.7. In 2017 the Appellant received distributions totalling €85,815 in respect of liquidationdistribution. 
	95.8.  In addition, in 2019 the Appellant received distributions totalling €4,720 in respect  of the liquidation distribution.  
	95.8.  In addition, in 2019 the Appellant received distributions totalling €4,720 in respect  of the liquidation distribution.  
	95.9. On10December2022,theRespondentissuedaNoticeofAmendedAssessment to income tax for the tax year 2017 which included the net proceeds of the liquidation distributions received by the Appellant in 2017 as “Schedule D Offshore Income Gain”in the amount of €62,118. The tax payable in theNotice ofAmendedAssessmenttoincometaxfor2017is €. 
	-
	31,680.48

	95.10. On10December2022,theRespondentissuedaNoticeofAmendedAssessment to income tax for the tax year 2019 which included the net proceeds of the 
	liquidation distributions received by the Appellant in 2019 as “Schedule D 
	-

	Offshore Income Gain” in the amount of €3,417. The amount of income tax relatingtothe“Schedule D -Offshore Income . 
	Gain”for2019is€1,742.25







	ContestedMaterial Facts 
	ContestedMaterial Facts 
	96. Thefollowingmaterialfactsareatissueinthewithinappeal: 

	96.1.  Whether a secondary market existed for investments in the Fund in June 2007.  
	96.1.  Whether a secondary market existed for investments in the Fund in June 2007.  
	96.2. Whether, at the time of the acquisition of the Appellant’s interest in the Fund in May/June2007,itcouldhavebeenreasonablyexpectedthatatsometimeduring the period ofthe following 7yearsan investor would be able to realise thevalue oftheinterestwhetherbytransfer,surrenderorinanyothermanner. 
	96.3. Whether the restrictions on the transfer and redemption of the Participating Shares and Loan Notes which required the Fund’s permission for the transfer and/orredemptionofsameamountedtoaneffectiveprohibitiononthetransferof ParticipatingShares. 
	96.4. Whether the NAV of the Fund could have been proportionately realised by an investor ifhe orshe hadthe righttoapproachtheFund tosell their Participating sharesintheFund. 
	97. Theappropriatestartingpointfortheexaminationofmaterialfactsistoconfirmthatinan appeal before the Commissioner, the burden of proof rests on the Appellant, who must prove on the balance of probabilities that an assessment to tax is incorrect. This proposition is now well established by case law; for example in the High Court case of MenollyHomes Ltd vAppealCommissioners and another,[2010]IEHC49(fromhereon referredtoas“Menolly Homes”),atparagraph22,CharletonJ.stated: 
	“The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal Commissioners as to whether the taxpayer has shown that the relevant tax is not payable”. 
	98. Morerecentlythe High Courthas confirmedthe position as set out inMenolly Homes in thedecisionofBarrJ.inThomasMcNamaravTheRevenueCommissioners[2023]IEHC 15(fromhereonreferredtoas“McNamara”),atparagraph46wherehestated: 
	“In relation to the onus ofproof at an appeal hearing before the TAC, case law makes it clearthattheonusofproofrestsonthetaxpayerwho ischallenging theassessment. 
	As noted above, in Menolly Homes Limited v. the Appeal Commissioners and the Revenue Commissioners [2010] IEHC 49, Charleton J. stated at para. 22, that the burden ofproofin the appealprocess, was, as inall taxation appeals, onthe taxpayer. He stated that it was not a plenary civil hearing. It was an inquiry by the Appeal Commissioners as to whether the taxpayer had shown that the relevant tax was not payable. That dictum was adopted with approval by Twomey J. in Byrne v. The Revenue Commissioners. In the c
	-

	“…The burden of proof is on the taxpayer to prove his case, and for good reason. Knowledge of the facts relevant to the assessment, and retention of appropriate documentation to corroborate the taxpayer’s position, are solely matters for the taxpayer. The appellant knew, from the moment he submitted his return, that it couldbe challengedbyRevenue andhe wouldhave to justify his position...”” 
	99. This hasmostrecentlybeen confirmedbytheCourtofAppealbyMcDonald J.inJSS & OrsvATax AppealCommissioner andtheCriminalAssets Bureau[2025]IECA96when hestatedatparagraph34that: 
	“Both s. 949AK(1) of the 1997 Act and s. 50(6) of the 1970 Statute proceed on the basis that the assessment will stand unless it is established that the assessment is wrong.Asoutlined above,thereisalonglineofcase law onbothsidesofthe IrishSea which has taken the consistent view that, under the provisions of these sections (and their respective predecessor provisions), the taxpayer bears the burden of demonstrating that atax assessment is wrong...”. 
	100.TheCommissioneralsonotesthedecisionoftheSupremeCourtinDonegal Investment Group Plc v Danbywiske and Others [2017]IESC14whereinClarkeJ.(ashewasthen) statedatparagraph9.1inrelationtoexperttestimony: 
	“For the reasons set out in this judgment I am satisfied that it is open to a trial judge to adopt a methodology or approach which differs from each of the approaches advocated in the expert testimony tendered by the parties. However, where a trial judge is persuaded to adopt a different approach, it is necessary for the judge to structure the judgment in such a way that either expressly explains why the approach adoptedisconsideredtobe appropriate notwithstanding the expert evidence tendered or that, at a 
	: 
	Whether asecondary market existedfor investments in the Fund in June 2007

	101.The Commissioner heard evidence from the Expert that, in his opinion, a secondary market existed for investment in the Fund in June 2007. The basis for the Expert’s opinionis that: 
	101.1. theFundwas oversubscribed; 101.2. therewasnoevidenceofescalatinginternationalliquidity risksinJune2007;and 
	101.3. theFunddocumentationmadedirectreferencetotheexpectedprocesstofollow whentransferringownership. 
	102.It was put to the Expert under cross examination that the basis for his opinion that the 
	WhethertheFundwas oversubscribed: 

	Artifact
	form the opinion that the Fund was oversubscribed, however the Commissioner notes thattheExpertdidnotdirectly refertoanyotherspecific articles orsourcesofinformation insupportofthis elementofhis opinion. 
	103.The Expert stated that the article had led him to form an opinion that the Fund was oversubscribed, based on the fact that the Fund had raised €200m in circumstances whereithadoriginally beenintendedtoraisebetween€100mand€150m. It wasputto the Expert that he could not be certain that the raising of an additional €50m to €100m meantthatthefundwas oversubscribed. 
	104.TheCommissionernotesthattheAppellantinhis submissions gaveexamples as towhy a third party might be reluctant to purchase an investor’s interest in the Fund, however noevidencewasadducedtosupportthis submission. 
	105.In addition, the Appellant did not adduce any evidence as to whether the Fund was oversubscribed. 
	106.The Commissioner has considered the article published in the on 
	2007whichstates: 
	“ 
	.” 
	107.The Commissioner does not accept the Appellant’s submission that the fact that the InformationMemorandumidentifiedthemaximumfundsizeasbeing“€150 million /€200 million” and the fact that the fund ultimately raised €200 million as being indicative that theFundwasnotoversubscribed. TheCommissioneracceptstheExpert’sopinionthat, astheFundhadreacheditsmaximumlimit,itwasnotpossibleforanyfurtherinvestments tobemadeintheFundand,therefore,theFundwasoversubscribed. 
	108.TheCommissionernotesthatitwasopentotheAppellanttocallevidencefromtheBank orfromtheDirectorsoftheFundinrelationtothismaterialfactbutthathedidnotdoso. 
	109.As a result, the Commissioner accepts that at the date of closing, the Fund was oversubscribed. 
	WhethertherewasevidenceofescalatinginternationalliquidityrisksinJune2007: 
	WhethertherewasevidenceofescalatinginternationalliquidityrisksinJune2007: 

	110.The Appellant contested the Expert’s evidence that that there was no evidence of escalating international liquidity risks in June 2007 pointing to an article dated 7 June 2007 which was published in the Irish Independent to the Expert entitled “ISEQ sheds €6bn in two-day slump” and asked the Expert whether he accepted this article as accurate. 
	111.TheExpertstatedthathedidaccepttheinformationcontainedinthearticlebutnotedthat itrelatedtotheIrishStockExchangeand,inparticular,thatitrelatedtotheUSsub-prime market. The Expertstated thearticle reportedaone-day slump. He alsostatedthat,at 
	the date of the oral hearing, there had been three one-day slumps in the previous three 
	months,albeitwiththosebeingsmallerthantheonereportedon7June2007. 
	112.The Expert further stated that he had dealt with the question of escalating liquidity risks inJune2007inhisReportthedetailsofwhicharesetoutearlierinthisDetermination. 
	113.TheExpertalsopointedtheCommissionertoanarticlepublishedon13June2007inthe IrishIndependentwhichtheAppellanthadsubmittedinsupportofhisclaimandwhichis entitled “Irish to put €12bn into commercial property”. The Expert stated that this article wasanexampleofthedynamismofmarkets,pointingoutthatitwaspublishedsixdays afterthearticlewhichhadnotedaslumpintheIrishstockmarket. 
	114.Having considered the documentation received, the evidence adduced and the submissions made, the Commissioner prefers the evidence and in particular the extensive research contained in the Expert’s Report, which outlines that there was no evidenceofescalatinginternationalliquidityrisksinJune2007. 
	: 
	WhethertheFunddocumentationmadedirectreferencetotheexpectedprocesstofollow whentransferringownership

	115.Itis not contested bytheParties thattheFunddocumentation,that istosay theArticles ofAssociation,madedirectreferencetotheexpectedprocesstofollowwhentransferring ownershipofParticipatingSharesorLoanNotesintheFund. 
	116.The Commissioner notes that both of the the Information Memoranda published containedastatementonthefirstpageofthedocumentasfollows: 
	“The information contained in this Information Memorandum relates to the Offer of Participating Shares at €1,000 per Participating Share and Loan Notes. The sole purpose of this Information Memorandum is to assist the recipient in deciding whether he/she wishes to proceed with making a Capital commitment to the Company and is not intended to form the basis of any investment decision. 
	ProspectiveinvestorsmustrelyontheirownexaminationoftheCompanyandconsider the risks involvedbefore making aCapitalCommitment to the Company. The capital of the Company will not be quoted on any recognised or designated investment exchange and, accordingly there will not be an established or ready market for them. Capital Commitments to the Company will therefore not be easily realisable and the ability to transfer Shares is restrictedby the Company’s Articles.” 
	117.The Commissioner notesthattheArticles of Association fortheFund aredated 30 April 
	2007. The Articles of Association for the Fund were amended by special resolution on 25 May 2007 and again on 20 May 2008. The Information Memorandum specified that theabilitytotransferParticipatingShareswasrestrictedbytheArticlesofAssociation. 
	118.The Appellant did not adduce any third party or expert evidence which specifically addressedthequestionofwhetherasecondarymarketforParticipatingSharesandLoan NotesintheFundexisted. 
	119.Ontheotherhand,theCommissionernotesthattheExpertgaveevidenceastothedirect reference in the Capital Commitment Agreement and the Articles of Association to the expectedprocesswhentransferringownership. 
	120.As aresult ofthe above, the Commissioner findsas amaterial factthat, on the balance of probabilities, a secondary market for the Participating Shares and Loan Notes in the FunddidexistinJune2007. 
	: 
	Whether at the time of the acquisition of the Appellant’s interest in the Fund in June 2007, it could have been reasonably expected that at some time during the period of the following 7 years an investor would be able to realise the value of the interest in the Fund whether by transfer, surrender or in any other manner

	121.The Appellant argued that, atthe time ofthe Appellant’s investment in theFund in June 2007,itcouldnothavebeenreasonablyexpectedthatatsometimeduringtheperiodof the following 7years an investor would be ableto realise the value ofthe interest in the Fundwhetherbytransfer,surrenderorinanyothermanner. 
	122.In considering this material fact, the Commissioner must first consider the meaning of “reasonably expected”insection743(2)oftheTCA1997. 
	123.In the judgment of the High Court in Perrigo Pharma International Designated Activity Company v McNamara, the Revenue Commissioners, Minister for Finance, Ireland and the AttorneyGeneral [2020]IEHC552(fromhereonreferredtoas“Perrigo”),McDonald 
	J. reviewed the jurisprudence and summarised the fundamental principles of statutory interpretationatparagraph74asfollows: 
	“The principles to be applied in interpreting any statutory provision are well settled. They were describedin some detailbyMcKechnie J. in the Supreme Court in Dunnes Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were reaffirmed recentlyin Bookfinders Ltd v. The Revenue Commissioner [2020]IESC60. 
	Based on the judgment of McKechnie J., the relevant principles can be summarised 
	as follows: 
	(a) 
	(a) 
	(a) 
	If the words of the statutory provision are plain and their meaning is self-evident, then, save for compelling reasons to be found within the Act as a whole, the ordinary, basic and natural meaning of the words should prevail; 

	(b) 
	(b) 
	Nonetheless, even with this approach, the meaning of the words used in thestatutoryprovisionmustbeseenincontext.McKechnieJ.(atpara.63)said that: “… context is critical: both immediate and proximate, certainly within the Act as a whole, but in some circumstances perhaps even further than that”; 


	(c)Where the meaningis not clear but is imprecise or ambiguous, further rules of construction come into play. In such circumstances, a purposive interpretation is permissible; 
	(d)Whateverapproachistaken,eachwordorphraseusedinthestatuteshould be given ameaning as it is presumed that the Oireachtas did not intend to use surplusage or to use words or phrases without meaning. 
	(e)In the case of taxation statutes, if there is ambiguityin astatutoryprovision, the word should be construed strictly so as to prevent a fresh imposition of liability from being created unfairlyby the use of oblique or slacklanguage; 
	(f) 
	(f) 
	(f) 
	Nonetheless, even in the case of a taxation statute, if a literal interpretation oftheprovisionwouldleadtoanabsurdity(inthesenseoffailingtoreflectwhat otherwise is the true intention of the legislature apparent from the Act as a whole) then a literalinterpretation will be rejected. 

	(g) 
	(g) 
	Although the issue did not arise in Dunnes Stores v. The Revenue Commissioners, there is one further principle which must be borne in mind in thecontextoftaxationstatute.Thatrelatestoprovisionswhichprovideforrelief or exemption from taxation. This was addressed by the Supreme Court in Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said at p. 766: 


	“Now the exemption from tax, with which we are immediately concerned, is governed by the same considerations. If it is clear that a taxisimposedbytheActunderconsideration,thenexemptionfromthat taxmustbegivenexpresslyandinclearandunambiguousterms,within theletterofthestatuteasinterpretedwiththeassistanceoftheordinary 
	“Now the exemption from tax, with which we are immediately concerned, is governed by the same considerations. If it is clear that a taxisimposedbytheActunderconsideration,thenexemptionfromthat taxmustbegivenexpresslyandinclearandunambiguousterms,within theletterofthestatuteasinterpretedwiththeassistanceoftheordinary 
	canons for the interpretation of statutes. This arises from the nature of the subject-matter under consideration and is complementary to what I have already said in its regard. The Court is not, by greater indulgence in delimiting the area of exemptions, to enlarge their operation beyond whatthestatute,clearlyandwithoutdoubtandinexpressterms,except for some good reason from the burden of a tax thereby imposed generally on that description of subject-matter. As the imposition of, so the exemption from, the t

	124.TheseprincipleshavebeenconfirmedinthemorerecentdecisionoftheSupremeCourt inHeather HillManagement CompanyCLG&McGoldrick vAn BordPleanála, Burkeway Homes Limited and the Attorney General [2022] IESC 43 (from here on referred to as “Heather Hill”). 
	125.The Commissioner notes that the word “reasonably” is defined in the Oxford English Dictionaryasmeaning“fairly or pretty well; sufficiently, suitably; moderately, fairly”. The Commissioner further notes that the word “reasonably” is defined in the Cambridge Dictionaryasmeaning“using good judgment”. 
	126.The Commissioner notes that the word “expected” is defined in the Oxford English Dictionary as meaning “to regard as probable or imminent; to envisage; to anticipate”. The Commissioner further notes that the word “expected” is defined in the Cambridge Dictionaryasmeaning“believed to be going to happen or arrive”. 
	127.Having regard to the principles of statutory interpretation affirmed by McDonald J. in Perrigo andconfirmedinthemorerecentdecisionoftheSupremeCourtinHeather Hill, the Commissioner finds that the ordinary, basic and natural meaning of the words “reasonablyexpected”insection743(2)oftheTCA1997is: 
	somethingwhichisregarded asprobable,orcouldhavebeenenvisaged,whengoodjudgmentisused. 

	128.ThequestionwhichtheCommissionermustthereforeconsideriswhether,inJune2007, using goodjudgment,itwas probable,orcould have beenenvisaged,that atsometime duringthe7yearsfollowingtheinvestment,apersoninvestingintheFundwouldbeable to realise the value of the interest in the Fund whether by transfer, surrender or in any othermanner. 
	129.NoexpertevidencewasadducedonbehalfoftheAppellant. 
	130.TheCommissionerheardevidencefromtheExperttotheeffectthat: 
	130.1.  In the  period  between 30 April  2007  and 30  June 2007, the
	130.1.  In the  period  between 30 April  2007  and 30  June 2007, the
	  
	 economy and  property markets were performing very well;  130.2.  In the period between 30 April 2007 and 30 June 2007, media in Ireland were not  widely reporting on an economic and/or property market downturn or crash;  130.3.  In  the  period  between  30  April  2007  and  30  June  2007  there  were  no  negative  United States or European financial signals available when observing the VIX and  VSTOXX indices, the so called “fear  gauges” of the United States and European  financial markets.  131. The
	Sect
	P
	P

	     -4.5.1 Office Market 4.5.2  Retail M arket  4.6    4.6.1  Office  Market   4.6.2  Retail M arket   4.6.3  Warehouse  Market   4.7   Market   -4.7.1  Office  Market   -4.7.2  Retail M arket  4.7.3  Industrial M arket  4.8  
	     -4.5.1 Office Market 4.5.2  Retail M arket  4.6    4.6.1  Office  Market   4.6.2  Retail M arket   4.6.3  Warehouse  Market   4.7   Market   -4.7.1  Office  Market   -4.7.2  Retail M arket  4.7.3  Industrial M arket  4.8  
	 
	Market    4.8.1  Office  Market   4.8.2  Retail M arket”   134. Having  considered  the  market  information  available  in  June  2007,  the  Information  Memorandum and the Expert’s Report, the Commissioner finds as a material fact, on the  balance of probabilities, that in June 2007, using good judgment, it was probable, or could  have  been  envisaged,  that  at  some  time  during  the  7  years  following  the  investment,  a  person investing in the Fund would be able to realise the value of the inte
	   
	economy  and  in  particular  the  growth  of the
	  
	-property market  -would  continue as it had been  growing  in the years prior to the investment.   This was set out in the Information Memorandum and was also set out by the Expert.  135.2.  -
	 
	national  rental  price  performance  had  increased  by approximately 20%  during the period 2005 to 2007.  135.3.  The
	   p
	roperty  price-to-income  index value  had  increase  from  100  in  early  2006 to 180 mid-way through 2007.  135.4.  No  negative  United  States or  European  financial  market  signals  were  evident  when observing the VIX and VSTOXX indices in May / June 2007.  
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	135.5. Therewasnoevidenceofanelevationintheuseofnegativelanguagerelatingto 
	135.5. Therewasnoevidenceofanelevationintheuseofnegativelanguagerelatingto 
	135.5. Therewasnoevidenceofanelevationintheuseofnegativelanguagerelatingto 
	the economygenerallyortothepropertymarketspecifically in theIrishmedia in theperiodendinginJune2007. 
	135.6. Noevidencecontestingorcontradictingtheeconomicanalysiscarriedoutbythe Expert has been adduced to the Commissioner. The Commissioner found the Expert’sevidencetobecredibleandwellresearched. 
	136.The Commissioner, therefore, finds as a material fact that in June 2007, it could have beenreasonablyexpectedthatatsometimeduringtheperiodofthefollowing7yearsan investorwouldbeabletorealisethevalueoftheinterestintheFundwhetherbytransfer, surrenderorinanyothermanner. 
	: 
	The restrictions on the transfer and redemption of the Participating Shares and Loan Notes which required theFund’s permission forthetransfer and/orredemption ofsame amountedto an effective prohibition on the transfer of Participating Shares

	137.The Appellant has submittedthattherewererestrictions onthetransferand redemption of the Participating Shares and Loan Notes in the Fund which required the Fund’s permission for the transfer and/or redemption of same such that these restrictions amountedtoaneffectiveprohibitiononthetransferoftheParticipatingShares. 
	138.ItisnotdisputedbetweenthePartiesthattheArticlesofAssociationcontainedrestrictions on the transfer and redemption of Participating Shares in the Fund. What the Commissioner must consider is whether the restrictions on the transfer and redemption ofParticipatingSharesintheFundamountedtoaneffectiveprohibitiononthetransferof theParticipatingShares. 
	139.Article 6 of the Articles of Association as amended on 25 May 2007 is entitled “The Shares”andprovidesthat: 
	“6.1 Participating Shares shall: … 
	6.1.5 be transferable in accordance with Article 17; ...” 
	140.Article8oftheArticlesofAssociationasamendedon25May2007isentitled“Issue and Redemption of Shares”andprovidesasfollows: 
	“… 
	8.13 The Directors shallhave the power (but shall not be under anyduty) to impose 
	such restrictions as they may think necessary for the purpose of ensuring that nosharesorLoanNotesoftheCompanyareacquiredorheldbyortransferred to any person in breach of the law or requirements of any country or governmental or regulatory authority or in circumstances which in the opinion of the Directors might result in the Companyincurring anyliability to taxation or suffering any other pecuniary or other disadvantage which the Company might not otherwise have incurred or which may cause the Company to be
	8.14 Subject to the provision of the Laws the redemption of Participating Shares shallbe atthe sole discretion ofthe Directors andredemptionsshallbe atsuch times and shall be effected in such manner as the Directors shall from time to time determine. 
	…” 
	141.Article17oftheArticlesofAssociationasamendedon25May2007isentitled“Transfer and Transmission of Shares”andprovidesasfollows: 
	“17.1 All transfers of shares andLoan Notesshallbe effectedby transfer in writingin any usual or common form in use in the or in any form approved by the Directors but need not be under seal, and every form of transfer shall state the full name and address of the transferor and transferee and be signed by our on behalf of the transferor. The transferor shall be deemed to remain the holder of the share until the name of the transferee is enteredin the Register in respect thereof. 
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	17.2 The Directors may, in their absolute discretion and without assigning any reason therefor,decline to registeranytransfer ofParticipatingShares or Loan Notes including, without limitation:
	-

	17.2.1 if the transfer would result in the transferor or the transferee being the holderoflessthantheminimumnumberofParticipatingsharesorLoan Notes or minimum amount in value of a holding ofParticipating Shares or Loan Notes specifiedby the Directors pursuant to Article 9; 
	17.2.2 if it appears to the Directors that the transferee is not qualified to hold shares or Loan Notes in the Company or that the registration of the transfereeasaMemberwill or mayresultinthe Companyincurringany 
	17.2.2 if it appears to the Directors that the transferee is not qualified to hold shares or Loan Notes in the Company or that the registration of the transfereeasaMemberwill or mayresultinthe Companyincurringany 
	liability to taxation or suffering any pecuniary or other disadvantage which the Company might not otherwise have incurred or suffered or which may cause the Company to be classified as an “investment company” under the United States Investment Company Act of1940; 

	17.2.3 if the transferee fails or refuses to furnish the Directors with such information or declarations as they may require. 
	17.3 The Directors shalldecline to recognise any transfer of shares unless:
	-

	17.3.1 the instrument of transfer is deposited at the Office or such other place as the Directors may reasonably require, accompanied by such evidence as the Directors may reasonably require to show the right of the transferor to make the transfer; and 
	17.3.2 the instrument of transfer relates to shares of one class only. 
	17.4 If the Directors decline to register atransfer of any share they shall, within one month after the date on which the transfer was lodged with the Company send to the transferee notice of the refusal. 
	17.5 The registration of transfers may be suspended at such times and for such periods as the Directors may from time to time determine, PROVIDED ALWAYS that such registration of transfers shall not be suspended for more than 30days in anyyear. 
	17.6 The Directors may, by notice to a Member, at any time request a Member to furnish a declaration, in a form satisfactory to the Directors, as to his place of residence, citizenship or domicile and any such information as may be reasonably required by the Directors to satisfy themselves that such person is qualified to hold shares in the Company. 
	17.7 All instruments of transfer which shall be registered shall be retained by the Company, but any instrument of transfer which the Directors may decline to registershall(exceptin any caseoffraud)bereturned tothepersondepositing the same. 
	17.8 Incaseofthedeathofamember,thesurvivorsorsurvivorwherethedeceased was a joint holder, and the executors or administrators of the deceased where he was asole or only survivingholder, shallbe the onlypersons recognisedby the company as having title to his interest in the shares, but nothing in this 
	17.8 Incaseofthedeathofamember,thesurvivorsorsurvivorwherethedeceased was a joint holder, and the executors or administrators of the deceased where he was asole or only survivingholder, shallbe the onlypersons recognisedby the company as having title to his interest in the shares, but nothing in this 
	Article shall release the estate of the deceased holder whether sole or joint from anyliability in respect of anyshare solely or jointly held by him. 

	17.9 Any Guardian of an infant Member and any Guardian or other legal representative of a Member under a legal disability and any person entitled to a share in consequence of the death or insolvency of a Member shall, upon producingsuchevidenceofhis titleas theDirectors mayrequire, havetheright either to be registered himself as the holder of the share or to make such a transferthereofas theinfant,deceasedorinsolvent Membercouldhavemade. 
	17.10 A person becoming entitled to a share in consequence of the insolvency of a membershallhavetherighttoreceiveandmaygiveadischargeforallmoneys payable or other advantages due on or in respect of the share, but he shall not be entitledtoreceivenotice of ortoattendorvoteat meetings of theCompany, nor save as aforesaid, toany of therights or privileges of aMember unlessand until he shall be registered as a Member in respect of the share PROVIDED ALWAYS that the Directors may at any given time give notice r
	142.TheCommissionerhasalsoconsideredthecontentsoftheInformationMemorandumas itrelates totransfers ofParticipatingShares andLoanNotes. 
	143.At Part 2 of the Information Memorandum it states that “Investors should not expect to realise their investment for at least 7 years. The Company has a life of seven years subject to a one year extension at the discretion of the Company in order to ensure an orderly winding up of the investments.” 
	144.Section 3.7 of the Information Memorandum is entitled “Rights attaching to the Participating Shares” and section 3.7.3 of the Memorandum entitled “Redemption” provides that “The Participating Shares do not carry a right to redemption by Shareholders. Redemption ofParticipatingShares andtherepaymentofLoan Notesare at the absolute discretion of the Directors.” 
	145.Section8.3.8oftheMemorandumis entitled“Form and transfer of shares”andprovides that: 
	“Subject to the laws of , the Board may issue shares, and Loan Notes as 
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	certificated or uncertificated shares in its absolute discretion. 
	Subject to any restrictions on transfers describedbelow: 
	8.3.8.1AnyShareholder may transfer all or any ofhis certificated shares by an instrument of transfer in any usual form, or in any other form which the Boardmayapprove,signedbyoronbehalfofthetransferorand,unless the share is fully paid, by or on behalf of the transferee. 
	The Directors may, subject to the Articles, refuse to register a transfer of shares unless: it is delivered for registration to the registered office of the Company or such other place as the Board may decide, accompanied by such evidence as the Board may reasonably require. 
	The Director’s [sic] may also refuse in their absolute discretion and without providing any reason therefore, to register a transfer, including without limitation if the transfer would result in the transferor or the transferee being the holder of less than the minimum number of Participating Shares or Loan Notes or minimum amount in value of a holdingofParticipatingSharesorLoanNotesspecifiedbytheDirectors from time to time or if it appears to the Directors that the transferee is notqualifiedtoholdParticipa
	146.It is not disputed by the Parties, and the Commissioner notes, that Article 8.14 of the Fund’s Articles ofAssociation providesthattheredemption of Participating Shares shall be at the sole discretion of the Directors of the Fund and that redemptions shall be at suchtimesandshallbeeffectedinsuchmannerastheDirectorsshallfromtimetotime determine. Therefore, the Commissioner finds that there was arestriction on investors’ abilitytocallforaredemptionoftheirinvestmentintheFund. 
	147.The Commissioner also notes that Article 17 of the Fund’s Articles of Association is entitled “Transfer and Transmission of Shares”and sets out the process which must be followedwhentransferringsharesintheFund. 
	148.The Commissioner notes that the Appellant did not adduce any evidence in support of 
	hisclaimthattheFunddocumentationcontainedrestrictionsonthetransferoffundssuch thatthoserestrictionsamountedtoaneffectiveprohibitiononthetransferofParticipating Shares. TheCommissionernotesthatitwasopentotheAppellanttocallevidencefrom the Bank or from the Directors of the Fund or from other investors in relation to this materialfactbutthathedidnotdoso. 
	149.TheCommissioner,havingconsideredtheevidenceadduced,thesubmissionsreceived, andthedocumentationsubmitted,notesthatArticle17oftheArticlesofAssociationsets outtheprocesswhichmustbefollowedwhentransferringParticipatingSharesandLoan Notes in the Fund. The Commissioner considers that the transfer process contained in Article 17 does not establish that an effective prohibition on the transfer of Participating SharesandLoanNotesexisted. Thisisonthebasisthat: 
	149.1. Article17doesnotstatethatthetransferofParticipatingSharesisprohibited; 
	149.2. Article 17 states the format and mechanism for the making and registration of transfers; 
	149.3. Article17.2setsoutthattheDirectorsmay,intheirabsolutediscretionandwithout assigning any reason therefor, decline to register any transfer of Participating SharesorLoanNotesincluding,withoutlimitation:
	-

	“17.2.1if the transfer would result in the transferor or the transferee being the holder of less than the minimum number of Participating shares or Loan Notes or minimum amount in value of a holding of Participating Shares or Loan Notes specified by the Directors pursuant to Article 9; 
	17.2.2 if it appears to the Directors that the transferee is not qualified to hold shares or Loan Notes in the Company or that the registration of the transferee as a Member will or may result in the Company incurring any liability to taxation or suffering any pecuniary or other disadvantage which the Company might not otherwise have incurred or suffered or which may cause the Company to be classified as an “investment company” under the UnitedStates Investment CompanyAct of1940; and 
	17.2.3 if the transferee fails or refuses to furnish the Directors with such information or declarations as they may require.” 
	149.4. No evidence was adduced by the Appellant which tends to establish that the restrictions contained in the Fund Documentationon the transfer of Participating 
	Shares and Loan Notes amounted to an effective prohibition on the transfer of 
	ParticipatingSharesandLoanNotes. 
	150.The Commissioner therefore finds as amaterial fact that the restrictions on the transfer and redemption of the Participating Shares and Loan Notes which required the Fund’s permission for the transfer and/or redemption of same did not amount to an effective prohibitiononthetransferofParticipatingShares. 
	: 
	The NAV of the Fund could only have been realised by an investor if he or she had the right to approach the Fund and ask it to pay out on his or her Participating Shares at a value proportionate to the NAV of the Fund

	151.Section743(3)oftheTCA1997provides: 
	“Forthepurposes ofsubsection(2), apersonshallbe deemedtobe abletorealisethe value of an interest if the person can realise an amount which is reasonably approximate to that portion which the interest represents (directly or indirectly) of the marketvalueoftheassetsofthecompanyor,asthecasemaybe,oftheassetssubject to the scheme or arrangements.” 
	152.Itwassubmittedthateveniftherewasasecondarymarket,itwouldbeimpossibleforan investorselling Participating Sharestorealiseavalue proportionatetotheNAV onsuch asecondarymarket. The Appellant submittedthat, even ifthere had been asecondary market,incircumstanceswherehecouldnotrealiseavalueproportionatetotheNAVon the secondary market, it follows that his investment in the Fund could not be amaterial interestinanoffshorefundassetoutinsection743oftheTCA1997. 
	153.In considering thismaterial fact,the Commissioner notesthatthe Expertgave evidence under cross examination at the oral hearing that the NAV of a primary market product, suchasapubliclyquotedshare,iseasytoestablishinthatalloftheinformationpertaining totheassetandthemarketwillbebuiltintothesharepricebytheprimarymarket. The Expert stated under cross examination that the calculation of the NAV of construction property,aportfolio ofpropertyorportfolios ofrental incomeismoredifficult. He stated thatinordertoe
	154.The Commissioner notes that Article 11 of the Articles of Association of the Fund is entitled“Determination of Net Asset Value”andprovidesasfollows: 
	“11.1 The Net Asset Value shallbe determinedby the Directors as at the Accounting Date and/or on such other occasions as the Directors may direct from time to 
	time, and shall be determined in accordance with the provisions of this Article. The Gross Asset Value shall also be calculated by adding to the Net Asset Value the amount of anydebt drawn down by the Company. 
	11.2 The assets of the Company shallbe deemed to include:
	-

	11.2.1 all cashin hand, on loan or on deposit, or on-callincluding anyinterest accrued thereon; 
	11.2.2 all bills, demand notes, promissory notes, certificates of deposit and accounts receivable; 
	11.2.3 all bonds, time notes, shares, stock, debentures, debenture stock, subscription rights, warrants, options, futures and all other investments in securities owned or contractedfor by the Company, other than rights and securities issued byit; 
	11.2.4 all stock and cash dividends and cash distributions to be received by the Company and not yet received by it but declared payable to stockholdersofrecordonadateonorbeforetherelevantdetermination of the Net Asset Value; 
	11.2.5 all interest accrued on any interest-bearing securities owned by the Company except to the extent that the same is included or reflected in the principal value of such security; 
	11.2.6 all other Investments of the Company; 
	11.2.7 the preliminary expenses of the Company in so far as the same have not been written off; and 
	11.2.8 all other assets of the Company of every kind and nature including prepaid expenses as valued and defined from time to time by the Directors. 
	11.3 The assets of the Company shallbe valued as follows:
	-

	11.3.1 the value of any collective investment scheme shall be the price as notified to the Directors by the Directors or administrator thereof; 
	11.3.2 the value of any investment which is quoted, listed or normally dealt in onasecuritiesmarketwillnormallybebasedonthemiddlemarketprice (if calculable, being the mean price between the bid and offer prices) for such security last available to the Directors on the calculation date. 
	Where suchinvestment is listed or dealt in on more than one securities 
	market, the Directors may select any one of such markets for the foregoing purposes, which shall be the market which, in the opinion of theDirectors,constitutesthemainmarketinrelationtosuchinvestment or the market, which in relation to such investment, the Directors in its absolute discretion considers most accurately reflects the true value of such investment. Notwithstanding the generality of the foregoing, the Directors may adjust thevalue of any suchinvestment if, having regard to currency exchange cost
	11.3.3 the valueofanyinvestment whichisnotlistedordealt in onasecurities market or which is normally listed or dealt in on amarket but in respect of which no price is currently available will be the market value of such investment; 
	11.3.4 the value of any cash in hand or on deposit, prepaid expenses, cash dividends and interest declared or accrued as aforesaid and not yet received shall be deemed to be the face value thereof unless, in any case, the Directors is of the opinion that the same is unlikely to be paid or receivedin full, in which case thevalue thereofwillbe arrived at after making such adjustmentas the Directors considers appropriate in such case to reflect the true value thereof; 
	11.3.5 the value of any demand notes, promissory notes and accounts receivable will be deemed to be the face value or full amount thereof after making such adjustment as the Directors considers appropriate to reflect the true current value thereof; 
	11.3.6 certificates ofdeposit, Treasurybills, bank acceptances, trade bills and other negotiable instruments shall each be marked to market as at the calculation date; 
	11.3.7 if extraordinarycircumstances renderavaluation pursuanttothe above principles impracticable or inadequate, the Directors will determine whetheralternativemethodologiesshouldbeadoptedand,ifso,decide what these alternative methodologies should be. The relevant assets would then be valued accordingly. Notices of the Net Asset Value sent 
	to the Members will describe any such alternative methodology used 
	which is material in the circumstances; 
	11.3.8 ifin any case aparticular value is not ascertainable in accordance with theaboveprinciplesoriftheDirectorsconsiderthatsomeothermethod ofvaluationbetterreflectsthefairvalueoftherelevantinvestment,then in such circumstances the method of valuation of the relevant investment will be such as the Directors, in its absolute discretion, determines; and 
	11.3.9 notwithstanding the foregoing, where at the time of any valuation any asset has been realised or contracted to be realised, there will be includedin the assets in place of such asset the net amount receivable by the Company in respect thereof provided that, if such amount is not then known exactly, its value will be the net amount estimated by the Directors to be receivable by the Company provided that if the net amount receivable is not payable until some future time after the time of anyvaluationth
	11.4 The liabilities of the company shallbe deemed to include:
	-

	11.4.1 allbills, notes and accounts payable; 
	11.4.2 alladministrativeexpensespayableand/oraccrued(thelatteronadayto-daybasis); 
	-

	11.4.3 all known liabilities present and future including the amount of any unpaid dividends declared upon the Participating Shares, contractual obligations fortheacquisition ofinvestmentsorother property orforthe payment of money and outstanding payments on any Participating Shares previously redeemed; 
	11.4.4 an appropriate provision for taxes as determined from time to time by the Directors; 
	11.4.5 allotherliabilitiesoftheCompanyofwhatsoeverkindandnatureexcept liabilities represented by shares in the Company and reserves (other than reserves authorised or approvedby the Directors); and 
	11.4.6 such allowance as the directors consider appropriate for contingent liabilities. 
	In determining the amount of such liabilities, the Directors may calculate administrative and other expenses of a regular or recurring nature on an estimatedfigure for yearly or other periods in advance and accrue the same in equal proportions over any suchperiod. 
	11.5 The Net Asset Value shall be calculated by deducting the total of the Company’s liabilities from the gross value of the Company’s assets. 
	11.6 Any valuations made pursuant to this article shallbe binding on allpersons.” 
	155.As previously set out, the burden of proof rests on the Appellant in this appeal. The Appellant hasnotcalledany expert evidenceinsupport ofthismaterialfact and hasnot submittedany documentary evidenceinsupportofthis claim. Pursuanttotheprovisions ofArticle11oftheArticles ofAssociationoftheFund,theNAVoftheFundwas required to be determined by the Directors of the Fund on the Accounting Date, that being 31 December annually commencing on 31 December 2007. There is no reference in the Articles of Associatio
	156.Itwas opentotheAppellanttocallevidencefromtheDirectorsoftheFundinrelationto this materialfactbuthedidnotdoso. 
	157.As aresultoftheforegoing,theCommissionerfinds asamaterialfactthataninvestorin the Fund would have been able to establish whether he or she could realise an amount which was reasonably approximate to that portion which his or her interest represented (directly or indirectly) of the market value of the assets of the Fund on the secondary market by way of the acquiring the NAV which the Fund determined on an annual basis pursuanttotheprovisions ofArticle11oftheFund’s Articles ofAssociation. 
	Findings ofMaterialFacts: 
	158.For the avoidance of doubt, the Commissioner makes the following findings of material factsinthis appeal: 
	158.1. TheAppellantis ataxpayerwho,in2007,madeaninvestmentintheFund. 
	158.2. TheFundwas incorporatedin on30April2007andwas nottax resident 
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	in Ireland. The Fund was promoted by the Bank and was incorporated for the 
	purpose of raising funds for investment, in the main, in investment 
	Artifact

	properties. 
	158.3. The Appellant's investment in the Fund took the form of a Capital Commitment 
	Agreement which he entered into for a total amount of €102,500. The Commissioner has not been furnished with a copy of the Capital Commitment AgreemententeredintobytheAppellant. 
	158.4. As aresult of theCapital Commitment Agreement entered into bythe Appellant, he invested in and was issued 25 Participating Shares at a value of €1,000 per share, representing a value of €25,000. The Commissioner has not been furnished with documentary evidence of the share certificates issued to the AppellantasaresultofenteringintotheCapitalCommitmentAgreement. 
	158.5. In addition, as part of the Capital Commitment Agreement entered into by the Appellant, he advanced a total of €77,500 to the Fund in the form of an interest free, non-recourse, subordinated loan on foot of which Loan Notes were issued. The Loan Notes were fully repaid to the Appellant. The Commissioner has not been furnished with documentary evidence in relation to the Loan Notes issued totheAppellant. 
	158.6. The Fund was wound up voluntarily by resolution on 31 July 2015 with the LiquidatorbeingappointedasLiquidator. 
	158.7. In 2017 the Appellant received distributions totalling €85,815 in respect of liquidationdistribution. 
	158.8. Inaddition,in2019theAppellantreceiveddistributionstotalling€4,720inrespect oftheliquidationdistribution. 
	158.9. On10December2022,theRespondentissuedaNoticeofAmendedAssessment to income tax for the tax year 2017 which included the net proceeds of the liquidation distributions received by the Appellant in 2017 as “Schedule D Offshore Income Gain”in the amount of €62,118. The tax payable in theNotice . 
	-
	ofAmendedAssessmenttoincometaxfor2017is€31,680.48

	158.10.On10December2022,theRespondentissuedaNoticeofAmendedAssessment to income tax for the tax year 2019 which included the net proceeds of the liquidation distributions received by the Appellant in 2019 as “Schedule D Offshore Income Gain” in the amount of €3,417. The amount of income tax relatingtothe“Schedule D -Offshore Income . 
	-
	Gain”for2019is€1,742.25

	158.11.AsecondarymarketexistedforinvestmentsintheFundinJune2007. 
	158.12.Itcouldhavebeenreasonablyexpectedthatatsometimeduringtheperiodofthe following 7years an investor would be able to realise the value of the interest in theFundwhetherbytransfer,surrenderorinanyothermanner. 
	158.13.The restrictions on the transfer and redemption of the Participating Shares and Loan Notes which required the Fund’s permission for the transfer and/or redemption of same did not amount to an effective prohibition on the transfer of ParticipatingShares. 
	investor in the Fund would have been able to establish whether he or she couldrealiseanamountwhichwasreasonablyapproximatetothatportionwhich his or her interest represented (directly or indirectly) of the market value of the assets ofthe Fund on the secondary market byway of acquiring the NAV which the Fund determined on an annual basis pursuant to the provisions of Article 11 oftheFund’sArticlesofAssociation. 
	158.14.An 

	Analysis 
	159.Section 745 of the TCA 1997 is entitled “Charge to income tax or corporation tax of offshoreincomegain”andprovidesthat: 
	“(1)Where a disposal to which this Chapter applies gives rise, in accordance with Schedule 20, to an offshore income gain, then, subject to this section, the amount of that gain shall be treatedfor the purposes of the Tax Acts as 
	-

	(a)incomearising atthetime ofthe disposalto theperson making the disposal, and 
	(b)constituting profits or gains chargeable to tax under Case IV of Schedule D for the chargeable period (within the meaning of section 321 (2)) in which the disposal is made. 
	…” 
	160.The issue which the Commissioner must consider is whether the investment which the Appellant made in the Fund was a material interest in an offshore fund as set out in section743oftheTCA1997. 
	161.ItisagreedbetweentheParties,andtheCommissionerhasfoundasamaterialfact,that theFundwasanoffshorefundforthepurposesofsection743(1)oftheTCA1997. 
	162.Section743(2)oftheTCA1997providesthat: 
	“(2)Subject to subsections (3) to (9), a person's interest in a company, unit trust scheme or arrangements shall be a material interest if at the time when the person acquired the interest it could be reasonably expected that at some time during the period of 7 years beginning at the time of the acquisition the person would be able to realise the value of the interest (whether by transfer, surrender or in any other manner).” 
	163.TheCommissionerhasalreadyfoundasamaterialfactthatatthetimeoftheacquisition of the Appellant’s interest in the Fund in June 2007, it could have been reasonably expected that at some time during the period of the following 7years an investor would be able to realise the value of the interest in the Fund whether by transfer, surrender or inanyothermanner. 
	164.ItthereforefollowsthattheAppellant’sinterestintheFundwasamaterialinterestsubject totheprovisionsofsections743(3)to743(9)oftheTCA1997. 
	165.Section743(3)oftheTCA1997providesthat: 
	“(3)For the purposes of subsection (2), aperson shallbe deemed to be able to realise the value of an interest if the person can realise an amount which is reasonably approximate to that portion which the interest represents (directly or indirectly) of the marketvalueoftheassetsofthecompanyor,asthecasemaybe,oftheassetssubject to the scheme or arrangements.” 
	166.Section743(3)oftheTCA1997isadeemingprovisionandsetsoutonecircumstancein whichapersonshallbedeemedtobeabletorealisethevalueofaninterestinanoffshore fund. The Commissioner considers that the provisions of section 743(3) do not provide that if an investor does not fall within the provisions of section 743(3) then their interest in afund or company cannot or will not be amaterial interest pursuant tothe provisions ofsection743(2)oftheTCA1997. 
	167.The Commissioner has already found that the Appellant has not established on the balance of probabilities that the NAV of the Fund could only have been realised by an investorifheorshehadtherighttoapproachtheFundandaskittopayoutonhisorher ParticipatingSharesatavalueproportionatetotheNAVoftheFund. 
	168.TheNAVwas,pursuanttoArticle11oftheArticlesofAssociationoftheFund,available toinvestorsandtotheAppellantonanannualbasisfrom31December2007. 
	169.The Appellant has therefore not discharged the burden of proof to establish that an investor could not realise an amount which was reasonably approximate to that portion 
	which his or her interest represented (directly or indirectly) of the market value of the 
	assetsoftheFundasprovidedforinsection743(3)oftheTCA1997. 
	170.As a result of the foregoing, the Commissioner finds that the Appellant’s interest in the Fundwasamaterialinterestinanoffshorefundpursuanttotheprovisionsofsection743 oftheTCA1997. 
	171.Having made that finding, it follows that the Commissioner must find that the gains of €62,118in2017and€3,417in2019relatingtotheFundwereoffshoreincomegainsand are therefore subject to income tax pursuant to the provisions of section 745(1) of the TCA1997. 
	Determination 
	172.As such and for the reasons set out above, the Commissioner determines that the Appellant has not succeeded in showingthattheRespondentwas incorrectto issuethe Notice of Amended Assessment to income tax for the tax year 2017. The Notice of Amended Assessment to income tax raised by the Respondent on 10 December 2022 forthetaxyear2017shallthereforestand. 
	173.TheCommissioneralsodeterminesthattheAppellanthasnotsucceededinshowingthat theRespondentwasincorrecttoissuetheNoticeofAmendedAssessmenttoincometax for the tax year 2019. The Notice of Amended Assessment to income tax raised by the Respondenton10December2022forthetaxyear2019shallthereforestand. 
	174.ThisappealisdeterminedinaccordancewithPart40AoftheTCA1997andinparticular section 949AK thereof. This determination contains full findings of fact and reasons for thedetermination,asrequiredundersection949AJ(6)oftheTCA1997. 
	Notification 
	175.Thisdeterminationcomplieswiththenotificationrequirementssetoutinsection949AJof the TCA 1997, in particular section 949AJ(5) of the TCA 1997 and section 949AJ(6) of the TCA 1997. For the avoidance of doubt, the Parties are hereby notified of the determination under section 949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via digital email communication only (unless the Appellant optedfo
	Appeal 
	176.Anypartydissatisfiedwiththedeterminationhasarightofappealonapointorpointsof law only to the High Court within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commission has no discretion to accept any request to appeal the determinationoutsidethestatutorytimelimit. 
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