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Introduction

1.

This is an appeal to the Tax Appeals Commission (“the Commission”) pursuant to and in
accordance with the provisions of section 949I of the Taxes Consolidation Act 1997 (“the
TCA 1997”) brought on behalf of the Appellant against a decision of the Respondent
dated 12 January 2024, in relation to a Notification of Customs Debt in the agreed
reduced amount of €93,020.62.

The Notification of Customs Debt was issued pursuant to Article 104 of the Union
Customs Code (Regulation (EU) No 952/2013 of the European Parliament and the
Council of 9 October 2013 laying down the Union Customs Code) (“the UCC”).

The Notification of Customs Debt arose consequent to the Respondent opening a Post
Clearance Intervention (“PCI”), in relation to the importation of motor vehicles by the
Appellant which were the subject of claims under Great Britain (“GB”) Preferential Origin
(“PO”) (“GBPQ”). The customs duty related to the importation of 71 vehicles during the
period 1 January 2021 to 31 June 2021 (“the relevant period”). By claiming GBPO, the

customs duty rate on the importation of the vehicles was reduced to 0%.

Motor vehicles being imported from GB that qualify for PO attract a 0% rate of customs
duty. Motor vehicles that are not entitled to GBPO attract various rates of duty, the most
common being 10%. The Appellant contended that despite any entitlement to claim a
benefit on the basis of GBPO, the Appellant was a customs representative only, not the

importer and thus, had no liability for the said customs debt.

On 8 November 2023, the Appellant made a first stage appeal to the Designated Appeals
Officer ("DAQ”) of the Respondent and on 12 January 2024, the DAO issued a decision
to the Appellant refusing the Appellant’s first stage appeal.

On 9 February 2024, the Appellant duly appealed the decision of the Respondent to the
Commission by submitting a Notice of Appeal. On 18 June 2024, in accordance with
section 949Q TCA 1997, the Appellant submitted a Statement of Case and on 17 June
2024, the Respondent submitted a Statement of Case. Furthermore, on 30 September
2024, in accordance with section 949S TCA 1997, the Appellant and the Respondent
submitted their respective Outline of Arguments. The Commissioner has considered all
of the documentation submitted in this appeal, including prehearing documentation

submitted by the parties.

On 16 and 17 December 2024, a hearing of the appeal took place and on 1 April 2025, a
determination issued in the Appellant’s appeal. Subsequent to the determination being

issued, in accordance with section 949AP TCA 1997 the Appellant notified the Appeal
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Commissioner in writing to request that the Appeal Commissioner state and sign a case
for the opinion of the High Court. A draft Case Stated was prepared and the parties were

invited to make representations on the draft in accordance with section 949AQ TCA 1997.

However, on 7 August 2025, the Commission notified the parties that the Appeal
Commissioner who had determined the Appellant’s appeal had since vacated office, prior
to the signing of the Case Stated. Therefore, in accordance with section 949AX TCA 1997
the Commission informed the parties that they may choose whether to have the appeal
reheard by another Appeal Commissioner, adjudicated by another Appeal Commissioner
in accordance with section 949U TCA 1997 or the remaining steps taken in the signing
and stating of the Case Stated to the High Court. By correspondence dated 13 August
2025, the Appellant informed the Commission that he would like to choose the option of
having the appeal reheard by another Appeal Commissioner. By correspondence also
dated 13 August 2025, the Respondent requested that the Case Stated be signed, given
that the process was at an advanced stage. Accordingly, as it was the Appellant’s appeal
and request for a Case Stated, the Commissioner acceded to the request that the
Appellant’s appeal be rescheduled for hearing by another Appeal Commissioner, in
accordance with section 949AX TCA 1997.

The appeal proceeded by way of a new hearing that took place on 3 March 2026. The
Appellant was represented by || (the Appellants Solicitor’) and the
Respondent was represented by senior counsel. The Appellant gave evidence at the
hearing of the appeal, and the Respondent called four witnesses to give evidence at the

hearing of the appeal. The Respondent’s witnesses were as follows:

(i) I ((hc Respondent’s witness 17);
(ii) B (hc Respondent’s witness 27);
i) [ (the Respondent’s witness 3”).
(v) | (the Respondent's witness 4”)

10. The Appellant confirmed that he wanted the hearing to proceed in private. Therefore,

this Determination will be redacted accordingly prior to its publication, in accordance
with section 949A0 of the TCA 1997.

Background

. The Appellant is a customs declarant whose business includes lodging declarations for
second hand vehicles being imported from the United Kingdom (“UK”) into Ireland. The

Appellant did not own the vehicles, trade in vehicles nor was he a commercial importer.
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12.

13.

14.

15.

16.

The Appellant was registered for customs and obtained his own Economic Operators

Registration and Identification number (“EORI number”)

In 2021, the Appellant established a company for the purpose of providing customs
clearance services, in particular in relation to the importation of motor vehicles from the
UK to Ireland. The Certificate of Incorporation from the Companies Registration Office

submitted by the Appellant confirmed the company name as || EEGNGNGEG

(“the company”) which was incorporated on 15 February 2021.

In 2021, the Appellant lodged customs declarations to the Respondent’s Automated
Import System (“AlS”) in respect of imported vehicles, for which the Appellant claimed
GBPO. The AIS is the Respondent’s national electronic import system. The AIS handles
the validation, processing, duty accounting and clearance of customs declarations. When
submitting a customs declaration into the AIS, certain mandatory information must be
completed in order for the goods to receive an import routing, to correctly calculate and

account for any duty at import and for the goods to be cleared for import into the State.

In relation to the vehicles at issue, the Appellant completed customs formalities and
declarations via the AIS. By claiming GBPO, the customs duty rate on the importation of
the vehicles was reduced from 10% to 0%. The Commissioner has had the benefit of a
list of the vehicle imports at issue, which was helpfully provided in the bundles of

documentation submitted by the parties to this appeal.

The Respondent submitted that to aid efficient processing and to ensure that commercial
trade is not unduly delayed, the Respondent does not always request supporting
documents at the point of entry, but within three years of importation the Respondent is
entitled to subject any import to an audit or documentary check. The classification of an
import as “orange”, “red” or “green” at the point and time of entry does not affect the
entitlement to later subject the goods to a check or audit. It is the case that the vehicles,
the subject of this appeal, were “green” routed at the point of import in 2021, but the green
routing of goods was not dependent upon a check having been made and verified at the

point of entry.

On 25 January 2021, subsequent to the Appellant lodging customs declarations to the
AIS, the Respondent issued correspondence to the Appellant notifying him that it had
opened a PCI in relation to the importation of the vehicles and certain selected import
declarations up to and including 19 January 2021. Thereafter the PCI was expanded to
include import declarations up to and including 30 June 2021. The Respondent submitted
that the Appellant was afforded a reasonable opportunity to provide the necessary

documentation to support his claims for GBPO on the motor vehicles, but he failed to do
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17.

so. In addition, the Appellant failed to provide empowerment documentation in relation to
his assertion that he was acting as a customs representative on behalf of the importers,

being the garages and/or motor dealers.

On 31 March 2023, the Respondent issued correspondence to the Appellant setting out
a summary of the results reached following its review of the selected import declarations.
In addition, the Respondent also provided customs guidelines and procedures for the

relevant period. In its correspondence, the Respondent stated that:

“The following outlines a summary of the results reached following my review of the
selected import declarations, in addition to customs guidelines and procedures up to
and including 30/06/2021.

Based on my review | estimate a customs debt of to be outstanding, as per attached

spreadsheet. A detailed breakdown for each vehicle is contained in the spreadsheet.

There is a total of Eighty-Five (85) Vehicles identified where Customs Duty of 10% is
deemed due. Seventy-seven (77) of these have been imported claiming UK
Preferential Origin (Preference Code 300) while seven (7) have been imported
claiming Returned Goods Relief (RGR - Preference Code 100).

I note that there is no MRN provided for | EEGTNGEEEEEEEEEE

I -/:ough you have provided an invoice for this vehicle.

For the imports claiming preferential origin the preference has been claimed using
U116 - Statement on Origin. However, the supporting documentation submitted for
these declarations has been deemed insufficient to prove entitlement to the
preference. For the imports claiming RGR the supporting documentation submitted for

these declarations has been deemed insufficient to prove entitlement to the relief.

As outlined in the attached spread sheet the reasons for rejecting your claim for

Preferential Origin/RGR are as follows:
e No documents received.
o Statements on Origin are post-dated.

e Inthe case of vehicles claiming RGR, proof of initial date of export from the EU to

the UK has not been supplied.

e Documents to support the Statements on Origin as per Article 59 of the EU UK

TCA have not been received.




e In some cases, two sets of the same invoices have been received the first ones do
not have a Statement on Origin while the second set, received later, have

Statements on Origin on them.

o For I (< Statement on Origin is not dated, and no

vehicle details or invoice number is included.

- I 0 MRN and no supporting

documents received

The rules of origin are very specific, as are the requlations regarding retention of all
documents relating to import declarations. | have deemed that the documents
submitted by you to support the claims for UK Preferential Origin/RGR to be insufficient
in detail. For UK Preferential Origin to be accepted, a detailed breakdown of the
component parts and their origin is required. For Returned Goods Relief proof of the
date the vehicles left the EU for the UK is required. The following is an outline of these
regulations and | have included links to more detailed documents in relation to the EU-
UK TCA.

Representative Status

At a meeting in Revenue House, || on 711/11/2022 you were asked to
clarify whether you were a direct or indirect representative for the Importers. You first
stated that you were an indirect representative. However, when HEO | R
explained the difference between direct and indirect representation you then stated
you were a direct representative. On being asked whether you were in possession of
any agreements with the importers to allow you to represent them you stated that
paperwork was already submitted to [the Respondent] as you would be unable to act
on the importer’s behalf otherwise.| NI ag2in asked you if you had signed
documents of empowerment from the importers in your possession and you again
stated that paperwork was already submitted to [the Respondent] as you would be

unable to act on the importer’s behalf otherwise. You then agreed to forward a copy of

any such documents to || EGcNzNEININIH

On the 14/11/2022 you confirmed via email that you did not have the signed
authorisation form to act as a direct representative and that you did not complete the

type of representation on the declaration

...... [iln accordance with the principles of the right to be heard, please submit to me,
any comments, or disagreements that you may have on the above findings within 30

days. Any response should be supported by documented evidence.



https://representative.On

18.

19.

Following the conclusion of Right to be Heard procedure, if a debt is established then
interest and penalties may be chargeable under Article 114.2 of the Union Customs
Code.”

By undated correspondence, the Appellant requested a right to be heard. On 17 August
2023, the Respondent issued correspondence to the Appellant stating that it had
determined that the correct decision in line with legislation had been made during the PCI
and the claims made in the declarations covered in the PCI intervention “remain unproven
and therefore the liability is deemed to be due and [the Appellant], is deemed to be the
accountable party as outlined in this and previous correspondence issued by [the

Respondent].”

On 31 August 2023, the Appellant replied to the Respondent’s correspondence stating

inter alia that:

“Under no circumstances can [the Appellant] be liable in a personal capacity because
the trade as a customs agent was conducted by a company. This also extends to pre

incorporation trade undertaken on behalf of the company prior to formation.

The company was an agent of the importers and this agency was more than
adequately disclosed. The expectation of a specific format of empowerment cannot

create personal liability where it is apparent that the person is acting as an agent.

Basic principles of legitimate expectations, constitutional fair procedures, Customer
Service Charter, article 41 and article 47 EU Charter of fundamental rights
requirements as to fair administration and fair procedures requires that [the
Respondent] accept the retrospective statement on origin in the context of early day
Brexit trading where there was an honest mistake. Our client has attempted to procure
information from motor manufacturers but this is not available to him. Equality of arms
and fair procedures requires that Revenue undertake the verification procedure in the
EU UK TCA.

Therefore the purported holding of our clients to liability is against best practice and
invalid and the matter should be dealt with as a verification in accordance with the EU
UK TCA

Given that the entry declaration box identifying the debtor was not completed (the sine

qua non of a declaration) the declarations were not legally acceptable; and should




have been rejected as a matter of law (incomplete declarations). They were void ab

initio.

In accordance with the settled jurisprudence of the CJEU, the relevant declarations
can be subsequently amended to show the true position at the time of importation
regarding - The declarant and debtor. - The claims to preferential origin. The binding
CJEU jurisprudence applicable may be summarised as follows ; Case C97/19, Pfeifer
& Langen GmbH & Co. KG v Hauptzollamt Kéin; ECLI:EU:C:2020:5

Under the UK EU TCA it is the importer who is mandated by overriding international
law to make preferential claims to origin and is solely responsible for the validity and
accuracy of such claims. This applies to imports from the UK and there can be no
indirect representation involving claims to origin. Consequently, the agency involved

had , as a matter of law and fact, to be direct.

Therefore, the importer only can be liable. The EU UK TCA does not provide for any

role for a declarant.

All goods in United Kingdom at the moment of exit from the European Union were
exported within the meaning of Article 203.Based on the avoidance of double taxation,
which is an established general principle of the law the provisions of the Returned
Goods Relief provisions apply . To that end, the provisions on which the RGR turn
have to be read mutatis mutandis, and in the light of their underpinning principle,
namely the avoidance The additional duty demands are a flagrant violation to of the
EU (and international) principle against double taxation. In that direction , the Revenue
Commissioners ;| Appeal Commissioners; High Court; Court of Appeal; and the
Supreme Court are bound by a decision by the ECJ outlawing double duties in an EU
customs context holding that it was totally at variance with the very concept of a

Customs Union.

Therefore, all goods in the UK at 11pm on 31 December 2020 qualify for returned

goods relief.”

20. On 9 October 2023, correspondence issued from the Respondent to the Appellant
outlining its findings in the PCI. The findings of the PCI were that 71 vehicles covered by
the PCI were not entitled to claim GBPO, as the Appellant had failed to provide sufficient

evidence to prove the entitlement to GBPO. The correspondence stated inter alia that:




Summary of Key Points

| have addressed in detail each of the key points above. However, | will address each

key point as follows (Your arguments are synopsised in italics):

1)

2)

Under no circumstances can [the Appellant] be liable.

This argument is rejected under Article 19 of the Code: Persons who fail to state
that they are acting as a customs representative shall be deemed to be acting in

their own name and on their own behalf.
(a) The company was an agent of the importers.

This argument is rejected as [the Appellant] has not provided copies of agreements

of any kind to prove that it was the Company, [the company], that has responsibility.

(b) Therefore, our client the company is not liable, is an agent only and any liability

rests with the importers.

This argument is rejected under Article 19 of the Code.

3) Article 41 and Article 47 EU Charter of fundamental rights.

4)

This argument is rejected as all imported vehicles in this period are being examined
as part of this Post Clearance Check. [The Respondent] is making the same
request from all Declarants for supporting documents in relation to Preferential
Origin claims. [The Appellant] is being afforded the same opportunities as all other

Declarants to provide supporting documents for his claims.
Declarations are null and void

This argument is rejected as [the Appellant], EORI [the Appellant], is recorded as
the declarant on all the customs declarations in this intervention on AIS. It is [the
Appellant] who completed the declarations. The responsibility for the accuracy of

the information rests with the declarant, in this case [the Appellant].

Customs declarations are legally binding returns, similar to any other return made
to [the Respondent].

The responsibility for the accuracy of the information rests with the declarant, in

this case [the Appellant].
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5) Case C97/19, Pfeifer & Langen GmbH & Co. KG v Hauptzollamt Koéin;
ECLI:EU:C:2020:574.

This judgement supports Revenues case in this instance as [the Appellant] is not
in possession of empowerment documents as verified in his email of 14th of
November 2022.

Judgment of 12 October 2017, Tigers, C 156/16, EU:C:2017:754, paragraph 30).
[The Appellant] has not provided sufficient evidence to support the claim for

preferential origin.

6) Underthe UK EU TCA itis the importer who is mandated by overriding international
law to make preferential claims and The EU UK TCA does not provide for any role

for a declarant.

The primary legislation is the UCC of which Article 5 of the Code defines "declarant”
as the person lodging a customs declaration. [The Appellant], EORI [the Appellant],
lodged the declarations and is recorded as the declarant on all the Customs

Declarations in this intervention on AlS.

7) All goods in United Kingdom at the moment of exit from the European Union were

exported within the meaning of Article 203.

All goods not under customs supervision in the UK lost their union status at 11pm
on 31st December 2020. The vehicles did not lose their customs status in
accordance with article 203 of the UCC at the end of the transition period and article

154 of the UCC has no application to the vehicle importations under review.

Findings

Based on these findings, and in accordance with Article 102 of the Union
Customs Code, | am now reminding you that [the Respondent] has identified a
customs debt of €98,659.64 including interest to date and that this amount is
now deemed due. It should be noted that interest will continue to accrue until
the debt is discharged. A notification of customs debt will follow this

correspondence.

If you are not in agreement with this decision you have the right to lodge a first stage

appeal to Revenue”.
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21.

22.

23.

24.

25.

26.

27.

On 11 October 2023, the Respondent issued to the Appellant a Notification of Customs
Debt, which notified the Appellant that it had established a customs debt in the amount
of €93,924.00.

Subsequent to the correspondence dated 11 October 2023, the Appellant provided
further documents to support a claim of Returned Goods Relief (‘RGR”) for one of the
vehicles. The evidence was accepted by the Respondent and an amended Debt
Notification letter issued on the same date, 11 October 2023, notifying the Appellant that
the Respondent was establishing an updated total customs debt in the amount of
€93,020.62.

On 31 October 2023, the Appellant discharged the customs debt due to the Respondent.

On 8 November 2023, the Appellant lodged a first stage appeal to the DAO of the

Respondent.

On 12 January 2024, correspondence issued from the Respondent notifying the Appellant
that the DAO had determined that he was satisfied with the decision made by the

Respondent’s case officer and the Appellant’s appeal was not upheld.

Thereafter, as set out in the Introduction section to this Determination, the Appellant duly
appealed to the Commission by submitting his Notice of Appeal. The Appellant appeals
the decision of the DAO dated 12 January 2024, which upheld the Respondent’s
correspondence dated 9 October 2023 stating that the Appellant was personally liable for
the customs duty in respect of the declarations made on the AlS in relation to the vehicles
at issue for the relevant period. The Appellant submitted that the debt has been paid
under protest, solely in order to prevent the accumulation of interest and penalties and to
protect the Appellant, and the company’s good name and commercial standing.
Therefore, repayment of the amount of the customs debt paid by the Appellant is sought,

together with statutory interest.

The Appellant submitted that the appeal concerns the validity of a customs debt claimed
by the Respondent to be due from the Appellant personally, arising from import
declarations made in the relevant year. The Appellant’s grounds of appeal, as set out in

his Notice of Appeal, are as follows:

1. The appellant is not liable in respect of any customs debt, because he acted at all
times as director and an employee, on behalf of the company. The only entity ever

trading as a customs agent was the company. The imposition of the customs debt on
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the appellant in his personal capacity purports to set aside the separate corporate

existence of the company, without any basis in law or in fact.

The company acted as agent and direct representative of each of the importers, and
insofar as any custom debt or liability arose in respect of the subject matter of the
appeal, it is the liability of the importers only. The company was clearly at all times a
customs agent and not a principal. Numerous authorisations and other information

are and were held by Revenue showing this position beyond all doubt.

The clients and customers of the company were the principals of the company which
was their customs agent in relation to all relevant declarations and proceedings. They
were also the declarant within the meaning of UCC, being the persons on whose

behalf the declarations were made.

Even if a liability for a customs debt arose it is the liability of the importers and not a
liability of the company their direct agent, and a fortiori not a liability of the appellant

a director and employee of the company

. Ataxing statute or directly applicable EU legislation must clearly and expressly charge

tax by its terms on the citizen as a matter of fundamental Irish Constitutional law.
There is no such basis here. The appellant and the company were and are clearly
agents as a matter of Irish and EU law. The company is and was described as a
customs agent. Revenue held specific authorisations from the principals, their

customers.

Revenue has purported to make an administrative requirement regarding the format
of empowerment of the declarant (even assuming it is applicable in fact), a
substantive basis for charging the appellant (who is merely a director an employee of
the company) with a ruinous personal tax debt, in circumstances where the appellant
and company were clearly customs agents of their principals. This is invalid as there

is no statutory basis for this charge to tax

The purported imposition of the customs debt in the circumstances is contrary to the
guarantee of good administration in Article 41, the guarantee of fair procedures in
Article 47, of the Charter of Fundamental Rights of the European Union and is contrary
to fair procedures and legitimate expectations in Irish law and protected by the Irish

Constitution, for the reasons mentioned below.
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EU Charter of Fundamental Rights and fundamental principles of European Union
law, as well as overriding requirements as to fair procedures require where an
intervention is made, require Revenue, where there is prima facie evidence of origin
by way of the retrospective statements on origin, to rely on the same or if it requires
further proof of origin (even if this is permissible) , to use all its powers for this purpose,
to determine the position as to origin including but not limited to its powers to request
HMRC under the provisions in the EU TCA in that regard, to require the relevant
manufacturers to provide particulars of the true position which is not available to the

appellant.

Insofar as declarations the subject of the appeal do not include the declarant's details
then they are void, being contrary to article 77 of the Union Customs code (UCC).
They should not have been accepted by the automated imported system. There is no

self-assessment under the UCC.

There have been no valid declarations and decision rendered under UCC on foot
thereof. The consequences include but are not limited to the right to make corrective

declarations based on the retrospective statements on origin.

The position in respect of the subject of the interventions and this appeal in relation
to claiming preferential origin are governed by the EU UK Trade and Cooperation
Agreement. These EU UK TCA provisions take precedence over the corresponding
provisions of the UCC in this context. The required procedure and statement on origin
is set out in the EU UK TCA

The provisions of Article 203 UCC, “returned goods relief” apply in this case to
vehicles which were in free circulation in the United Kingdom on 31 December 2020
at 11pm. Such vehicles had been produced in the EU or had been lawfully imported

into the EU being a member of the European Union before that point.

. A number of the MRNSs included in the customs debt claimed relate to cars over 30

years’ old and a 1920 car in one case. The appropriate VAT relief and Customs relief
/ code in respect of the same was not included in the original MRNs. Revenue in the
course of these proceedings refused to permit corrective MRNs to be made. For the

reasons aforesaid and without limiting the foregoing grants corrective MRNs may be
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made in respect of the same to include relief from duty VAT and any Vehicle
Registration Tax incorrectly applied in consequence thereof. For the reasons
aforesaid and without prejudice to any other grounds raised herein the appellant is

entitled to make declarations in respect thereof claiming such relief and exemption.”

Legislation and Guidelines

28. The legislation relevant to this appeal is as follows:

29.

30.

Article 5 of the Union Customs Code (Regulation (EU) No 952/2013 of the European
Parliament and the Council of 9 October 2013 laying down the Union Customs Code)
(“the UCC”) provides:-

Definitions

“customs formalities” means all the operations which must be carried out by a person and

by the customs authorities in order to comply with the customs legislation;

“customs declaration” means the act whereby a person indicates, in the prescribed form
and manner, a wish to place goods under a given customs procedure, with an indication,

where appropriate, of any specific arrangements to be applied;

“declarant” means the person lodging a customs declaration, a temporary storage
declaration, an entry summary declaration, an exit summary declaration, a re export
declaration or a re-export notification in his or her own name or the person in whose name

such a declaration or notification is lodged;

“customs debt” means the obligation on a person to pay the amount of import or export

duty which applies to specific goods under the customs legislation in force;
Article 15 of the UCC provides:-
Provision of information to the customs authorities

1. Any person directly or indirectly involved in the accomplishment of customs
formalities or in customs controls shall, at the request of the customs authorities
and within any time-limit specified, provide those authorities with all the
requisite documents and information, in an appropriate form, and all the

assistance necessary for the completion of those formalities or controls.

2. The lodging of a customs declaration, temporary storage declaration, entry
summary declaration, exit summary declaration, re-export declaration or re-

export notification by a person to the customs authorities, or the submission of

15




31.

32.

an application for an authorisation or any other decision, shall render the

person concerned responsible for all of the following:

(a) the accuracy and completeness of the information given in the

declaration, notification or application

(b) the authenticity, accuracy and validity of any document supporting the

declaration, notification or application

(c) where applicable, compliance with all of the obligations relating to the
placing of the goods in question under the customs procedure

concerned, or to the conduct of the authorised operations

The first subparagraph shall also apply to the provision of any information in any other

form required by, or given to, the customs authorities.

Where the declaration or notification is lodged, the application is submitted, or
information is provided, by a customs representative of the person concerned, as
referred to in Article 18, that customs representative shall also be bound by the

obligations set out in the first subparagraph of this paragraph.

Article 18 of the UCC inter alia provides:-

Customs representative

1.

Any person may appoint a customs representative. Such representation may
be either direct, in which case the customs representative shall act in the name
of and on behalf of another person, or indirect, in which case the customs

representative shall act in his or her own name but on behalf of another person.

A customs representative shall be established within the customs territory of
the Union. Except where otherwise provided, that requirement shall be waived
where the customs representative acts on behalf of persons who are not

required to be established within the customs territory of the Union.

Article 19 of the UCC provides:-

Empowerment

1.

When dealing with the customs authorities, a customs representative shall
state that he or she is acting on behalf of the person represented and shall

specify whether the representation is direct or indirect.

16




Persons who fail to state that they are acting as a customs representative or
who state that they are acting as a customs representative without being
empowered to do so shall be deemed to be acting in their own name and on

their own behalf.

The customs authorities may require persons stating that they are acting as a
customs representative to provide evidence of their empowerment by the
person represented. In specific cases, the customs authorities shall not require

such evidence to be provided.

The customs authorities shall not require a person acting as a customs
representative, carrying out acts and formalities on a regular basis, to produce
on every occasion evidence of empowerment, provided that such person is in

a position to produce such evidence on request by the customs authorities.

33. Article 46 of the UCC provides:

Risk management and customs controls

1.

The customs authorities may carry out any customs controls they deem
necessary. Customs controls may in particular consist of examining goods,
taking samples, verifying the accuracy and completeness of the information
given in a declaration or notification and the existence, authenticity, accuracy
and validity of documents, examining the accounts of economic operators and
other records, inspecting means of transport, inspecting luggage and other
goods carried by or on persons and carrying out official enquiries and other

Similar acts.

34. Article 48 of the UCC provides:

Post-release control

For the purpose of customs controls, the customs authorities may verify the accuracy
and completeness of the information given in a customs declaration, temporary
storage declaration, entry summary declaration, exit summary declaration, re-export
declaration or re-export notification, and the existence, authenticity, accuracy and
validity of any supporting document and may examine the accounts of the declarant
and other records relating to the operations in respect of the goods in question or to
prior or subsequent commercial operations involving those goods after having
released them. Those authorities may also examine such goods and/or take samples

where it is still possible for them to do so.
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Such controls may be carried out at the premises of the holder of the goods or of the
holder's representative, of any other person directly or indirectly involved in those
operations in a business capacity or of any other person in possession of those

documents and data for business purposes.
35. Article 51 of the UCC provides:
Keeping of documents and other information

1. The person concerned shall, for the purposes of customs controls, keep the
documents and information referred to in Article 15(1) for at least three years,

by any means accessible by and acceptable to the customs authorities.

In the case of goods released for free circulation in circumstances other than
those referred to in the third subparagraph, or goods declared for export, that
period shall run from the end of the year in which the customs declarations for

release for free circulation or export are accepted.

In the case of goods released for free circulation duty-free or at a reduced rate
of import duty on account of their end-use, that period shall run from the end of

the year in which they cease to be subject to customs supervision.
36. Article 61 of the UCC provides:
Proof of origin

1. Where an origin has been indicated in the customs declaration pursuant to the
customs legislation, the customs authorities may require the declarant to prove

the origin of the goods.

2. Where proof of origin of goods is provided pursuant to the customs legislation
or other Union legislation governing specific fields, the customs authorities
may, in the event of reasonable doubt, require any additional evidence needed
in order to ensure that the indication of origin complies with the rules laid down

by the relevant Union legislation.

3. Where the exigencies of trade so require, a document proving origin may be
issued in the Union in accordance with the rules of origin in force in the country
or territory of destination or any other method identifying the country where the

goods were wholly obtained or underwent their last substantial transformation.
37. Atrticle 64 of the UCC provides:-

Preferential origin of goods
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In order to benefit from the measures referred to in points (d) or (e) of Article
56(2) or from non-tariff preferential measures, goods shall comply with the rules
on preferential origin referred to in paragraphs 2 to 5 of this Article. Page 503
Page 8 of 26 2. In the case of goods benefiting from preferential measures
contained in agreements which the Union has concluded with certain countries
or territories outside the customs territory of the Union or with groups of such
countries or territories, the rules on preferential origin shall be laid down in

those agreements.

38. Article 77 of the UCC provides:-

Release for free circulation and temporary admission

1.

A customs debt on import shall be incurred through the placing of non-Union

goods liable to import duty under either of the following customs procedures:

(a) release for free circulation, including under the end-use provisions;

(b) temporary admission with partial relief from import duty.

A customs debt shall be incurred at the time of acceptance of the customs

declaration.

The declarant shall be the debtor. In the event of indirect representation, the
person on whose behalf the customs declaration is made shall also be a debtor.
Where a customs declaration in respect of one of the procedures referred to in
paragraph 1 is drawn up on the basis of information which leads to all or part
of the import duty not being collected, the person who provided the information
required to draw up the declaration and who knew, or who ought reasonably to

have known, that such information was false shall also be a debtor.

39. Article 79 of the UCC provides:-

Customs debt incurred through non-compliance

1.

For goods liable to import duty, a customs debt on import shall be incurred

through non-compliance with any of the following:

(a) one of the obligations laid down in the customs legislation concerning
the introduction of non-Union goods into the customs territory of the

Union, their removal from customs supervision, or the movement,
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(b)

(c)

processing, storage, temporary storage, temporary admission or

disposal of such goods within that territory;

one of the obligations laid down in the customs legislation concerning

the end use of goods within the customs territory of the Union;

a condition governing the placing of non-Union goods under a customs
procedure or the granting, by virtue of the end-use of the goods, of duty

exemption or a reduced rate of import duty.

The time at which the customs debt is incurred shall be either of the following:

(@)

(b)

the moment when the obligation the non-fulfilment of which gives rise

to the customs debt is not met or ceases to be met;

the moment when a customs declaration is accepted for the placing of
goods under a customs procedure where it is established subsequently
that a condition governing the placing of the goods under that procedure
or the granting of a duty exemption or a reduced rate of import duty by

virtue of the end-use of the goods was not in fact fulfilled.

In cases referred to under points (a) and (b) of paragraph 1, the debtor shall be

any of the following:

(@)
(b)

(c)

any person who was required to fulfil the obligations concerned;

any person who was aware or should reasonably have been aware that
an obligation under the customs legislation was not fulfilled and who
acted on behalf of the person who was obliged to fulfil the obligation, or
who participated in the act which led to the non-fulfilment of the

obligation;

any person who acquired or held the goods in question and who was
aware or should reasonably have been aware at the time of acquiring
or receiving the goods that an obligation under the customs legislation

was not fulfilled.

In cases referred to under point (c) of paragraph 1, the debtor shall be the

person who is required to comply with the conditions governing the placing of

the goods under a customs procedure or the customs declaration of the goods

placed under that customs procedure or the granting of a duty exemption or

reduced rate of import duty by virtue of the end-use of the goods.
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Where a customs declaration in respect of one of the customs procedures
referred to in point (c) of paragraph 1 is drawn up, and any information required
under the customs legislation relating to the conditions governing the placing
of the goods under that customs procedure is given to the customs authorities,
which leads to all or part of the import duty not being collected, the person who
provided the information required to draw up the customs declaration and who
knew, or who ought reasonably to have known, that such information was false

shall also be a debtor.

40. Article 104 of the UCC provides:-

Entry in the accounts

1.

The customs authorities referred to in Article 101 shall enter in their accounts,
in accordance with the national legislation, the amount of import or export duty
payable as determined in accordance with that Article. The first subparagraph
shall not apply in cases referred to in the second subparagraph of Article
102(1).

The customs authorities need not enter in the accounts amounts of import or
export duty which, pursuant to Article 103, correspond to a customs debt which

could no longer be notified to the debtor.

Member States shall determine the practical procedures for the entry in the
accounts of the amounts of import or export duty. Those procedures may differ
according to whether, in view of the circumstances in which the customs debt
was incurred, the customs authorities are satisfied that those amounts will be

paid.

41. Article 105 of the UCC inter alia provides:-

Time of entry in the accounts

1.

Where a customs debt is incurred as a result of the acceptance of the customs
declaration of goods for a customs procedure, other than temporary admission
with partial relief from import duty, or of any other act having the same legal
effect as such acceptance, the customs authorities shall enter the amount of
import or export duty payable in the accounts within 14 days of the release of
the goods. However, provided that payment has been guaranteed, the total
amount of import or export duty relating to all the goods released to one and

the same person during a period fixed by the customs authorities, which may
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not exceed 31 days, may be covered by a single entry in the accounts at the
end of that period. Such entry in the accounts shall take place within 14 days

of the expiry of the period concerned.

Where goods may be released subject to certain conditions which govern either
the determination of the amount of import or export duty payable or its
collection, entry in the accounts shall take place within 14 days of the day on
which the amount of import or export duty payable is determined or the
obligation to pay that duty is fixed. However, where the customs debt relates to
a provisional commercial policy measure taking the form of a duty, the amount
of import or export duty payable shall be entered in the accounts within two
months of the date of publication in the Official Journal of the European Union

of the Regulation establishing the definitive commercial policy measure.

Where a customs debt is incurred in circumstances not covered by paragraph
1, the amount of import or export duty payable shall be entered in the accounts
within 14 days of the date on which the customs authorities are in a position to

determine the amount of import or export duty in question and take a decision.

Paragraph 3 shall apply with regard to the amount of import or export duty to
be recovered or which remains to be recovered where the amount of import or
export duty payable has not been entered in the accounts in accordance with
paragraphs 1, 2 and 3, or has been determined and entered in the accounts at

a level lower than the amount payable.

The time-limits for entry in the accounts laid down in paragraphs 1, 2 and 3

shall not apply in unforeseeable circumstances or in cases of force majeure.

42. Article 150 of the UCC provides:-

Choice of a customs procedure

Except where otherwise provided, the declarant shall be free to choose the customs

procedure under which to place the goods, under the conditions for that procedure,

irrespective of their nature or quantity, or their country of origin, consignment or

destination.

43. Article 154 of the UCC provides:-

Loss of customs status of Union goods

Union goods shall become non-Union goods in the following cases:
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(@)

(b)

(c)

(d)

where they are taken out of the customs territory of the Union, insofar

as the rules on internal transit do not apply;

where they have been placed under the external transit procedure, a
storage procedure or the inward processing procedure, insofar as the

customs legislation so allows;

where they have been placed under the end-use procedure and are
either subsequently abandoned to the State, or are destroyed and

waste remains;

where the declaration for release for free circulation is invalidated after

release of the goods.

44. Article 162 of the UCC provides:

45.

46.

Content of a standard customs declaration

Standard customs declarations shall contain all the particulars necessary for application

of the provisions governing the customs procedure for which the goods are declared.

Article 163 of the UCC provides:-

Supporting documents

1.

The supporting documents required for the application of the provisions
governing the customs procedure for which the goods are declared shall be in
the declarant's possession and at the disposal of the customs authorities at the

time when the customs declaration is lodged.

Supporting documents shall be provided to the customs authorities where

Union legislation so requires or where necessary for customs controls.

In specific cases, economic operators may draw up the supporting documents

provided they are authorised to do so by the customs authorities.

Article 173 of the UCC provides:-

Amendment of a customs declaration

1.

The declarant shall, upon application, be permitted to amend one or more of
the particulars of the customs declaration after that declaration has been
accepted by customs. The amendment shall not render the customs

declaration applicable to goods other than those which it originally covered.
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No such amendment shall be permitted where it is applied for after any of the

following events:

(a) the customs authorities have informed the declarant that they intend to

examine the goods;

(b) the customs authorities have established that the particulars of the

customs declaration are incorrect;
(c) the customs authorities have released the goods.

Upon application by the declarant, within three years of the date of acceptance
of the customs declaration, the amendment of the customs declaration may be
permitted after release of the goods in order for the declarant to comply with
his or her obligations relating to the placing of the goods under the customs

procedure concerned.

47. Article 203 of the UCC inter alia provides:-

Scope and effect

1.

Non-Union goods which, having originally been exported as Union goods from
the customs territory of the Union, are returned to that territory within a period
of three years and declared for release for free circulation shall, upon
application by the person concerned, be granted relief from import duty. The
first subparagraph shall apply even where the returned goods represent only a

part of the goods previously exported from the customs territory of the Union.

The three-year period referred to in paragraph 1 may be exceeded in order to

take account of special circumstances.

Where, prior to their export from the customs territory of the Union, the returned
goods had been released for free circulation duty-free or at a reduced rate of
import duty because of a particular end-use, relief from duty under paragraph
1 shall be granted only if they are to be released for free circulation for the same
end-use. Where the end-use for which the goods in question are to be released
for free circulation is no longer the same, the amount of import duty shall be
reduced by any amount collected on the goods when they were first released
for free circulation. Should the latter amount exceed that levied on the release

for free circulation of the returned goods, no repayment shall be granted.
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4.

Where Union goods have lost their customs status as Union goods pursuant to
Article 154 and are subsequently released for free circulation, paragraphs 1, 2

and 3 shall apply.

48. Article 208 of Commission Regulation (EU) 2015/2447 (Union Customs Code

Implementing Regulation)(“the UCC Implementing Regulation”) provides:-

49.

Proof of the customs status of Union goods for motorised road vehicles

(Article 153(2) of the Code)

1.

In the case of motorised road vehicles registered in a Member State which have
temporarily left and re-entered the customs territory of the Union the customs
status of Union goods shall be considered proven where they are accompanied
by their registration plates and registration documents and the registration
particulars shown on those plates and documents unambiguously indicate that

registration.

Where the customs status of Union goods cannot be considered proven in
accordance with paragraph 1, the proof of the customs status of Union goods
shall be provided by one of the other means listed in Article 199 of this

Regulation.

Article 253 of the UCC Implementing Regulation provides:-

Information required

(Article 203(6) of the Code)

1.

The declarant shall make the information establishing that the conditions for
relief from import duty have been fulfilled available to the customs office where

the customs declaration for release for free circulation is lodged.

The information referred to in paragraph 1 may be provided by any of the

following means:

(a) access to the relevant particulars of the customs or re-export
declaration on the basis of which the returned goods were originally

exported or re-exported from the customs territory of the Union;

(b) a print out, authenticated by the competent customs office, of the
customs or re-export declaration on the basis of which the returned
goods were originally exported or re-exported from the customs territory

of the Union;
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(c) a document issued by the competent customs office, with the relevant

particulars of that customs declaration or re-export declaration;

(d) a document issued by the customs authorities certifying that the
conditions for the relief from import duty have been fulfilled (information
sheet INF3).

3. Where information available to the competent customs authorities establishes
that the goods declared for release for free circulation were originally exported
from the customs territory of the Union and at that time fulfilled the conditions
for being granted relief from import duty as returned goods, the information

referred to in paragraph 2 shall not be required.

4, Paragraph 2 shall not apply where goods may be declared for release for free
circulation orally or by any other act. Nor shall it apply to the international
movement of packing materials, means of transport or certain goods admitted

under specific customs arrangements unless where provided otherwise.

50. Article 38 of the Trade and Cooperation Agreement between the European Union and the
European Atomic Energy Community, of the one part, and the United Kingdom of Great

Britain and Northern Ireland, of the other part (“the Agreement”) provides:-
Definitions

(d) "importer" means a person who imports the originating product and claims

preferential tariff treatment for it

() "non-originating material” means a material which does not qualify as
originating under this Chapter, including a material whose originating status

cannot be determined,
51. Article 54 of the Agreement provides:-
Claim for preferential tariff treatment

1. The importing Party, on importation, shall grant preferential tariff treatment to a
product originating in the other Party within the meaning of this Chapter on the
basis of a claim by the importer for preferential tariff treatment. The importer
shall be responsible for the correctness of the claim for preferential tariff
treatment and for compliance with the requirements provided for in this

Chapter.
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A claim for preferential tariff treatment shall be based on:

(a) a statement on origin that the product is originating made out by the

exporter; or
(b) the importer's knowledge that the product is originating.

The importer making the claim for preferential tariff treatment based on a
statement on origin as referred to in point (a) of paragraph 2 shall keep the
statement on origin and, when required by the customs authority of the

importing Party, shall provide a copy thereof to that customs authority.

52. Article 55 of the Agreement provides:

Time of the claim for preferential tariff treatment

1.

A claim for preferential tariff treatment and the basis for that claim as referred
to in Article 54(2) shall be included in the customs import declaration in

accordance with the laws and regulations of the importing Party.

By way of derogation from paragraph 1 of this Article, if the importer did not
make a claim for preferential tariff treatment at the time of importation, the
importing Party shall grant preferential tariff treatment and repay or remit any

excess customs duty paid provided that:

(a) the claim for preferential tariff treatment is made no later than three
years after the date of importation, or such longer time period as

specified in the laws and regulations of the importing Party;

(b) the importer provides the basis for the claim as referred to in Article
54(2); and

(c) the product would have been considered originating and would have
satisfied all other applicable requirements within the meaning of Section
1 of this Chapter if it had been claimed by the importer at the time of
importation. The other obligations applicable to the importer under

Article 54 remain unchanged.

53. Article 56 of the Agreement provides inter alia that:-

Statement of Origin

1.

A statement on origin shall be made out by an exporter of a product on the

basis of information demonstrating that the product is originating, including,
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information on the originating status of materials used in the production of the
product. The exporter shall be responsible for the correctness of the statement

on origin and the information provided.

A statement on origin shall be made out using one of the language versions set
out in Annex 7 in an invoice or on any other document that describes the
originating product in sufficient detail to enable the identification of that product.
The exporter shall be responsible for providing sufficient detail to allow the
identification of the originating product. The importing Party shall not require

the importer to submit a translation of the statement on origin.

A statement on origin shall be valid for 12 months from the date it was made
out or for such longer period as provided by the Party of import up to a

maximum of 24 months.

54. Article 58 of the Agreement provides:-

Importers Knowledge

1.

For the purposes of a claim for preferential tariff treatment that is made under
point (b) of Article 54(2), the importer's knowledge that a product is originating
in the exporting Party shall be based on information demonstrating that the
product is originating and satisfies the requirements provided for in this

Chapter.

Before claiming the preferential treatment, in the event that an importer is
unable to obtain the information referred to in paragraph 1 of this Article as a
result of the exporter deeming that information to be confidential information or
for any other reason, the exporter may provide a statement on origin so that
the importer may claim the preferential tariff treatment on the basis of point (a)
of Article 54(2).

55. Article 59 of the Agreement inter alia provides:-

Record-keeping requirements

1.

For a minimum of three years after the date of importation of the product, an
importer making a claim for preferential tariff treatment for a product imported

into the importing Party shall keep:

(a) If the claim was based on a statement on origin, the statement on origin

made out by the exporter; or
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(b) If the claim was based on the importer's knowledge, all records
demonstrating that the product satisfies the requirements for obtaining

originating status.

An exporter who has made out a statement on origin shall, for a minimum of
four years after that statement on origin was made out, keep a copy of the
statement on origin and all other records demonstrating that the product

satisfies the requirements to obtain originating status.

56. Article 61 of the Agreement inter alia provides:-

Verification

1.

The customs authority of the importing Party may conduct a verification as to
whether a product is originating or whether the other requirements of this
Chapter are satisfied, on the basis of risk assessment methods, which may
include random selection. Such verifications may be conducted by means of a
request for information from the importer who made the claim referred to in
Article 54, at the time the import declaration is submitted, before the release of

the products, or after the release of the products

The information requested pursuant to paragraph 1 shall cover no more than

the following elements

(a) if the claim was based on a statement on origin, that statement on

origin;, and

(b) information pertaining to the fulfilment of origin criteria, which is....

57. Article 62(2) of the Agreement provides:

Administrative cooperation

2.

If the claim for preferential tariff treatment was based on a statement on origin, as
appropriate after having first requested information in accordance with Article 61
of the TCA (1) and based on the reply from the importer, the customs authority of
the importing Party conducting the verification may also request information from
the customs authority of the exporting Party within a period of two years after the
importation of the products, or from the moment the claim is made pursuant to point

(a) of Article 55(2) if the customs authority of the importing Party conducting the
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verification considers that additional information is necessary in order to verify the
originating status of the product or to verify that the other requirements provided
for in this Chapter have been met. The request for information shall include the

following elements:

(a) the statement on origin;

(b) the identity of the customs authority issuing the request;
(c) the name of the exporter;

(d) the subject and scope of the verification; and

(e) any relevant documentation.

In addition, the customs authority of the importing Party may request the customs
authority of the exporting Party to provide specific documentation and information,

where appropriate.

58. Article 63 of the TCA provides:

Denial of preferential tariff treatment

1. Without prejudice to paragraph 3, the customs authority of the importing Party

may deny preferential tariff treatment, if:

(a) within three months after the date of a request for information pursuant
to Article 61(1):

(i) no reply has been provided by the importer;

(i) where the claim for preferential tariff treatment was based on a
statement on origin, no statement on origin has been provided;

or

(iii) where the claim for preferential tariff treatment was based on
the importer's knowledge, the information provided by the

importer is inadequate to confirm that the product is originating;

(b) within three months after the date of a request for additional information
pursuant to Article 61(5):

(i) no reply has been provided by the importer; or
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(ii) the information provided by the importer is inadequate to

confirm that the product is originating;

59. Guidance Note — Withdrawal of the United Kingdom and EU Rules in the Field of Customs
(23 December 2020) (“the Commission Guidance Note”).

Evidence and Submissions

Appellant’s evidence

60. The Appellant gave evidence at the hearing of the appeal. The Commissioner sets out

hereunder a summary of the evidence adduced:-

60.1.

60.2.

The Appellant testified that he is a Director and employee of the company which
he stated commenced business on 1 January 2021. He confirmed that he began
commencement of the business in November 2020, when he noticed an
advertisement that 10,000 customs agents would be required after the UK left the
European Union (“Brexit”). He stated that due to the COVID-19 pandemic there
was very little human interaction taking place, such that everything was conducted
online which slowed matters down. He relayed that matters such as contacting
the Respondent, his accountant and certain organisations took longer than normal

as did the completion of matters such as obtaining a VAT number.

The Appellant gave evidence that he issued a flyer to every garage in the State
informing them that he was commencing business as a customs agent, dealing
with motor vehicles only. The Appellant testified that during establishment of the
company, he spoke to his accountant who advised him to set up a limited liability
company and in order to register the company he had to submit certain
documentation and the name of the company to the Companies Registration
Office (“CRO”). The Appellant gave evidence that the company was incorporated
on 15 February 2021, and he referred to the documentation submitted to support
the company’s incorporation. In addition, he stated that he had to register for tax
and set up a company bank account, which was also difficult he said, given the
pandemic. The Appellant testified that he had a company bank account in March
2021 and had a company VAT number by end of March 2021. The Appellant
confirmed that in the interim between when the company commenced trading and
the company bank account was opened, a bank account in his own name was
opened which he called |l (‘the pre company name”), and which he
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60.3.

60.4.

used to lodge funds that were received by the company. In addition, he confirmed

that he was paying the Respondent from that account, until 22 March 2021.

The Appellant testified that his clients would contact him by email and enclose
invoices which he would use to enter details into the AlS. He relayed that it was
his clients who would inform him whether the vehicles were the subject of a claim
of GBPO or RGR or whether duty had to be paid. He testified that his role as
declarant was to put the information into the software package which interacted
with the Respondent’s computer system to clear the vehicles. He said that this
meant that the imported vehicles would be “green routed” and accepted into the
State, so that the vehicles could then be the subject of VRT applications. He
confirmed that the ultimate goal was for the clients to put Irish number plates on
the vehicles to sell them on to their own clients. The Appellant stated that the
invoices reference the pre company name from January 2021, until the company
was incorporated in March 2021. The Appellant confirmed that he had no

involvement in the ownership of the vehicles.

The Appellant testified that very quickly he was the subject of an audit by the
Respondent due to various mistakes made on the declarations, and that he had
used his own EORI number naively. He said that a full VAT audit took place and
the Respondent went through every bank account. He submitted that he had not
imported or sold vehicles, despite the Respondent seeking a cash book from him.
The Appellant testified that he was mistaken in respect of the legislation that
governs GBPO, such that there would be a statement on origin or importer’s
knowledge with the garages. He said that he had intended to use the code U117,
importer’s knowledge for the vehicles, but having spoken with the Respondent’s
helpdesk, which he said assisted him greatly, he used U116, which was the
statement on origin requirement, as he was told that for importer's knowledge he
would have to show the make-up of the vehicles and its parts, where it came from
and how much it cost, and that it was going to be difficult to establish these
matters. He relayed that he was also informed that RGR was not possible, and
that the only vehicles entitled to RGR were vehicles that had been in the UK for
less than three years. The Appellant testified that his reading of the requirement
for a statement on origin was that a statement on origin was required when the
Respondent requested it, such as at the time of an audit. He said that when the
Respondent did request the statements on origin, they were provided within two

weeks. However, he gave evidence that the Respondent’s response was that the
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60.5.

60.6.

60.7.

statements on origin were too late, and that the Respondent could not accept

them because they had to be in existence when the vehicles were being imported.

The Appellant referred to the details he entered into the AIS and confirmed that
he did not tick the box on the AlS to confirm that he was acting as a representative.
He testified that the box should have been ticked either to confirm that he was
acting as a direct or indirect representative. He confirmed that he did not tick the
box, as he presumed that the default was that he was the direct representative of
the importers. He gave evidence that as per the previous system, no box was
required to be ticked, and the default was a direct representative. He relayed that
despite the box not being ticked on the declarations on the AIS the declarations
were accepted by the Respondent. He stated that it was his view that the
declarations should have been rejected by the Respondent if there was no

indication made as to representation status.

The Appellant testified that he attended a meeting with the Respondent’s witness
1 and he produced the Trader Account Number (“TAN”) authorisations in respect
of the importers, to show that he was acting in the capacity of a direct
representative of the garages. However, he stated that the Respondent would not
accept the TAN authorisations, but required evidence of empowerment as per the
authorised form on the Respondent’s system. The Appellant gave evidence that
he had an oral agreement with the garages to import the vehicles, and the garages
were responsible for all of the information that they sent to him in respect of the
imported vehicles. The Appellant submitted that whilst he had made payment to
the Respondent of the amount of the customs debt at issue, he did take steps to
contact the garages but was told by the garages that the Respondent should
contact them, if required. The Appellant stated that it was the consignees that
appeared on the declarations, who gave him their EORI numbers, who were the

importers, not the Appellant.

The Appellant was cross examined on his evidence by counsel for the
Respondent. The Appellant was asked whether the documentation referred to in
his evidence and described as the import declarations, was the information that
was presented to the Respondent. The Appellant confirmed that the declarations
referred to were not the documents submitted to the Respondent, but that all other
information was correct on the declarations that he was referring to, but for the
information in Box 14/1 which dealt with representation status. It was put to the

Appellant that in the box entitled “Declarant 3/18” there was reference to an EORI
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60.8.

60.9.

which was the Appellant’'s EORI number. He confirmed that this was his own
personal EORI number on the import declarations. Furthermore, it was put to the
Appellant that in the box entitled “Declarant 3/17” his own name and address
appeared, which the Appellant confirmed was correct. It was put to him again
that at the box entitled “Person Paying Customs Duty 3/46” was his own personal
EORI number. The Appellant confirmed that this was correct. He also confirmed
that on a particular declaration he had used his own name as importer, as the

import was a vintage vehicle for a private individual.

It was put to the Appellant by counsel for the Respondent that by claiming GBPO
on the declarations, it meant that a 0% rate of duty applied and this allowed for
the almost immediate release into free circulation of the imported vehicles. The
Appellant agreed. The Appellant confirmed that he relied on U116, which was a
statement on origin to support the claim for GBPO. Counsel for the Respondent
suggested to the Appellant that the name of the declarant on its system was never
given as the pre company name or the company name, and the Appellant
confirmed that was correct and that it was also correct that in respect of all the
vehicles at issue it was the Appellant’'s own EORI number that was used on the
declarations made on the AIS. The Appellant disputed that he was the importer
and stated that it was “black and white on the AlS” who the actual importer was.
It was put to the Appellant by counsel for the Respondent that one of the issues

in this appeal was the fact that he had named himself as the declarant.

The Appellant confirmed that RGR was never claimed in respect of the imported
vehicles at issue in this appeal and that all of the declarations made were based
on GBPO and on a statement on origin. The Appellant was cross examined by
counsel for the Respondent in respect of the documentation that was exchanged
between him and the Respondent during the PCI and prior to the Appellant’s
appeal. The Appellant confirmed that he had familiarised himself with the
guidance documentation before commencing business. It was put to the Appellant
by counsel for the Respondent that he was asked whether he was in possession
of any agreements with the importers to allow him to represent them, but had
stated to the Respondent that the "paperwork was already submitted to [the
Respondent] as you would be unable to act on the importers' behalf otherwise”.
The Appellant did not dispute that he had stated that. Furthermore, it was put to
the Appellant that he was asked to furnish any further documentation that he had
and that he provided to the Respondent the TAN authorisations. The Appellant

confirmed that was the situation and stated that the TAN authorisations made it
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60.10.

60.11.

perfectly clear that he was acting as a customs representative on behalf of the
importers. It was put to the Appellant by counsel for the Respondent that the
Respondent’s position was that if he had produced evidence of empowerment or
documentation to that effect, then the Respondent would have allowed the
declarations to be amended to reflect that position. The Appellant stated that this
was not the impression that he had consequent to the meeting with the
Respondent, and his view was that the Respondent was demanding that
empowerment be in the prescribed form only. It was put to the Appellant that this
was disputed by the Respondent, and that it had requested the Appellant to
provide evidence of empowerment at the time, such as a written contract between
him and the importers. The Appellant stated that he had understood that the TAN
authorisations were evidence of empowerment and the agreement that he had

with the importers to import the vehicles on their behalf.

The Appellant agreed that it was the importers that had provided the TAN
authorisations to the Respondent and not the Appellant. Counsel for the
Respondent relayed to the Appellant that a TAN authorisation was “a customs
clearance agent standing authority allowing customs clearance agents to request
deferment against a trader's EORI/TAN’ and that it permitted payment against a
trader's EORI or TAN and that it was simply a fiscal arrangement which did not
constitute proof of empowerment. It was put to the Appellant that Respondent’s
eCustoms Helpdesk Notifications 02/2020 and 027/2020, both deal with
representation and state inter alia that “[w]hile there is no specific format laid down
in the Code in relation to such authority, [the Respondent] would expect that the
authority would be in accordance with the specimens attached to this Notice. It
should be noted that a letter from an importer that simply authorises the agent to
use the importer’'s Customs & Excise (TAN) account would not generally be
regarded as sufficient authority for this purpose”. The Appellant stated that an
EORI number had to be used and he was in the process of establishing the

company which did not have an EORI number at that time.

It was put to the witness that there were two issues in this appeal, the first being
that despite a request from the Respondent for evidence of empowerment, none
was forthcoming and if it had been, then the Respondent would have permitted
an amendment the declarations, and the second issue was the fact that there was
no statement on origin documentation produced that was not postdated after the
time of import. The Appellant agreed with the summation by counsel for the

Respondent.
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60.12.

60.13.

60.14.

It was put to the witness that his evidence was that he did not have written
agreements with the importers. He stated that he did not have that paperwork,
namely he did not have the empowerment paperwork signed in the manner in
which the Respondent required. It was further put to the Appellant that it was not
the case that the Respondent required its form to be completed, but that it was
offering an alternative to that, such as signed agreements with the importers to
import the vehicles. The Appellant testified that he did not consider that to be the
position, as at all times in conversation with the Respondent he was asked for the
form of empowerment, which is the form the Respondent had on its system. It
was put to the Appellant by counsel for the Respondent that apart from the post-
dated statements on origin, there were no other documents provided that were
contemporaneous, either in relation to statement on origin at the time of import or

evidence of empowerment. The Appellant agreed that this was the position.

Counsel for the Respondent put it to the witness that it was recorded that he had
agreed with the Respondent that it could contact the garages, but when the
Respondent commenced contacting the garages it was asked to cease making
contact. The Appellant stated that it was his recollection that he had asked to be
informed before any contact was made. Counsel for the Respondent stated that
the witness for the Respondent would give evidence that he was requested by the

Appellant to stop.

Following re-examination by the Appellant’s solicitor, the Appellant testified that
he put his name on the declarations for three vintage cars, as private individuals
were importing them into the State. The Appellant confirmed that he did so,

because the importers did not have an EORI, so he used his own EORI number.

Appellant’s submissions

61.

The Commissioner sets out hereunder a summary of the submissions made by the

Appellant’s solicitor on behalf of the Appellant:-

61.1.

The first ground of appeal is that the Appellant is a Director and employee of the
company. The Appellant was not liable in respect of the customs debt because
he acted solely as a director and employee on behalf of the company and never
as a principal. The imposition of a customs debt on the Appellant personally
purports to disregard the separate legal personality of the company, without any
statutory basis in EU or Irish law. A company has a legal personality distinct from

its directors and employees. There is no provision in the UCC or in Irish law which
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61.2.

61.3.

61.4.

61.5.

permits the Respondent to disregard that personality in order to impose a customs

debt on a director or employee acting as a corporate customs agent.

Article 19 of the UCC governs the classification of representation, not the
attribution of personal liability to company officers. It does not operate as a
corporate veil piercing provision. The Appellant acted at all times as agent of the
company, and the company acted as agent of the importers. Under settled
principles of agency, an agent who acts on behalf of a disclosed principal does
not incur personal liability, absent express agreement to the contrary and the
principle applies with greater force to an employee director of an agent. The basic
principle that an agent who acts on behalf of a principal is not personally liable is
trite law. Reference was made to the judgment in Gadd v Houghton & Co [1876]
35 LT 222.

Reference was made to section 45 of the Companies Act 2014. Insofar as
declarations were lodged prior to the company’s incorporation, section 45 of the
Companies Act 2014 applies. Section 45 of the Companies Act 2014 expressly
provides that acts done on behalf of a company prior to incorporation may be
ratified and upon ratification, the agent has no personal liability, absent an express

agreement to the contrary.

The company ratified all pre incorporation trading by adopting the transactions in
its accounts by including the trading in its corporation tax returns and by
continuing the business without interruption following incorporation. Upon
ratification, it was as if the company had been in existence at the time of the
contract. Under the law of agency, only the company, and not the Appellant as
the principal, was liable. This interpretation is confirmed by the wording of section
45(3) of the Companies Act 2014 which states that the agent is personally liable
only prior to the ratification by the company of the act concerned. The Appellant
never traded personally as a customs agent, nor did he ever intend to claim to do
so. The company registered for employer PAYE on the Appellant’s employment
income. The accounts included pre-incorporation trading. The corporation tax

return included pre-incorporation trading from 1 January 2021.

There is no requirement for an agent’s appointment to be in writing nor for such
written appointment to be produced to third parties. Such a proposition is contrary
to common law and would cause ordinary business dealings and daily life to
cease functioning. It is common law, and it is the most basic common law that

somebody can be appointed verbally as an agent.
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61.6.

61.7.

61.8.

It is accepted by the Respondent that the company was a customs agent and
there was no dispute of this fact in this appeal. Trade was carried out by the
company in this case. Each importer retained the company to undertake import
declarations and authorised the company to use their TAN accounts in the format
published by the Respondent. The declarations show that the consignees were
motor dealers and clearly principals and the Respondent did not contend that it
was being misled as to the company being a customs agent. It was as plain as
day, that the principals were the importers and not the company and there was

no basis in law, or anything referred to for imposing liability on the company.

The use of the Appellant's EORI number during the interim period was an
administrative necessity arising from the timing of the incorporation of the
company and its tax registration. There was no statutory basis on which the mere
inclusion of an EORI number can create a customs debt. To do so, would amount
to imposing taxation by implication. The basis upon which the Respondent
purported to make the Appellant liable was eCustoms Helpdesk Notification
027/2020. By its very terms it is not mandatory. It refers to the Respondent’s
expectation of the form of authority. The question of customers authorising the
Appellant did not arise as they authorised the company. The Appellant’'s only
connection to this matter was the entry of his EORI into the declarant box, together
with the name of the company, in anticipation of the company being formed. The
party named in words as declarant was the company. The company acted as
agent and direct representative of the importer. Insofar as any customs debt arose
in respect of the subject matter of the appeal it was the liability of the importers
alone. The company acted at all times as a customs agent and not as a principal
in its dealings with the Respondent. This was made clear on the face of the
declarations and through the use of the TAN authorisations. As with common law
and the general law of agency, the default position under the UCC is that liability
lies with the importer/consignee and there is no provision which imposes a liability

on a direct representative.

Article 19 of the UCC does not specify the form which authorisation must take. It
permits customs authorities to request evidence of empowerment but does not
permit a prescribed or an exclusive format to attach substantive liability
consequences for noncompliance with the prescribed format. This is expressly
acknowledged in eCustoms Helpdesk Notification 027/2020, which states that no
specific format is laid down in the UCC, and the Respondent merely expects

authorisation to accord with the specimen attached to the notification.
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61.9.

61.10.

61.11.

Consistent with European contract law, this provision addresses undisclosed or
falsely disclosed agencies, not situations where agency is openly known and
accepted. In the principles of European contract law and the accompanying
academic commentary in the documents submitted with this appeal, the
distinction between direct and indirect representation corresponds to the classical
distinction between disclosed agency, in which case the agent is not liable, and
undisclosed agency, in which case the person who is an agent but does not

disclose this fact, is liable.

The requirement in Article 19 of the UCC that a representative states that he or
she is acting on behalf of the person represented is satisfied where the importer
is identified as consignee and the customs authorities accept the declaration on
that basis. The failure to tick an additional representation box on the AIS does not
negate the existence of disclosed agency. Article 19 of the UCC is not addressed
to declarations but to the relationship between a customs agent and an importer
generally. Apart from Article 19 of the UCC, the Respondent identifies no express
statutory provision which renders a direct representative liable as a principal.
Written empowerment is not required. Article 19 of the UCC deliberately uses
open language. The word “evidence” in Article 19 of the UCC is undefined,
unqualified and deliberately broad. The Respondent’s insistence on written
empowerment therefore had no statutory basis, contradicted ordinary commercial
practice, and contradicted Article 19(3) of the UCC which assumes ongoing
agency without repeated documentation. The Appellant has given ample
evidence that the company was an agent for all of the importers. The
Respondent’s claims that documentary evidence must have existed at the time of
importation was incorrect. A person may be verbally authorised and that may be

confirmed later by written authorisation.

Documentary evidence of agency has been given by way of TAN authorisations
and other documents. The requirement that a person be empowered in writing
was completely artificial and was not mandated by the legislation and was “the
whole hook or charge on which the Appellant, is purported to be made personally
liable, both at the corporate and individual level’. There was no statutory or EU
law basis which authorised the Respondent to prescribe an exclusive format of
empowerment or attach personal liability for noncompliance with an
administrative expectation. Article 19 of the UCC permits customs authorities to
request evidence of empowerment. It does not confer power to mandate an

exclusive form of authority or alter the allocation of customs debt liability by

39




61.12.

61.13.

61.14.

reference to the form of that evidence. This is expressly acknowledged by the
Respondent itself in eCustoms Helpdesk Notification 027/2020 which states
“while there is no specific format laid down in the code in relation to empowerment,
[the Respondent] expects that the authorisation of empowerment would be in
accordance with the specimens aftached to this notice”. An expectation

expressed in guidance cannot lawfully be transformed into a charging provision.

Article 163 of the UCC concerns supporting documentation required for customs
controls, it does not relate to empowerment or conferring power on national
authorities to prescribe a form of authority. To the extent that the Respondent
relied on Article 15 of the UCC, that reliance is misplaced. Article 15 of the UCC
concerns responsibility for the accuracy and completeness of information. It is not
a charging provision and does not identify a customs debtor. Liability for a
customs debt is covered by Article 77 of the UCC. In the absence of fraud,
deception or indirect representation, Article 15 of the UCC cannot be used to

impose liability on the Appellant.

Articles 18 and 19 of the UCC are not about individual declarations, they are about
the totality of the relationship. That a person has to tick a box and confirm on
every single occasion that the person was acting as an agent and provide written
proof of that was incorrect. Article 77 of the UCC is what imposes the charge.
There is nothing in Articles 15, 16, 19, or 77 of the UCC which can place a
personal liability on the Appellant alone. The Appellant has demonstrated that he
was a customs agent, such that he has demonstrated that he used the importer's
TAN accounts, the importer was identified as the consignee and the Respondent

accepted his customs declarations.

Regulation 2015/2446, Annex B (Data Element 3/21), Chapter 3, Section 1 sets
out the mandatory information code. “A” refers to a mandatory requirement. Data
Element 3/21 deals with representative status which is deemed mandatory in
respect of foreign H1 declarations (import declaration for release for free
circulation). eCustoms Helpdesk Notification 027/2020 acknowledges that this
was a mandatory requirement. Nevertheless, the Respondent disabled that
requirement in the AIS sometime prior to 1 January 2021 and accepted
declarations without it being completed. If specification of representation status
was mandatory as a matter of law, then either the requirement was waived by the
Respondent, or the declarations were legally invalid and incapable of grounding

a customs debt. The Respondent cannot accept declarations in the absence of a
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61.15.

61.16.

mandatory Data Element and later rely on that absence to impose liability on an

agent.

By disabling the mandatory representation field and accepting declarations
without it, the Respondent adopted a position which reasonably led the Appellant
to believe that specification of representation status was not required on each
occasion and agency could be evidenced by the overall structure of the
declaration. The criteria for legitimate expectation under Irish law was satisfied. It
would be unjust to permit the Respondent to resile from that position. Reference
was made to the judgment of the Supreme Court in Glencar Exploration plc v
Mayo County Council (No 2) [2002] 1 IR 84 at page 162 (“Glencar”). The disabling
of the declaration box amounts to the adoption of a position as espoused in that
decision. The Respondent cannot claim that the status representation return was
mandatory when the relevant requirement was disabled, and declarations were
accepted in its absence. The Appellant and his company reasonably and correctly
believed that entering themselves as the declarant and the client as the
consignee/importer was sufficient to show that they were acting as customs
agents. The disablement of the mandatory requirement meant that the agent’s
attention was not drawn to this issue. Had this issue been drawn to the agent’s
attention on the occasion of each declaration, then plainly he would have ticked
the box to show that he was a direct representative and thereby not personally
liable. The Respondent was estopped from relying on the proposition that the
Appellant must specify representation in every instance by reference to the fact
that the declaration was accepted without the relevant Data Element Box 14 being
completed. Article 173 of the UCC allows for amendments to the declarations and
reference was made to the judgment of the CJEU in Case C-97/19 Pfizer &

Langen.

The Appellant was specifically told by the Respondent that U117, importer’s
knowledge, cannot be used unless the importer holds the actual bill of materials.
The code for importer’s knowledge was more appropriate herein because this was
the primary basis of the claim. The Appellant/the company could have used the
code U117 for importer’s knowledge, instead of the code U116 for statement on
origin in which event there would be no liability for the Appellant/the company
personally. Where EU law is being applied principles of fair procedure, good
administration, legal certainty, proportionality and equity apply as a matter of law
irrespective of the domestic characterisation of the appeal body or the statutory

framework governing the appeals.
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61.17.

61.18.

61.19.

Articles 41 and 47 of the Charter of Fundamental Rights (“the Charter”) apply
mandatorily. Article 41 of the Charter guarantees the right to good administration
including impartial and fair treatment, the right to be heard before adverse
measures are taken, and the obligation to act reasonably and proportionally.
Article 47 guarantees the right to an effective remedy before an independent
tribunal. The assertion of a substantial customs debt against the Appellant
personally was plainly an adverse measure within the scope of Articles 41 and 47
of the Charter. These guarantees are not optional and do not depend on the

discretion of the Respondent or the procedural limits of national appeal legislation.

Article 120 of the UCC expressly provides for repayment or remission of a
customs debt in the interest of equity, where the debt was incurred under special
circumstances, and no deception or obvious negligence may be attributed to the
debtor. Itis a binding rule of EU law designed to prevent unjust outcomes arising
from the rigid application of customs rules. The Respondent accepts that the
Appellant acted honestly and in good faith, no deception was alleged, and the
matters arose in the exceptional circumstances of early post Brexit trading. In

those circumstances, Article 120 of the UCC is engaged as a matter of law.

The following matters taken cumulatively constitute special circumstances within
the meaning of Article 120 of the UCC namely; the Appellant and his company
were first time customs agents entering the market in January 2021; Brexit caused
an unprecedented overnight increase in customs declarations; the State actively
encouraged new entrants into the customs agent market and promoted training
courses; the Agreement was agreed on 24 December 2020 and applied from 1
January 2021; comprehensive EU guidance on preferential origin issued only
months later; the early months of 2021 coincided with the COVID pandemic and
extreme operational disruption; the Appellant relied in good faith on experienced
importer clients; retrospective statement on origin documents have been
furnished in the vast majority of cases; there has been no loss to the Respondent
and the Respondent possesses verification powers under the agreement that the
Appellant does not have. These are not ordinary trading conditions. They are
exceptional by any objective measure. As a customs agent acting in good faith,
the Appellant reasonably expected that liability would rest with the importers, not
the agent, and administrative guidance would not be retrospectively converted
into a basis for personal liability, and honest mistakes made in unprecedented
regulatory conditions would be addressed by verification or correction not

punishment. Tax must be imposed by clear legislation.
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61.20.

61.21.

61.22.

The Respondent asserted that an importer cannot rely on U117, importer’s
knowledge, unless it was in possession a full bill of materials or manufacturing
records of the vehicle. This is legally incorrect, factually unrealistic and
inconsistent with the Agreement. It imposes an evidential burden on importers
and their agents which is not required by the Agreement, which is not within their
procurement and can only realistically be discharged by customs authorities
acting through administrative cooperation. The Respondent has wrongly
interpreted importer's knowledge. The Respondent is entitled to make inquiries
with HMRC in relation to particular cases when it opens an investigation and is
entitled to seek information in relation to the makeup of vehicles, and that is a
complete inequality of arms between the Respondent and the Appellant. Article

61 of the Agreement provides for the mechanisms for administrative cooperation.

Customs declarations claiming preferential origin which are the subject of this
appeal are governed by the Agreement. In relation to claims for preferential
treatment under the Agreement, the importer alone was the person entitled to
make the claim, and the importer alone was responsible for the correctness of
that claim. Reference was made to Article 54 of the Agreement. The Agreement
excludes the possibility that the customs declarant or customs agent may be
rendered liable for a claim of preferential origin. Any attempt to impose a customs
debt on the Appellant whether personally or as a deemed declarant was void and
incompatible with express terms of the Agreement. Article 58 of the Agreement
does not specify the form or evidential basis of importer's knowledge, in particular
it does not require a list of materials or manufacturing records that are confidential
production data. The UCC definition of “declarant” cannot override the express
allocation of responsibility in the Agreement. The matter of liability is governed by

the Agreement.

The provisions of Article 203 of the UCC, namely RGR, applied to the vehicles at
issue which were in free circulation in the UK at 11:00 PM on 31 December 2020.
Those vehicles had either been produced in the EU or been lawfully imported into
the EU prior to that date. The subsequent importation of those vehicles into the
State after 1 January 2021, constituted the return of goods within the meaning
and purpose of Article 203 of the UCC. Reference was made to the judgment of
Mr Justice Kennedy in Bell Transport Limited v The Revenue Commissioners
[2025] IEHC 544 (“Bell Transport’). RGR applies automatically to all of the
vehicles at issue herein. The customs declarations that the Appellant exhibited in

his documentation on the face of them, show sufficient facts to engage RGR. In
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61.23.

61.24.

61.25.

61.26.

respect of the other matters addressed in the Bell Transport decision, the decision

is not binding on the Commissioner.

A number of the vehicles included in the Notification of Customs Debt related to
vehicles which were over 25 years old, and in one instance a vehicle dating from
1920. Those vehicles were eligible for VAT relief and corresponding customs
relief/commodity code treatment. The appropriate vehicles were not included in
the original Movement Reference Numbers (“MRNs”). The Respondent refused
to permit the making of corrective MRNs in respect of those vehicles. That refusal
was inconsistent with the principles governing amendment and correction of
customs declarations, in the absence of any fraud, deception or abuse. For the
reasons set out in the grounds of appeal five and six, EU law permits correction
of declarations to reflect the correct legal treatment. The refusal therefore lacks

transparency, proportionality and legal justification.

The Appellant’s grounds of appeal one and two are more than sufficient to dispose
of this appeal for the Appellant. However, even if it is found that the Respondent’s
decision was legitimate, it was patently contrary to fair administration and fair
procedures. The Commissioner must make an assessment in relation to this
because it is engaging a matter of EU Law and the CJEU, and when EU Law is
engaged the fundamental principles of the Charter must apply. So, even if it is
found that the Appellant was personally liable under the legislation, this could not

be valid having regard to the fundamental principles of the Charter.

In replying submissions, the Appellant’s Solicitor submitted that the decision of
the High Court in Menolly Homes Ltd v Appeal Commissioners and another[2010]
IEHC 49 (“Menolly Homes”) related to domestic taxation and that in the context
of EU Law this was a fresh appeal. In circumstances where the Respondent has
accepted that the Charter was engaged, it would be inconsistent with the basic
principles of fair administration if the burden of proof cases, that might be
applicable to domestic taxation and appeals, were applied in these
circumstances. Furthermore, the principles of estoppel apply by analogy and are

filled out by EU case law in relation to Articles 41 and 47 of the Charter.

In relation to Article 19 of the UCC it is clear that the interpretation is inconsistent
with European principles of contract law and agency. It was a central issue in this
case and in other appeals, which should not be followed because they
misconstrue Article 19 of the UCC as if it was a charging provision, such that if it

was not disclosed that a person was acting as a representative in every customs
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declaration, that person was as a consequence, personally liable. It was wrong
under any measure of Article 41 and 47 of the Charter that a person could be

made liable in such an oblique way.

Respondent’s evidence

62. The Respondent’s witness 1 gave evidence on behalf of the Respondent. The

Commissioner has set out hereunder a summary of the evidence adduced:-

62.1.

62.2.

62.3.

62.4.

The Respondent’s witness 1 testified that he is a Customs Officer and a member
of the PCI Unit which carries out reviews of importations over the previous three
years, to ensure that the correct customs duties have been collected. The
Respondent’s witness 1 confirmed that he had taken over the Appellant’s file in
2022.

The Respondent’s witness 1 gave evidence that the customs debt had been
identified on the basis that the statement on origin documentation had not been
in place at the time of importation and consequently, preferential treatment could
not be claimed. The Respondent’s withess 1 stated that it was a requirement
under the Agreement that documents to support any claim for PO would be in the
possession of the importer or declarant at the time of import in order to qualify for
PO. He stated that there are two options to be availed of under the Agreement, a
statement on origin, which is a statement made out by the exporter, or importer's
knowledge, which means that the required documentation disclosed that the
vehicle in question was originating in the UK. He stated that the code U116 is
used on the AIS for a statement on origin and U117 is used for importer's

knowledge.

The Respondent’s witness 1 relayed that from an importer's perspective, it is
much more difficult to prove importer's knowledge, because of commercial
sensitivity, such that a manufacturer in the UK would not be willing to provide
documentary proof from where they obtained their parts. He said that the
statement on origin moves the responsibility for having that information from the
importer to the exporter and that the statement on origin is a specific wording
which is laid out in Annex 7 of the Agreement and an importer should have this

on an invoice.

In respect of verification of origin, he said that the Respondent was not in a
position to approach UK customs authorities to request information to substantiate

a claim of origin, because one of the requirements for a mutual assistance request
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62.5.

62.6.

to the customs authority in the UK, or any other country, would be the existence
of a statement on origin at the time the declaration was made. He said that this
was set out in the Agreement also and the Respondent had no discretion in that

regard.

The Respondent’s witness 1 testified that there are two parts to PO, the rules on
how something had to be manufactured and the procedural rules. The procedural
rules are that the goods have to be accompanied by the relevant proof of PO, to
be considered to be of PO. The witness stated that the Respondent has the ability
to verify any proof of origin that was presented, but it must be present before it
can be declared on an import declaration. The witness stated that Article 54 of the
Agreement states that a claim for PO "shall" be based on a statement on origin
(U116) or importer's knowledge (U117). The witness said that means that if a
person is importing a vehicle into the State that person enters the details into the
AIS which confirm that the vehicle qualified for PO and that the documentation
was to hand to support the claim, if required. The witness confirmed that if the
Respondent permitted an amendment to change from U117 to U116 that would
offend the Agreement that had been negotiated by the EU and the UK. The
witness testified that a product cannot be deemed to have PO unless it was

accompanied by the correct proof of PO.

The Respondent’s witness 1 testified that Articles 18 and 19 of the UCC provide
for representation and allow the declarant to state whether they are acting as a
direct or indirect representative. He said that it was not mandatory. However, if
representation was not indicated then the declarant becomes responsible for any
customs debt. In order to avoid a customs debt being assigned to the declarant,
he said a signed agreement to show that the declarant was acting as a direct
agent for the importer would be required and any agreement must be in place at
the time the declaration was made on the AlS. He stated that as the Appellant
informed the Respondent that he did not have the signed agreements in place at
the time of importation of the vehicles at issue, the debt was assigned to him as
the declarant. He stated that in an email dated 14 November 2022, the Appellant
informed him that he did not have any such agreements with the importers, only
oral agreements. The Respondent’s witness 1 testified that as the Appellant did
not provide any written documentation apart from TAN authorisations, he was
held responsible for the customs debt. He said that the absence of written
empowerment documentation meant that the Respondent could not pursue the

importers for the customs debt.
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62.7.

62.8.

62.9.

The Respondent’s witness 1 stated that the Appellant had not indicated on the
declarations whether or not he was acting as a direct or indirect representative,
or that he was any sort of agent or representative, as that box was left blank. The
Respondent’s witness 1 testified that leaving that box blank or not was irrelevant,
unless the person making the declaration actually had the empowerment
documentation in their possession at the time of importation. Reference was
made to the eCustoms Helpdesk Notification, dated the 2 February 2020, which
the Respondent’s witness 1 stated was issued by the Respondent to all traders
and which was available online. He said that there was a continuous stream of
eCustoms notifications issued from the Respondent covering all aspects of

customs, but that the one referenced covers representation specifically.

The Respondent’s withess 1 was cross examined by the Appellant’s solicitor. It
was put to the Respondent’s witness 1 that the importers and their tax numbers
are identified on the declarations. The Respondent’s witness 1 agreed. It was
suggested to the Respondent’s witness 1 that the Appellant furnished statements
on origin after the interventions and the Respondent’s witness 1 confirmed that
the Appellant did so subsequently, and he agreed that had those statements on
origin existed at the time the declarations were made, there would have been no
liability in this case. The Respondent’s witness 1 agreed that the statements on
origin were rejected because they were created subsequently and had they
existed at the time, they would have been accepted by the Respondent. It was
put to the Respondent’s witness 1 that it was commercially unrealistic for any
importer to provide the information in relation to U117, importer’s knowledge. The
Respondent’'s witness 1 referred to the requirements in Article 56 of the
Agreement as being relevant and said that an alternative is offered by the
Agreement namely, the statement on origin. It was put to the Respondent’s
witness 1 that the Respondent had power to make an intervention with HMRC.
The Respondent’s witness 1 stated that it does not apply to importer’s knowledge
as the importer is stating what the information was. He said that it was possible in
relation to a statement on origin provided that the statement on origin existed at

the time the declaration was made, which was not the case herein.

The Respondent’s withess 1 was asked did he accept that the Appellant was a
customs agent, and he stated that the Appellant used his own name and EORI
number on the declarations and hence, the Appellant was under investigation. He
confirmed that the Respondent did not consider that the Appellant was importing

the vehicles for his own end use. The Respondent’s witness 1 also accepted that
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62.10.

he was completing the declarations on behalf of the importers. The Respondent’s
witness 1 was asked why it not accepted that the Appellant had authority to do so
in the form of empowerment. The Respondent’s witness 1 testified that the
Appellant did not have any documentation to support empowerment. It was put to
the Respondent’s witness 1 that there was nothing in the legislation that required
written authority. The Respondent’s witness 1 gave evidence that the Appellant
did not indicate whether he was acting as a direct or indirect representative. It was
put to the Respondent’s withess 1 that the Respondent would not accept that
there was an oral agreement, and the Respondent’s witness 1 stated that he was
not sure how that could be accepted when there was no proof. It was put to the
Respondent’s witness 1 that the Appellant provided the TAN authorisations and
that this was written evidence of empowerment. The Respondent’s witness 1
confirmed that TAN authorisations only refer to authority for the deferred payment
of VAT, and it had nothing to do with agency. He said that for the customs debt
under appeal, the Appellant had no empowerment documentation to show that he
was acting as a direct representative of the importers. Hence, in accordance with
Articles 18 and 19 of the UCC, the responsibility for the customs debt lay with the

declarant.

The Respondent’s withess 1 was re-examined on his evidence and he was asked
what the consequences would be for an importer or garage if the Respondent
relied on a purported oral agreement with an agent or a TAN authorisation as
establishing direct representation. The Respondent’s witness 1 testified that it
would lead to serious issues and “we would all be going round in circles”. He
relayed that for the Respondent to present a case or to pursue a customs debt, it
required some form of written authorisation or written agreement with the
importers, so that the Respondent understands where the responsibility for the

customs debt lies and failing that, the legislation applied.

63. The Respondent's witness 2 gave evidence on behalf of the Respondent. The

Commissioner has set out hereunder a summary of the evidence adduced:-

63.1.

The Respondent’s witness 2 stated that she is a Higher Executive Officer in the
Origin and Valuation Unit of the Respondent, working in two key areas namely,
determining the amounts of customs duties owing and the classification of the
goods. The Respondent’s witness 2 stated that the unit provides advice to trade,

agents and other staff that are dealing with clearance at the ports and post-
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63.2.

63.3.

63.4.

63.5.

clearance scenarios. In addition, she said that the unit is responsible for drafting

guidance material and manuals.

The Respondent’s withess 2 gave evidence that there are two parts to PO, the
rules on how something has to be manufactured and the procedural rules. The
procedural rules are that the goods have to be accompanied by the relevant proof
of PO, to be considered to be of PO. The Respondent’s witness 2 stated that the
Respondent has the ability to verify any proof of origin that is presented, but this
must be present before it can be declared on an import declaration. The
Respondent’s witness 2 stated that Article 54 of the Agreement states that a claim
for PO "shall" be based on a statement on origin (U116) or importer's knowledge
(U117).

The Respondent’s witness 2 said that this means that if a person is importing a
vehicle into the State that person enters the details into the AlS, confirming that
the vehicle qualifies for PO, and that the documentation is to hand to support the
claim, if required. The Respondent’s witness 2 testified that a product cannot be
deemed to qualify for PO unless it was accompanied by the correct proof of PO.
She stated that the documentation must be in existence at the time the declaration
is made on the AIS. She relayed that a statement on origin in accordance with
Article 55 of the Agreement shall be valid for 12 months from the moment it was
made out. Therefore, it cannot be given retroactive effect and there is no

discretion to do so.

The Respondent’s witness 2 was cross examined on her evidence by the
Appellant’s solicitor. It was put to the Respondent’s witness 2 that there was no
responsibility allocated under the Agreement on anyone other than the importer.
The Respondent’s witness 2 stated that there is no possibility of interpreting who
a declarant is by reading the text of the Agreement, because it does not deal with

that concept, it deals with the rules of origin and the procedural rules around it.

The Respondent’s witness 2 gave evidence that the exporting authorities have no
involvement at the point of issue of a statement on origin, and the rules around
the issuing of these documents are set down in the Agreement, but it does not
deal with how a sovereign state will safeguard its own financial responsibilities.
She relayed that the Agreement does not get into the detail of who is responsible
for a customs debt. The Respondent’s witness 2 was asked to confirm that the
Agreement does provide for a situation where the Respondent can request HMRC

to verify a declaration in the course of an investigation and the Respondent’s
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witness 2 stated that it does not allow the Respondent to verify a customs
declaration where U117 had been used, but that it may raise a verification request
with HMRC where a valid statement on origin had been produced. However, she
confirmed that in this particular case, the basis for the claim of PO did not exist at
the time the claim for PO was made, as there were no valid statements on origin
at the time the declarations were made. The Respondent’s witness 2 testified that
the procedural rules had not been followed and therefore, no verification request
was sent to HMRC.

64. The Respondent’s witness 3 gave evidence on behalf of the Respondent. The

Commissioner has set out hereunder a summary of the evidence adduced:-

64.1.

64.2.

64.3.

The Respondent’s witness 3 testified that he is an Assistant Principal Officer in
the Customs Division of the Respondent and he has responsibility for the
Traditional Own Resources Unit, which is the Own Resources of the EU and the
collection of customs duty. He said that he also has responsibility for dealing with
customs representation and customs debt as a policy area within the Customs
Division.

The Respondent’s witness 3 explained what the position was when the
representative box was not ticked. He stated that Article 18 of the UCC covers
representation and it allows for a trader or someone who needs to import, to
appoint a customs representative to make a declaration on their behalf. He said
that in addition, Article 19 of the UCC deals with the empowerment, and states
that where a customs representative has been appointed, they shall declare
whether they are acting as a direct representative or an indirect representative.
Furthermore, Article 19 of the UCC states that where neither representative status
is selected by the customs representative, it shall be deemed that they are acting
in their own name. The Respondent’s withess 3 explained that the TAN
authorisations are evidence of a financial relationship between the Appellant and
the traders in question, but are not evidence of empowerment, nor have they ever
been accepted as evidence of empowerment of a customs representative. He
relayed that the eCustoms Helpdesk Notifications clearly set out that a TAN

authorisation was not evidence of empowerment.

The Respondent’s witness 3 was cross examined on his evidence by the
Appellant’s solicitor. He was asked what would happen if a declaration was lodged
on the AIS, but the representative box was left blank. The Respondent’s witness

3 confirmed that the declarant would be deemed to have not selected a
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representative status and deemed to be an indirect representative. The
Respondent’s witness 3 confirmed that he could not speak to the AEP system,
which was the system used prior to the introduction of the AIS in 2021, and he
confirmed that the AIS was the system that had operated in relation to the
declarations that formed part of this appeal. The Respondent’s witness 3
confirmed that there is a mandatory piece to Data Element 3/21 that only comes
into play where Data Element 3/19 and 3/20 have been completed. It was put to
the Respondent’s witness 3 that there was an option not to complete the box. The
Respondent’s witness 3 referred the Appellant’s solicitor to Article 18 of the UCC
which states that a person may appoint a customs representative to file an import
declaration, but you are not obliged to do so. However, he said that Article 19 of
the UCC states that if a selection as a customs representative was not made, then
the declarant is deemed to be acting as an indirect representative. The
Respondent’'s withness 3 stated that these are obligations as a customs

representative.

65. The Respondent's witness 4 gave evidence on behalf of the Respondent. The

Commissioner has set out hereunder a summary of the evidence adduced:-

65.1.

65.2.

65.3.

The Respondent’s witness 4 confirmed that he is an Assistant Principal Officer in

the eCustoms Development Unit in the Customs Division of the Respondent.

The Respondent’s witness 4 was directed to the forms that had been completed
by the declarant and the Respondent’s witness 4 explained that the documents
were printed from the AIS system. He said that the Respondent’s software can
print a format of the document but that declarants have their own software. The
Respondent’s witness 4 confirmed that it was the Appellant's EORI number
entered under the heading “Declarant 3/18”. He confirmed that there are two data
elements on the form for declarants, such that 3/18 is the declarant's EORI
number and 3/17 is the second declarant element, the EORI name and address.
He said that the declarant is a mandatory field to be completed and if it was not
completed, the system would not accept the declaration. He said that the
representative details are different. The declarant and the representative are two
different actions he said and there are two fields for the declarant and three for

the representative.

The Respondent’s witness 4 agreed that the Appellant did not dispute the fact
that he did not indicate the representative status, namely data elements 3/19, 3/20

and 3/21. He confirmed that when either of the first two representative fields are
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65.4.

completed, either 3/19 or 3/20, the representative status is mandatory, namely
that it must be indicated whether there is direct or indirect representation.
However, he said that if no representative is chosen then 32/1 does not become
mandatory. He confirmed that a declaration cannot be completed without filling in
the name of the declarant and their EORI number but that it was not mandatory
to complete the representative status under 3/19 and 3/20. The Respondent’s
witness 4 relayed that the position is due to Article 18 of the UCC, where it states

that a trader or an importer may appoint a representative.

The Respondent’s witness 4 was cross examined on his evidence by the
Appellant’s solicitor. He was asked if every declaration that was made was
required to be validated by the Respondent and he stated that it was an electronic
validation that took place and if the declaration was not correct it was rejected,
but that there were different forms of validation. The Respondent’s witness 4 gave
evidence that the declarant, as far as the system was concerned, was the person
who submitted the message down the line to the Respondent, and it does not
validate each field nor does it establish relationships between the declarant and

the importer. There is no cross-check between those fields in the system.

Respondent’s submissions

66. The Commissioner sets out hereunder a summary of the submissions made by counsel

for the Respondent:-

66.1.

66.2.

66.3.

The Respondent initiated a PCI after the importation stage, on the declarations
made by the Appellant. The purpose of the PCl was to verify that the importer was
correctly claiming relief from customs duty on the grounds that the imported motor
vehicles qualified for the 0% duty rate by virtue of them being eligible for PO. On
25 January 2021, the Appellant was requested to provide supporting

documentation to prove entitlement to his claim for preferential tariff treatment.

The Appellant does not have the documentation required to support the
declarations that were made and it was on that basis that the PCI was valid and
had merit, as it found that the claim for PO was not valid. Furthermore, the
Appellant had no documentation in relation to empowerment and hence, the

customs debt was properly that of the Appellant.

Article 5 of the UCC defines the “declarant” as the “person lodging a customs
declaration, a temporary storage declaration, an entry summary declaration, an

exit summary declaration, a re-export declaration or a re-export notification in his
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66.4.

66.5.

66.6.

or her own name or the person in whose name such a declaration or notification
is lodged”. The Appellant herein was the declarant on all of the relevant
declarations on the AIS, wherein he failed to indicate whether he acted as a direct
or indirect representative. Article 5 of the UCC also provides for the definition of
“debtor” at paragraph 19 where it is defined as meaning "any person liable for a

customs debt’.

Customs declarations submitted by a declarant on the AIS are legally binding
returns similar to any other return made to the Respondent. Article 15 of the UCC
provides for the delivery of information to the customs authorities. If a person
lodges a customs declaration, they are responsible for three things namely: the
accuracy and the completeness of the information; the authenticity, accuracy and
validity of any document supporting the declaration; and compliance with all

obligations regarding placing the goods under the custom procedure concerned.

Article 18 of the UCC pertains to customs representation and provides that: "A
person may appoint a customs representative." This was the article that the
Respondent’s witnesses referred to in support of the argument that the AIS does
not include a mandatory box for a representative, because it is a matter of logic
that not every person who completes a declaration will have appointed a customs
representative. Therefore, it was optional to complete that information on the AIS
and that option was in accordance with Article 18 of the UCC. Article 18 of the
UCC also provides for direct and indirect representation. So, if a customs
representative was acting on behalf of a person, they shall specify whether that
representation was direct or indirect. The Appellant did not indicate any

representative status whatsoever and that was not in dispute.

Article 19 of the UCC provides that where persons who fail to state that they are
acting as a customs representative or who state that they are acting as a customs
representative without being empowered to do so, shall be deemed to be acting
in their own name and on their own behalf. This deeming provision places the
responsibility for any customs debt on the declarant and not the importer. What is
at issue is whether the Appellant had any agreements with clients regarding
representation. The Appellant argued that the TAN authorisations to pay customs
duties was proof that he was representing the importer and not acting in his own
name and capacity. The Respondent does not accept that the TAN authorisations
were proof of empowerment. Article 19 of the UCC also provides that “Persons

who fail to state that they are acting as a customs representative or who state that
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66.7.

66.8.

66.9.

they are acting as a customs representative without being empowered to do so
shall be deemed to be acting in their own name and on their own behalf’”. That
does not arise here because the Appellant did not indicate a status on the
declarations on the AIS, but if it did the Appellant had no evidence of
empowerment to support representation in any event. The evidence of
empowerment was sought by the Respondent. However, on the Appellant’'s own
admission, the evidence was not available. Rather, he relied on oral agreements
with the importers, but there was no evidence to support such oral agreements.
Alleged oral agreements are not sufficient to meet the requirements of Article 19
of the UCC, because Article 19 states that the evidence is to be provided, and the
Appellant simply did not provide any evidence. Furthermore, it would be very
dangerous if the Respondent were to rely on purported oral agreements with

importers regarding customs obligations.

Article 48 of the UCC deals with the power of customs authorities to verify
information that has been given in a customs declaration. Article 51 of the UCC
deals with obligations to keep documents and other information. There was an

obligation to retain information for three years.

Post Brexit, vehicles being imported from GB that qualify for PO attract a 0% rate
of customs duty. Cars that are not entitled to PO attract various rates of duty, the
most common of which is 10%. In the Agreement, the rules of origin for second
hand motor vehicles originating in the UK are explicit. The value of non-originating
material used in the production of the car must not exceed 45% of the ex-works
price of the car in order for the car to qualify as originating in the UK for a zero
tariff rate on import to the EU. Non-originating means raw materials that do not

hold UK origin status.

Certain proofs are required to qualify for preferential treatment. The Appellant
made the relevant declarations for preferential treatment, but has failed to prove
an entitlement to same, despite several opportunities being afforded to him to
provide documentation supportive of the claim. The Appellant has been afforded
reasonable opportunity to provide the necessary documentation, namely
statements on origin that existed at the time the declarations were made, to
support his claims for PO, but he has failed to do so. The customs debt was
properly the responsibility of the Appellant who made the relevant declarations for
preferential treatment, but despite several opportunities has failed to prove an

entitlement to same.
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66.10.

66.11.

66.12.

66.13.

66.14.

66.15.

Article 77 of the UCC pertains to the release of goods for free circulation and
temporary admission. As soon as the declarations were lodged and then
accepted, the customs debt was incurred, so therefore it crystallised. At
subparagraph 3, the Article provides that "[tJhe declarant shall be the debtor" and
this was why the use of the word “declarant” is so important, which is defined in
Article 5 of the UCC.

Article 162 of the UCC provides for the content of a standard customs declaration.
This provision underscores the absolute requirement that when a customs
declaration is completed, the information must be accurate and complete. All the
particulars necessary must be completed, but the underlying information and
supporting documents must be in the declarant's possession at the time the
customs declaration is lodged, and that is crucial from the Respondent’s

perspective.

Article 163 of the UCC deals with supporting documentation and confirms that
supporting documents required for the application of the provisions governing the
customs procedure for which the goods are declared, shall be in the declarant's
possession and at the disposal of the customs authorities at the time when the

customs declaration is lodged.

Article 172 of the UCC deals with the acceptance of a customs declaration. The
date of acceptance is crucial, and it means that if a customs declaration is
submitted and is accepted immediately, then those goods fall within the
declaration that has been accepted. So, in this case, for example, the goods were

released for free circulation.

Article 173 of the UCC pertains to an amendment of a customs declaration. It is
very important to emphasise that the judgment of the CJEU, relied on by the
Appellant, in Case C-97/19 Pfizer & Langen was considering the precursor to
Article 173 of the UCC namely Article 78 of the Union Customs Code (“UCC”),
which is very different to Article 173 of the UCC.

Article 55 of the Agreement deals with a claim for preferential tariff treatment. It is
clear from the interaction of Article 54 and Article 55 of the Agreement that the
information must be available to the relevant person at the time of importation and
this is also addressed in the Commission Guidance Note that was referred to.
Article 56 of the Agreement specifically deals with statements on origin and Article
58 of the Agreement specifically deals with importer's knowledge. Importer’s

knowledge does not arise herein, because the Appellant never sought to rely on
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66.16.

66.17.

66.18.

66.19.

U117 importer's knowledge. All declarations were made on the basis of U116, a

statement on origin.

U116 requires a statement of origin which can be stated on the supplier invoice
or on another similar document. There is specific wording provided at Annex 7 of
the Agreement. If the prescribed text is not used, then the claim is not accepted.
U117, importer's knowledge requires information in the form of supporting
documents or records provided by the exporter or manufacturer of the product to
the importer. This information provides valid evidence that the product qualifies
as originating. The importer is fully responsible for proving the relevant rule in
Annex ORIG-2: Product Specific Rules of Origin and the conditions set down in
Chapter 2, on Rules of Origin have been met. A bill of materials used to
manufacture the vehicle, clearly showing that the non-originating materials do not

exceed 45% of the ex-works price, is required.

If the claim is based on a statement of origin, the statement of origin must be
available and capable of being provided to the customs authority if requested to
do so and in this case, that was not capable of being done, because there were
no statements on origin available at the point of declaration. The only statements
on origin provided by the Appellant, postdated the declarations being made on
the AIS.

Annex 7 of the Agreement provides the text of the statement on origin which states
that “[t]he Statement on Origin, referred to in Article 56 of this Agreement shall be
made out using the text set out below, in one of the following language versions,
and in accordance with the laws and regulations of the exporting party."
Furthermore, a sample statement on origin is provided which states: " The exporter
of the products covered by this document (Indicate the reference number by which
the exporter is identified) declares that, except where otherwise clearly indicated,
these products are of [Indicate the origin of the product: the United Kingdom or

the Union] preferential origin."

Reference was made to the judgment in Bell Transport. It is relevant to the
argument that is being advanced regarding the entitlement to claim RGR. RGR
was not claimed on any of the import declarations. Therefore, it does not apply on
the facts of this appeal. Moreover, no evidence whatsoever has been provided,
either to the Respondent in advance of this appeal, or for the purposes of this
appeal, or indeed during the hearing of this appeal, that would support a claim for

RGR. Whilst the Appellant’s solicitor was urging that this was an issue of law and
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66.20.

66.21.

66.22.

that RGR automatically applied to the vehicles, the Respondent does not agree.
The Respondent relies on the Bell Transport decision, such that RGR is not solely
a question of law. There would have to be some factual matrix available to engage
with this argument in the first place. The Appellant would have to establish the
position regarding each of the vehicles the subject of this appeal, and akin to the
facts of the decision in Bell Transport, no proof in that regard was available to the

Commissioner herein.

In relation to the three vintage cars, no evidence supportive of this claim was
furnished to the Respondent at the time of declaration, in the intervention or for
the purposes of this appeal. There had been a query from the Appellant to the
Respondent in relation to one car only namely, a Triumph Acclaim. In an email
dated 19 April 2021, to the Respondent, the Appellant stated that “/ have rang
Ecustoms looking for the box 44 code and to see if anything else needed for the
vintage cars and | am waiting there response as it it (sic) those TRUIMPHS were
made in the UK so should come under the country of origin codes as well.” No
further correspondence was received after that date. As with any claim made on
a declaration on the AIS, an importer must be in a position to provide the relevant
proofs to the Respondent, namely that the vehicles are in their original state, they
are in excess of 30 years old and of a model or type that is no longer in production.
The Appellant should not make this claim for the first time in his grounds of appeal.
However, the Respondent would be more than willing to examine any

documentation the Appellant holds to prove these claims.

Reference was made to the decision in Kenny Lee v The Revenue
Commissioners [2021] IECA 18 (“the Lee decision”). Judicial review type
arguments and other arguments that have been made do not arise in a tax appeal.
Furthermore, the burden of proof is on the Appellant in this appeal in accordance

with the decision of the High Court in Menolly Homes.

Reference was made to the Appellant’s reliance on section 45 of the Companies
Act 2014. No evidence of any ratification within the meaning of section 45 of the
Companies Act 2014 was ever provided to the Respondent. If there had been an
agency, then that would allow the Appellant to look to the other sub-party for
compensation in respect of the issues. However, this appeal engages the very
specific requirements of the UCC regarding representation, and no alleged or
purported agency permits anything other than compliance with the very specific

requirements of the UCC.
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66.23.

66.24.

Reference was made to Article 120 of the UCC. There were no special
circumstances that applied to the Appellant and there was no exceptional situation
that prevailed for the Appellant when compared to other operators engaged in the

same business. The requirements were the same for everybody.

Insofar as the Appellant referred to the company, that was set up from mid-
February 2021 onwards and was not involved in the declarations that are under
appeal. Each of those declarations was made on the basis of the Appellant using
his own name, address and EORI number. There was no representation status
asserted, and no proof of empowerment was ever provided to the Respondent

thereafter.

Material Facts

67. Having read the documentation submitted by the parties in this appeal and having

considered the evidence adduced and submissions made at the hearing of the appeal,

the Commissioner makes the following findings of material fact:

67.1.

67.2.

67.3.

67.4.

67.5.

67.6.

67.7.

67.8.

The Appellant is a customs declarant whose business includes lodging

declarations for second hand vehicles being imported from the UK into Ireland.

The Appellant did not own the vehicles, trade in vehicles nor was he a commercial

importer.

The Appellant registered for customs procedures and obtained his own personal
EORI number.

In 2021, the Appellant established the company for the purpose of providing
customs clearance services, in particular in relation to the importation of motor

vehicles from the UK to Ireland.

On 15 February 2021, the company was incorporated and its certificate of

incorporation reflects that date.

In relation to the vehicles, the Appellant completed customs formalities and
declarations via the “AlS”, used his own personal EORI number and under the

heading “declarant”, the Appellant used his own name and address.

The Appellant left blank or did not complete the box on the declarations on the

AIS indicating whether he was acting as a direct or indirect representative.

The Appellant lodged customs declarations on the AIS in respect of imported

vehicles, for which the Appellant claimed GBPO.
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67.9.

67.10.

67.11.

67.12.

67.13.

67.14.

67.15.

67.16.

67.17.

67.18.

67.19.

The declarations at issue in this appeal were all lodged by the Appellant during
the relevant period using the AIS and no declarations at issue in this appeal were

lodged using any previous system of the Respondent.

It was not mandatory that the Appellant complete the box on the AIS in relation to
representation because it is not envisaged that representation is mandatory,

having regard to the language used in Article 18 of the UCC.

The Appellant claimed GBPO on the basis of U116, statement on origin. However,
the Appellant did not have statements on origin for the vehicles at issue at the

time the declarations were made.

The statements on origin submitted by the Appellant to the Respondent were not

contemporaneous, but rather postdated the declarations being made on the AlS.

There was no claim for RGR in respect of any of the declarations lodged by the

Appellant in respect of the vehicles at issue in this appeal.

There was no documentary evidence submitted to the Respondent or evidence

adduced at the appeal hearing, to support a claim of RGR.

There was no documentary evidence submitted to the Respondent or evidence
adduced at the appeal hearing, to support the classification of three vehicles as

vintage cars.

There was no documentary evidence adduced by the Appellant to support an
agency agreement between him and the company nor was there any
documentary evidence adduced to support the contention that the company

ratified all acts of the Appellant prior to its incorporation.

No documentary evidence of empowerment was submitted by the Appellant to
support his position that he acted as a direct representative of the importers. The

Appellant submitted that oral agreements were in place with the importers.

A TAN authorisation allows the declarant to enter a separate EORI in order to pay
a debt at customs clearance. A TAN authorisation does not constitute evidence

of empowerment.

The Respondent does not always request supporting documents at the point of
entry, but within three years of importation the Respondent is entitled to subject

any import to an audit or documentary check.
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67.20.

67.21.

67.22.

67.23.

67.24.

67.25.

67.26.

67.27.

Analysis

The classification of an import as “orange”, “red” or “green” at the point and time
of entry does not affect the entitlement of the Respondent to later subject the

goods to a check or audit.

On 25 January 2021, a PCIl was initiated, when the Respondent issued
correspondence to the Appellant outlining the specific proofs required to claim

GBPO for the vehicles being imported into the State for the relevant period.

On 11 October 2023, a Notification of Customs Debt issued to the Appellant, in
the amount of €93,924.00.

Subsequent to the correspondence dated 11 October 2023, the Appellant
provided further documents to support a claim of RGR for one of the vehicles. The
evidence was accepted by the Respondent and an amended Debt Notification
letter issued on the same date, 11 October 2023, notifying the Appellant that the
Respondent was establishing an updated total customs debt in the amount of
€93,020.62.

On 31 October 2023, the Appellant discharged the customs debt due to the

Respondent.

On 8 November 2023, the Appellant lodged a first stage appeal to the DAO of the

Respondent.

On 12 January 2024, the DAO determined that he was satisfied with the decision
made by the case officer and the Appellant’s appeal was not upheld by the

Respondent.

On 9 February 2024, the Appellant duly appealed the customs debt to the

Commission.

Burden of proof

68. The appropriate starting point for the analysis of the issues is to confirm that in an appeal

before the Commission, the burden of proof rests on the Appellant, who must prove on

the balance of probabilities that an assessment to tax is incorrect. This proposition is now

well established by case law, for example in the High Court case of Menolly Homes at

paragraph 22, Charleton J. stated that:

“The burden of proof in this appeal process is, as in all taxation appeals, on the

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal
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69.

70.

71.

72.

Commissioners as to whether the taxpayer has shown that the relevant tax is not

payable”.

The Commissioner also considers it useful herein to set out paragraph 12 of the judgment

of Charleton J. in Menolly Homes, wherein he states that:

"Revenue law has no equity. Taxation does not arise by virtue of civic responsibility
but through legislation. Tax is not payable unless the circumstances of liability are

defined, and the rate measured, by statute...”

The law regarding the burden of proof and the reasons for it has been reaffirmed in recent
subsequent judgments, such as McNamara v Revenue Commissioners [2023] IEHC 15

and Quigley v Revenue Commissioners [2023] IEHC 244.

More recently, the Court of Appeal has affirmed this position in the case of JSS & Others
v Tax Appeals Commissioner [2025] IECA 96. In that case, at paragraph 34, McDonald
J. stated:

“[...] the taxpayer bears the burden of demonstrating that a tax assessment is wrong.”

However, it is important to state that when an appeal relates to the interpretation of the
law only, Donnelly J. and Butler J. clarified the approach to the burden of proof, in their
joint judgment for the Court of Appeal in Hanrahan v The Revenue Commissioners [2024]
IECA 113 (“Hanrahan”). At paragraphs 97-98, the Court of Appeal held that:

“97. Where the onus of proof lies can be highly relevant in those cases in which

evidential matters are at stake................

98. In the present case however, the issue is not one of ascertaining the facts; the facts
themselves are as found in the case stated. The issue here is one of law;....Ultimately
when an Appeal Commissioner is asked to apply the law to the agreed facts, the
Appeal Commissioner’s correct application of the law requires an objective
assessment of what the law is and cannot be swayed by a consideration of who bears
the burden. If the interpretation of the law is at issue, the Appeal Commissioner must
apply any judicial precedent interpreting that provision and in the absence of
precedent, apply the appropriate canons of construction, when seeking to achieve the

”

correct interpretation..........

Substantive issues

73.

In respect of the substantive issues in this appeal, the Appellant in his Notice of Appeal
set out nine separate grounds of appeal. The Commissioner will address each ground of

appeal in turn, hereunder as follows:
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Ground of appeal 1 - The appellant is not liable in respect of any customs debt, because he

acted at all times as director and an employee, on behalf of the company

74.

75.

76.

The Commissioner notes the Appellant’s first argument, that he was not liable in respect
of the customs debt, because he acted at all times as a Director and employee on behalf
of the company, and that the only entity that traded as a customs agent, was the
company. Hence, he argued, the imposition of the customs debt on him in his personal
capacity purported to set aside the separate corporate existence of the company, without
any basis in law or in fact. The Appellant’s solicitor submitted that settled principles of
agency provide that an agent who acts on behalf of a disclosed principal does not incur
personal liability, absent express agreement to the contrary. He said that the basic
principle that an agent who acts on behalf of a principal was not personally liable is trite
law, and reference was made to the judgment in Gadd v Houghton & Co (1876) 35 LT
222, which decision the Commissioner has considered in the course of her analysis in

this Determination.

The Commissioner notes that on 15 February 2021, the company was incorporated. This
was supported by the certificate of incorporation submitted by the Appellant in support of
his appeal and was not a fact in dispute in this appeal. It is a material fact in this appeal
that the declarations at issue were lodged on the AIS up to 30 June 2021. Furthermore,
it is a material fact found in this appeal that the declarations at issue all reflected the
Appellant’s name and not the company under the heading “declarant”, in addition to the
Appellant’s personal EORI number being used, as opposed to the company’s EORI

number, on the declarations at issue.

The Appellant’s solicitor posited that despite those material facts, namely that the
declarant fields reflected the Appellant's name and EORI number as opposed to the
company’s name and EORI, section 45 of the Companies Act 2014 was applicable to this
scenario. The Commissioner notes that section 45 of the Companies Act 2014 provides
that:

“(1) Any contract or other transaction (including any application to any lawful authority)
purporting to be entered into by a company prior to its formation, or by any person on

behalf of the company prior to its formation, may be ratified by the company after its

formation.

(2) Upon such contract or other transaction being so ratified, the company shall

become bound by it and entitled to the benefit of it as if the company had been in

existence at the date of such contract or other transaction and had been a party to it.
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(3) Prior to such ratification (if any) by the company, the person or persons who

purported to act in the name or on behalf of the company shall, in the absence of

express agreement to the contrary, be personally bound by the contract or other

transaction and entitled to the benefit of it.”

The Appellant submitted that acts done on behalf of a company prior to incorporation may
be ratified by the company and upon ratification, an agent has no personal liability, absent
an express agreement to the contrary. The Appellant submitted that the company ratified
all pre-incorporation trading by adopting the transactions in its accounts, by registering
for employer PAYE, by including the trading from 1 January 2021 in its corporation tax
returns and by continuing the business without interruption following incorporation. That
was so, he argued, because upon ratification it was as if the company had been in
existence at the time of the contract, and under the law of agency the company, and not
the Appellant, was liable. Moreover, the Appellant's solicitor submitted that this
interpretation was further confirmed by the wording of section 45(3) of the Companies Act
2014, which states that an agent is personally liable only prior to the ratification by the

company of the act concerned.

The Commissioner notes the Appellant’s evidence that he never personally traded and
never intended to do so, and that it was always done with the company in mind. The
Commissioner notes the Appellant’s testimony that at the time, the administrative steps
he was required to take to establish the company such as registering for corporation tax
and obtaining an EORI number for the company, were taking longer than anticipated due
to the Covid-19 pandemic. Furthermore, he gave evidence that he used his own personal
EORI number out of an administrative necessity, due to the company not having its own
EORI number at the time, and the timing of the incorporation of the company and its tax

registration.

The Appellant’s solicitor argued that the use of an EORI humber does not create liability
where the declarant is an agent of the company. There was no statutory basis on which
the inclusion of an EORI number could create a customs debt and to do so would amount
to imposing taxation by implication. The Appellant’s solicitor argued that the company
was the trading entity and agent at all times before and from the commencement of
trading in January 2021, and the Appellant did not trade in his personal capacity. He
submitted that looking at the facts, it was abundantly clear that the entity with which the
Respondent was dealing with was the company and that the company was trading at all
material times. The Commissioner notes the Appellant’s submissions wherein he argued

that: “The slip-up in use of a personal tax reference number cannot change the basic fact
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that it was the company trading and the company dealing with Revenue. To do otherwise,
would go against basic company law and the separate identity of the company which is
very firmly established in law. Furthermore, it would be utterly unreasonable and against
basic principles of fairness and constitutional justice between the citizen and state to claim
personal liability going behind the existence of a company, based on what is self-evidently
a slip or error.” In terms of the evidence adduced, the Appellant’s solicitor argued that
“section 45 of the Companies Act retrospectively exonerates [the Appellant] personally
on any view of the matter once the company is formed and the trading is ratified and | say

that on the evidence, there is more than sufficient evidence of ratification.”

In response, the Respondent argued that it does not accept that section 45 of the
Companies Act 2014 applied herein. Counsel for the Respondent submitted that the
Appellant was asked to furnish agreements with customers and the company, and whilst
the Appellant produced bank statements in the name of the company, the Respondent
argued that this merely confirmed the existence of a business. Counsel for the
Respondent submitted that despite requests being made by the Respondent, no
documentary evidence was furnished to the Respondent to substantiate the claim that
the Appellant was acting on behalf of the company, and the Appellant has provided no
documentary evidence of any agreements between the Appellant and the company.
Furthermore, the Appellant’'s EORI number was used on all of the declarations and there
are no instances where the company was listed as the declarant on any of the import
declarations at issue in this appeal. Counsel for the Respondent stated that customs
declarations submitted by a declarant on the AIS are legally binding returns similar to any
other return made to the Respondent. Counsel for the Respondent relayed that there are
very specific requirements in the UCC regarding representation, and no alleged or
purported agency permits anything other than what the very specific requirements of the
UCC required. Therefore, once the declaration was lodged with the Appellant’s name and
EORI number as the declarant, the customs debt crystalised once that customs
declaration was accepted by the Respondent and the goods were released for free

circulation.

The Commissioner has considered all of the evidence adduced, including the testimony
of the Appellant and the documentation submitted in this appeal. The Commissioner
notes the submissions made by the parties and their respective opposing positions in
relation to the application of section 45 of the Companies Act 2014 to the facts of this

appeal and the question as to whether the Appellant was acting on behalf of the company.

" Transcript Day 1, page 187
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The Commissioner is of the view that the evidence adduced does not support a finding
that the Appellant was acting on behalf of the company. The Commissioner notes that
the Appellant’s solicitor posited that “looking at the facts, it is abundantly clear that the
entity with which the Respondent was dealing with was the company and that the
company was trading at all material times.” Furthermore, the Commissioner notes that
counsel for the Respondent submitted that “despite request, no documentary evidence
has been provided to the Respondent to substantiate the claim that the Appellant was
acting on behalf of the company, and the Appellant has provided no documentary

evidence of any agreements between the Appellant and the company.”

The Commissioner is satisfied that no documentary evidence was submitted by the
Appellant to support his argument that the company ratified the acts of the Appellant
consequent to the incorporation of the company on 15 February 2021. The Commissioner
was presented with no corroborating evidence to support a finding by the Commissioner
that the Appellant was acting on behalf of the company at the time the declarations were
made. Furthermore, despite the Appellant’s evidence that the company was incorporated
on 15 February 2021 and the company having received its VAT number by the end of
March 2021, no explanation was proffered by the Appellant, why he continued to use his
personal name and address and his own EORI number on the declarations on the AlS,
as opposed to the company name and EORI number. The Commissioner notes
references to certain documentation by the Appellant that supports this argument.
However, no documentation was furnished or opened to the Commissioner at the hearing
of the appeal to establish that the company ratified the acts of the Appellant. The
Commissioner agrees with the Respondent’s submission that customs declarations
submitted by a declarant on the AIS are legally binding returns similar to any other return
made to the Respondent. The Commissioner is therefore satisfied that once the
declarations were lodged on the AIS with the Appellant’s name and EORI number as the
declarant, the customs debt crystalised when the customs declarations were accepted by

the Respondent and the goods were released for free circulation.

Even if the Commissioner is wrong in her analysis of the evidence adduced to support
the Appellant acting on the company’s behalf and the ratification of those acts by the
company, the Commissioner must apply the relevant legislation to the facts of this appeal.
The Commissioner is satisfied that in this appeal she is dealing with a customs debt as a
result of the importation of vehicles into the State, and the provisions of the UCC are
applicable to the Appellant in that regard. The Commissioner is satisfied that when
making the declarations on the AlS, the Appellant used his own name and EORI number

as the declarant on all of the declarations the subject matter of this appeal and nowhere
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is there reference to the company. Article 5 of the UCC provides for certain definitions. In
particular the Commissioner notes that “customs declaration” means “the act whereby a
person indicates, in the prescribed form and manner, a wish to place goods under a given
customs procedure, with an indication, where appropriate, of any specific arrangements
fo be applied”; and “declarant” means ‘the person lodging a customs declaration”.
Furthermore, and of note is Article 15 of the UCC wherein at paragraph 2 it states that
“The lodging of a customs declaration....shall render the person concerned responsible
for all of the following: (a) the accuracy and completeness of the information given in the
declaration, notification or application, (b) the authenticity, accuracy and validity of any
document supporting the declaration, notification or application (c) where applicable,
compliance with all of the obligations relating to the placing of the goods in question under
the customs procedure concerned, or to the conduct of the authorised operations”. The
Appellant’s solicitor posited that “there is nothing in the Customs Code or Irish law that
can permit [the Respondent] to disregard the personality of a company and impose
liability directly on a director or employee of a corporate customs agent.”? The
Commissioner is satisfied that no evidence was adduced to support the ratification by the
company of the acts of the Appellant and aside from that fact, the Commissioner must
apply the law as it stands and the UCC is applicable herein to the Appellant in
circumstances where it was the Appellant who was responsible for the accuracy and
completeness of the information given in the declaration, the authenticity, accuracy and
validity of any document supporting the declaration and compliance with all of the
obligations relating to the placing of the goods in question under the customs procedure
concerned. As stated, it is a material fact in this appeal that all of the declarations at issue
in this appeal reflected the Appellant’s name and EORI number not the name or EORI

number of the company.

Accordingly, the Commissioner finds that having regard to the applicable legislation,
namely the UCC, it is the Appellant who was the declarant on the customs declarations.
Having regard to Article 15 of the UCC, it was the Appellant who was responsible for the
accuracy of the declarations made on the AIS. The declarations were reflective of the
Appellant and not the company and hence, the Appellant was the person liable for the
customs debt and not the company. Article 173 of the UCC deals with the amendment of
a customs declaration and no amendment is permitted once the customs authorities have
released the goods in question, which occurred herein (the Commissioner will deal with
this point in greater detail later in this Determination as a stand-alone ground of appeal).

Therefore, having regard to the applicable provisions of the UCC, the Commissioner must

2 Transcript Day 1, page 187
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find that it was the Appellant who was the declarant and person named on the
declarations, not the company, as it was the Appellant who was named on the
declarations at the time the declarations were made and it was the Appellant's EORI
number that was used at the time the declarations were made. No references are made
on the declarations to the company, and it is not open to the Commissioner to disapply
the legislative provisions, namely the UCC, to find that the company was the declarant

and not the Appellant.
Ground of appeal 2 - The company was at all times a customs agent and not a principal.

85. The Commissioner has found in the preceding paragraphs that there was no evidence
adduced to support the Appellant’s argument that the company ratified the acts of the
Appellant, who had acted on behalf of the company. Therefore, the Commissioner found
that in circumstances where it was the Appellant’'s name, address and EORI number, not
the company’s name which was reflected on the declarations at issue in this appeal, it
was the Appellant and not the company that was the declarant. Hence, the Commissioner
intends to address this ground of appeal in light of that finding, that the Appellant was the
declarant and not the company. Accordingly, the Commissioner will consider this ground
of appeal as being whether the Appellant, rather than the company, acted as an agent
and direct representative of each of the importers, and insofar as any customs debt or
liability arose in respect of the subject matter of the appeal, it was the liability of the

importers only and not the Appellant.

86. The Commissioner notes the Appellant’'s second ground of appeal, that there was no
requirement in Article 19 of the UCC for a specific form of proof that a customs agent was
acting as a direct representative and that the evidence available to the Appellant, and in
turn the Respondent, was more than adequate to meet the civil standard of proof to

establish that the Appellant was not liable for the said customs debt.

87. The Appellant submitted that “humerous authorisations and other information are and
were held by [the Respondent] showing this position beyond all doubt.” The Appellant's
solicitor submitted that “[tJhere’'s no requirement at law that the appointment of someone
as a customs agent has to be in writing...An agent can be appointed verbally. That's the
most basic and trite law and in that situation, that person being an agent is sufficient so
that they're not liable. It's the principal, the importer, who's liable...It's common law. It's
most basic common law....The exception is when they do have to be appointed in writing
and | say that doesn't apply here and [the Respondent] effectively required a written

evidence of authority. | say it doesn't have to be evidenced in writing or be in writing and
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that's at the core of this case.” That was so, he posited, because daily life would not work
if a verbal agency agreement could not be accepted. He submitted that verbal agency
can be evidenced in a number of ways and that the TAN authorisations were evidence to
support empowerment. The Appellant’'s solicitor stated that “the requirement that
somebody be empowered in writing is completely artificial and isn't mandated by the
legislation and is the whole hook or charge on which the taxpayer, the appellant, is

purported to be made personally liable, both at the corporate and individual level.”

The Commissioner notes the evidence of the Appellant that he had verbal agreements in
place with the importers. However, the Appellant stated that the TAN authorisations made
perfectly clear that he was acting as a customs agent on behalf of the importers. The
Appellant relayed that he understood that the TAN documentation that he had submitted
was proof of empowerment and the agreements that he had with the importers. It was put
to the witness by counsel for the Respondent that this was disputed by the Respondent,
and that it had requested the Appellant to provide proof of empowerment at the time, such
as a written contract in respect of the imports. The Commissioner notes that the
Respondent submitted that had the Appellant produced evidence of empowerment or
documentation to that effect, then the Respondent would have been willing to allow an
amendment to the declarations to reflect that position. The Appellant stated that this was
not the impression that he had when his meeting with the Respondent during the PCI
concluded, and that he was of the view that the Respondent was demanding that
evidence of empowerment be in the prescribed form only. The Commissioner notes that
the Respondent submitted that a TAN authorisation permits payment against a trader's
EORI account or TAN account, such that it was simply a fiscal arrangement which did not
constitute evidence of empowerment. Moreover, the Commissioner notes that the
eCustoms Helpdesk Notification 027/2020 explains that a TAN authorisation is not

accepted by the Respondent as evidence of empowerment.

The Appellant submitted that the TAN authorisations unambiguously show that the
Appellant was acting in the capacity of direct representative and hence, the Appellant had
no liability in respect of the said customs debt. The Respondent maintained that the
requirement was that evidence of empowerment must be in place at the time the
declarations were made on the AIS. The Commissioner notes that the Appellant
confirmed that he did not have written agreements with the importers at the time the

declarations were made in the form required by the Respondent.

38 Transcript Day 1, page 192
4 Transcript Day 1, page 193
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The Commissioner notes the submission by the Appellant’s solicitor that “So clearly if you
act as an agent and it's apparent you're an agent, your principal is liable and this carries
through under Article 18 and 19 and direct and indirect representative but if you act but
you don't say you're an agent at all whatsoever, then yes, of course you are liable in that
situation and that is what Article 19 is saying and [the Respondent] accept that. In all the
electronic returns it was clear that consignee was someone different to the declarant.
They accept that [the company], [the Appellant], are a customs agent. They don't contend
that they've been misled and | say there's nothing in Articles 15, 16 or 19, or Article 77,
which can place a personal liability on [the company], yet alone [the Appellant] personally
and it would be extraordinary to find a charging provision, charging someone with tax and
what has happened here is extraordinary.... and | refer to the principles of European
Contract Law and they are completely consistent with the concept of agency and
undisclosed agency and they make clear that a person can be appointed an agent in any

way whatsoever, formally or informally.”™

In the Appellant’s Outline of Arguments, the Commissioner notes that the Appellant
argued that “Principles of European Contract Law and the accompanying academic
commentary, the distinction between direct and indirect representation corresponds to
the classical distinction between: a) disclosed agency (where the third party knows it is
dealing with an agent acting for a principal) and the agent is not therefore liable; and b)
undisclosed agency (where the third party has no reason to believe that the intermediary
is acting as an agent at all) and the person who is an agent but does not disclose this fact
is liable. Indirect representation arises, in contract law terms, only where: a) the
intermediary contracts in its own name; and b) the third party neither knows nor has
reason to know that the intermediary is acting on behalf of another. That is not this case.
Revenue: a) knew that the Company was acting as a customs agent; b) knew the identity
of the importers; c¢) accepted declarations identifying third-party consignees; and d)
accepted the use of importer TAN accounts. This is therefore a case of disclosed agency.

Article 19(1) has no application to such circumstances.”

The Commissioner will now consider the applicable legislative provisions of the UCC that
apply to representation. Article 18 of the UCC provides that “any person may appoint a
customs representative. Such representation may be either direct, in which case the

customs representative shall act in the name of and on behalf of another person, or

indirect, in which case the customs representative shall act in his or her own name but

on behalf of another person.” [Emphasis added]. The Commissioner notes the use of the

5 Transcript Day 1, page 198
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word “may” in Article 18 of the UCC. Thus, the Commissioner is satisfied that it is not a
mandatory requirement that a representative be appointed. This finding is important as
later in this Determination, the Commissioner deals with the Appellant’s argument in
respect of the representation box on the AlS not being a mandatory field for completion,
as opposed to a previous system, wherein the Appellant submitted that the representation

field was mandatory on the system.

Article 19 of the UCC provides that a representative shall state that it is acting on behalf
of the person represented and shall specify whether the representation is direct or
indirect. The Commissioner has considered the mandatory use of language in Article 19
of the UCC, namely “shall state”. This means that it was mandatory that the Appellant, if
acting in the capacity of representative, state that he was acting on behalf of a person
either directly or indirectly. Furthermore, the Commissioner observes that Article 19 of the
UCC provides that persons who fail to state that they are acting as a customs
representative or who state that they are acting as a customs representative without being
empowered to do so, shall be deemed to be acting in their own name and on their own
behalf. [Emphasis added]

Thus, Article 19 of the UCC contains a deeming provision. The Commissioner is satisfied
that a deeming provision effectively allows one set of facts to be treated as if they were a
different set of facts. It is often referred to as a statutory fiction. The Commissioner is
satisfied that this means that if a person fails to state that they are acting as a customs
representative or that they are acting as a customs representative without being
empowered to do so, that person shall be treated as acting in their own name and on
their own behalf. The Commissioner observes that it was not in dispute in this appeal that
the representation box was not ticked on the AIS. The consequence of this was, according
to the evidence of the Respondent, that there was no box ticked in terms of direct or
indirect representation, as those boxes only become mandatory if the representation box

is ticked initially.

The Commissioner is also mindful of Article 15 of the UCC which provides that
documentation and information in relation to the accomplishment of customs formalities
or in customs controls shall be produced at the request of the customs authorities, within
any time-limit specified. Again, the language used is mandatory in nature. Furthermore,
Article 15 of the UCC is clear in its terms wherein it states that the lodging of a customs
declaration shall render the person concerned responsible for the accuracy and

completeness of the information given in the declaration.
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The Commissioner has had regard to the Respondent’s evidence that there is a “tick box”
on the AIS that allows a customs representative to input the information required by the
UCC, but that it was possible to leave the representation box blank. However, the
Commissioner notes that the consequence of not ticking the box is that the person making
the declaration will be deemed to be taking responsibility for the debt. The evidence of
the Respondent’s withesses was that the Appellant did not complete the representation
box on the customs declarations lodged on the AIS. Moreover, the Appellant accepted
that was the case. The completion of the representation box was not mandatory on the
AIS, having regard to Article 18 of the UCC. Consequently, the Respondent treated the
Appellant as if he was the importer of the vehicles and responsible for the said customs
debt, in the absence of evidence of empowerment in the form of documentation as
opposed to verbal agreements. The Commissioner notes the evidence of the
Respondent’s withesses that an opportunity is always provided to the declarant to furnish
evidence of empowerment at a later stage, and which documentation would be accepted,
if the documentation was dated prior to the declarations being made on the AlS. The
Respondent’s witnesses stated that opportunities were provided to the Appellant to
furnish evidence of empowerment and the documentation that was required. However,
no empowerment documentation has been forthcoming to date. The Commissioner notes
the Respondent does not accept that a TAN authorisation constitutes evidence of

empowerment.

In the Commissioner’s previous determinations in 19TACD2023, 97TACD2025 and
239TACD2025, the Commissioner found that having had regard to the evidence of the
Respondent’s witnesses, a TAN authorisation did not constitute empowerment
documentation. Similarly in this appeal, the Commissioner heard evidence from the
Respondent’s witness 3 that the purpose of a TAN authorisation was to grant a financial
authorisation, not an empowerment authorisation under the UCC, as it is a technical
authorisation to use a trader's account to deduct the applicable amounts of customs duty
payable on the importation of goods. Furthermore, the Commissioner noted the evidence
that whilst a TAN authorisation was evidence of a relationship, it was not evidence of
empowerment required in accordance with Article 19 of the UCC. Whilst the
Commissioner is not bound by her previous determinations, the Commissioner has not
been presented with any evidence herein to show why she should depart from her
previous decisions in 19TACD2023, 97TACD2025 and 239TACD2025. Hence, the
Commissioner is satisfied herein that a TAN authorisation does not constitute evidence
sufficient to establish empowerment and the Commissioner is so satisfied, on the basis

of the Respondent’s evidence in relation to the purpose of a TAN authorisation.
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The Commissioner is satisfied that the wording of Article 19 of the UCC is clear and
unambiguous, and capable of being understood having regard to the plain and ordinary
meaning of the words in the article. It requires that when dealing with the customs
authorities, a customs representative shall state that he or she is acting on behalf of the
person represented and shall specify whether the representation is direct or indirect, and

persons who fail to state that they are acting as a customs representative or who state

that they are acting as a customs representative without being empowered to do so shall

be deemed to be acting in their own name and on their own behalf. [Emphasis added]
Furthermore, the customs authorities may require persons stating that they are acting as
a customs representative to provide evidence of their empowerment by the person
represented. Furthermore, Article 15 of the UCC is entitled “Provision of information to
the customs authorities” and provides that any person directly or indirectly involved in the
accomplishment of customs formalities or in customs controls shall, at the request of the
customs authorities and within any time-limit specified, provide those authorities with all
the requisite documents and information, in an appropriate form, and all the assistance
necessary for the completion of those formalities or controls. This is in addition to the
requirement in Article 15 of the UCC that the lodging of a customs declaration shall render
the person concerned responsible for the accuracy and completeness of the information

given in the declaration, notification or application.

Article 15 of the UCC makes clear the importance of accuracy and completeness in terms
of the declaration and Article 19 of the UCC specifically provides a power to the customs
authorities to request a customs representative to provide evidence of empowerment.

Furthermore, persons who fail to state that they are acting as a customs representative

or who state that they are acting as a customs representative without being empowered

to do so shall be deemed to be acting in their own name and on their own behalf.
[Emphasis added]

100. The Commissioner notes that on 13 November 2020, the Respondent issued eCustoms

Helpdesk Notification 027/2020, which stated that:

"While there is no specific format laid down in the Code in relation to empowerment,
[the Respondent] expect that the authorisation of empowerment would be in

accordance with the specimens attached to this Notice."

101.The Appellant accepted that he did not have evidence of empowerment in the form of

signed agreements with the importers, rather he had verbal agreements. The
Commissioner notes the Appellant’'s email dated 14 November 2022, wherein it was

confirmed that he did not have the signed authorisation form to act as a direct

72




representative as per eCustoms Helpdesk Notification 027/2020. The Appellant gave
evidence that he understood from the Respondent, that the Respondent required only the
format set out in eCustoms Helpdesk Notification 027/2020 and that no other form of
empowerment would be accepted. The Commissioner does not accept that evidence that
the Appellant believed that the Respondent required only the format as set out in the
notification. The correspondence that ensued between the Appellant and the Respondent
during the course of the PCI supported the Respondent’s requests for documentation in
general that would evidence empowerment and such agreements with the importers. The
Commissioner is satisfied that nowhere in that correspondence was it suggested that the
Respondent would only accept a document if it was in the format provided for by the
eCustoms Helpdesk Notification 027/2020. In particular, the Commissioner notes the
correspondence dated 9 September 2023, which issued from the Respondent to the
Appellant requesting that he submit “....contracts or any company documents showing
that the 3rd party was aware that you ([the Appellant]) were acting as an agent on behalf
of a limited company when your services were acquired’. Had the Appellant been in a
position to provide written documentation, that he was empowered to act on behalf of the
importers, the evidence of the Respondent’s witnesses was that this would have been
accepted as evidence of empowerment. The Commissioner accepts the evidence of the
Respondent’'s witnesses in that regard. Furthermore, the Commissioner notes the
Appellant’s evidence that he had verbal agreements with the importers and the evidence
of the Respondent in response, that it would encounter serious difficulties enforcing a
customs debt, if it were to rely only on verbal agreements with the importers, and that it
could only ever rely on written authorisation, which is required by Article 19 of the UCC
wherein it states that “...customs authorities may require persons stating that they are
acting as a customs representative to provide evidence of their empowerment by the

person represented.” [Emphasis added]

102. The Appellant submitted that in 2021, he believed that a TAN authorisation was sufficient
and at that time, the Appellant stated he was unaware of the Respondent’s guidance in
eCustoms Helpdesk Notification 027/2020. The Commissioner is satisfied that these
requirements existed prior to Brexit and that the Appellant’s submissions that the period
post Brexit was a difficult time, which was also coupled with the COVID-19 pandemic, do
not absolve the Appellant of his responsibilities under the UCC in terms of customs
formalities and procedures. The Commissioner notes the Respondent’s correspondence

dated 17 June 2023, that was issued to the Appellant wherein it stated that:

“[The Respondent] ran a comprehensive advertising campaign in 2020 to ensure all

traders/declarants were prepared for the fall-out of Brexit. [The Respondent] cannot be
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deemed liable for the failings of any company and/or declarant to familiarise
themselves with the changes to the import procedures caused by Brexit. Any claims
made for a relief of Customs Duty and the supporting evidence associated with these
claims is entirely a matter for you to address. The EU UK Trade and Cooperation
Agreement (TCA) is a free trade agreement that was signed on 30th December 2020,
between the European Union (EU) and the UK. The changes to claiming UK
Preferential Origin came into legal effect on 31st December 2020. [The Respondent]
issued guidance on the changes to importing goods from the UK on 31st December
2020.”

103. The Commissioner notes that there was no dispute between the parties that the Appellant
failed to state that he was acting as a direct representative and that he did not have in his
possession at the time of making the declarations, evidence sufficient to show that he
was acting as a direct representative. The Commissioner is therefore satisfied that the
Appellant has not discharged the burden of proof to establish that he was acting as a
direct representative at the time the declarations were made on the AIS and that he
complied with the requirements of Article 19 of the UCC. The Commissioner notes that
numerous opportunities were provided by the Respondent to the Appellant to comply with
its request for documentation. The Commissioner has no discretion in terms of the
legislative provisions and must apply the law as it stands. Furthermore, the Commissioner
is satisfied that the requirements as to evidence of empowerment being in the possession
of the Appellant at the time the declarations were made and his obligations under the
UCC were in existence prior to Brexit. The Appellant submitted that “filn the absence of
fraud or knowledge, EU customs law does not permit the imposition of a customs debt on
a person merely because that person was involved in the preparation or submission of
declarations.” The Commissioner does not accept that submission as a correct statement
of the law and she has set out heretofore the applicable legislative provisions and the

obligations on the Appellant with regard to customs formalities and procedures.

104. Therefore, in circumstances where the Appellant failed to state that he was acting as a
direct representative and in the absence of evidence to support the Appellant being
empowered to do so, the Appellant is deemed to have been acting in his own name and
on his own behalf and thus, was liable for the said customs debt. The Commissioner is
satisfied that in circumstances where the Appellant's name and EORI number were used
as declarant and in the absence of evidence of empowerment to support representation,
the Respondent properly applied the provisions of the UCC, in particular Article 19 of the
UCC, to deem the Appellant the declarant and hence, responsible for the said customs
debt that was established in accordance with Article 77 of the UCC. The Appellant
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submitted that there was ample evidence that he was acting for the importers. The
Commissioner does not accept that submission. The Commissioner is satisfied that no
evidence was adduced in this appeal to support the Appellant’s position that he was
acting in the capacity of direct representative of the importers. As stated, the
Commissioner does not accept that a reference to verbal agreements with importers is
evidence capable of establishing empowerment at the time the declarations were made

nor do the TAN authorisations establish empowerment.

Ground of appeal 3 - A taxing statute or directly applicable EU legislation must clearly and
expressly charge tax by its terms on the citizen as a matter of fundamental Irish Constitutional

law

105. The Commissioner notes the Appellant’s third ground of appeal relates to the Appellant’s
argument that a failure to provide evidence of empowerment in a format specified by the
Respondent was not a substantive legal basis for charging the Appellant with a personal
customs debt. The Commissioner notes that the Appellant submitted that the approach
is invalid and that “there is no statutory or EU-law basis which authorised the Respondent
to prescribe an exclusive format of empowerment or attach personal tax liability to non-

compliance with an administrative expectation.”

106. The Commissioner notes that it was posited by the Appellant’s solicitor that the UCC does
not prescribe any specific form of empowerment for customs representation.
Furthermore, the Commissioner notes the argument that the Respondent does not have
delegated powers under the UCC to mandate the form of authority required to constitute
evidence of empowerment for the purpose of Article 19 of the UCC nor pursuant to Article
163 of the UCC for the purpose of specifying the form of the standard customs
declarations and the required supporting documents. The Commissioner is satisfied that
Article 19 of the UCC refers to what is required as “evidence”, which the Commissioner
has set out heretofore in this Determination when addressing ground 2 of the Appellant’s

appeal.

107.1t was submitted by the Appellant’s solicitor that “it is a fundamental principle of Irish
constitutional law, that taxation must be imposed clearly and expressly by law....An Irish
taxing statute or directly applicable EU legislation must clearly and expressly charge tax
by its terms on the citizen, as a matter of fundamental Irish Constitutional law.....It is a
basic principle of Constitutional law that the sole power of taxation rests with the
Oireachtas.” The Commissioner considers that this is a correct summary of the
jurisprudence relating to taxing statutes. Further, the Appellant’s solicitor submitted that

Articles 21 and 22 of the Constitution of Ireland are clear that the Oireachtas cannot
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delegate the authority to levy a tax and that neither the UCC nor any Irish statute provides
that failure to comply with a specified format of authorisation furnished by the Respondent
invalidates agency or converts an agent into a principal liable for customs duty. The
Appellant’s solicitor submitted that “[i[f such an extraordinary result were intended, it

would have been stated in the clearest terms. It was not.”®

108.The Commissioner further notes that the Appellant argued that Article 163 of the UCC

was of no assistance to the Respondent. This was so, the Appellant argued, because
Article 163 of the UCC concerns supporting documents required for customs controls. It
does not relate to empowerment or confer power on national authorities to prescribe the
form of authority. Moreover, the Commissioner notes that the Appellant argued that any
reliance on Article 15 of the UCC by the Respondent was misplaced, because Article 15
of the UCC concerns responsibility for the accuracy and completeness of the information
provided in the declaration. It is not a charging provision and does not identify a customs
debtor, because liability for a customs debt is governed by Article 77 of the UCC. The
Appellant argued that in the absence of fraud, deception, or indirect representation,
Article 15 of the UCC cannot be used to impose a liability where the Respondent accepted

that that no fraud or dishonesty was alleged.

109.The Appellant submitted that Regulation 2015/2446, Annex B (Data Element 3/21,

Chapter 3, Section 1) sets out the mandatory information code and that “3.271 (3/21) deals
with representative status, which is deemed mandatory in respect of form H1 (import
declaration for release for free circulation). ECustoms Notice 27/20 acknowledges that
this is a mandatory requirement.” Furthermore, the Commissioner notes that the
Appellant contended that the Respondent disabled that requirement on the AIS sometime
prior to 1 January 2021, yet accepted declarations without the representation box being
completed. The Appellant’s solicitor argued that the system previous to the AlS, the AEP
system, had a mandatory requirement and submitted that fiJff specification of
representation status were mandatory as a matter of law, then either: a) the requirement
was waived by Revenue; or b) the declarations were legally invalid and incapable of
grounding a customs debt. Revenue cannot accept declarations in the absence of a

mandatory data element and later rely on that absence to impose liability on an agent.”

110. The Commissioner notes the Appellant’s arguments in relation the doctrine of legitimate

expectation and alleged unfairness on the part of the Respondent. In that regard the
Appellant’s solicitor referred the Commissioner to the judgment in Glencar, where the

Supreme Court made clear that for an expectation to be legitimately held, it was essential

6 Appellant’s Outline of Arguments, page 23
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firstly, that a public authority have made a promise or representation express or implied

as to how it would act in relation to an identifiable area of its activity and, secondly, that:-

“[...] this representation must be addressed or conveyed either directly or indirectly to
an identifiable person or group of persons affected actually or potentially in such a way
that it formed part of a transaction definitely entered into or a relationship between that
person and the public authority or that the person or group had acted on the faith of

the representation.”

111.The Appellant argued that the disabling of the representation box amounted to the
adoption of a position. The Appellant submitted that the Appellant and the company
“reasonably and correctly believed that entering themselves as the declarant and the
client as the consignee/importer was sufficient to show they were agents.” The
disablement of the mandatory requirement to tick the representation box meant that the
agent’s attention was not drawn to this issue. Had this issue been drawn to the agent’s
attention on the occasion of each declaration, then plainly he would have ticked the box

to show he was a direct representative, and therefore not personally liable.

112. The Commissioner notes the Appellant’'s arguments in relation invalidity, constitutional
law, unfairness and the doctrine of legitimate expectation. However, it is important to state
that the Commissioner does not have jurisdiction to make declarations or findings that an

assessment to tax, or in this appeal a Notification of Customs Debt, is invalid.

113.The Commission is a statutory body created by the Finance (Tax Appeals) Act 2015. As
a statutory body, the Commission only has the powers that have been granted to it by the
Oireachtas. The powers of the Commission to hear and determine tax appeals are set
out in Part 40A of the TCA 1997. The jurisdiction of the Commission does not extend to
the provision of equitable relief nor to the provision of remedies available in High Court
judicial review proceedings. Insofar as the Appellant seeks that the Commissioner set
aside a decision of the Respondent based on the alleged unfairness, breach of legitimate
expectation, disproportionality or repugnance to the Constitution of Ireland, such grounds
of appeal do not fall within the jurisdiction of the Commissioner and thus, do not fall to be
determined as part of this appeal. These matters are reserved for the inherent jurisdiction
of the High Court.

114.The Commissioner’s jurisdiction was set out clearly in the Lee decision, where in the

Court of Appeal, Mr Justice Murray stated that:

“The Appeal Commissioners are a creature of statute, their functions are limited to

those conferred by the TCA, and they enjoy neither an inherent power of any kind, nor
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a general jurisdiction to enquire into the legal validity of any particular assessment...
That means that the Commissioners are restricted to inquiring into, and making
findings as to, those issues of fact and law that are relevant to the statutory charge to
tax. Their essential function is to look at the facts and statutes and see if the
assessment has been properly prepared in accordance with those statutes. They may

make findings of fact and law that are incidental to that inquiry.

115.The Commissioner also considers it important to state that the Commissioner has no

supervisory jurisdiction over the Respondent, nor does the Commissioner have any
jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on the
part of the Respondent in its investigations of taxpayers. The Commissioner’s jurisdiction
“Is limited to determining whether an assessment correctly charges the relevant taxpayer
in accordance with the relevant provisions of the TCA”, as per the Lee decision. Thus,
the Commissioner is satisfied that she cannot consider allegations of procedural errors
or unfairness on the part of the Respondent. Any such allegations could only be

addressed by way of judicial review proceedings in the High Court.

116. That an Appeal Commissioner is not entitled to consider that an assessment or charge

to tax issued by the Respondent is invalid was confirmed recently by the Court of Appeal
in J.S.S,, J.S.J, T.S.,, D.S. and P.S. v A Tax Appeal Commissioner [2025] IECA 96.
Therefore, the legal question which frames the Commissioner's jurisdiction herein is
whether the Appellant can establish, on the balance of probabilities, compliance with the

requirements of the UCC, in relation to the importation of vehicles into the State.

Ground of appeal 4 - Breach of mandatory EU law principles of fair procedures, good

administration, proportionality and equity (Articles 41, 47 and 120 UCC)

117.In respect of the Appellant’s fourth ground of appeal, the Commissioner notes the

Appellant submitted that “[w]here EU law is being applied, principles of: a) fair procedures,
b) good administration, c) legal certainty, d) proportionality, and e) equity (A.120) apply
as a matter of law, irrespective of the domestic characterisation of the appeal body or the
statutory framework governing appeals.” The Commissioner notes that counsel for the
Respondent agreed that the Charter was engaged in this appeal and the Commissioner
also considers this to be the case. Therefore, it is open to the Appellant to argue that his

rights under Articles 41 and 47 of the Charter have been infringed by the Respondent.

118.The Commissioner notes that the Appellant also argued that Article 120 of the UCC

applied herein and the Commissioner will deal with that argument as a separate point to
the Appellant’s arguments in relation to his Charter rights. The Commissioner notes that

the Appellant contended that there was a breach by the Respondent of the principles of
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fair procedures, good administration, proportionality and equity. The Commissioner is
satisfied that she has jurisdiction to apply EU law as appropriate, and this was confirmed
in determination 31TACDZ2023.

119. Articles 41 and 47 of the Charter provide inter alia the following:
“Article 41 — Right to good administration

1. Every person has the right to have his or her affairs handled impartially, fairly and

within a reasonable time by the institutions, bodies, offices and agencies of the Union.
2. This right includes:

(a) the right of every person to be heard, before any individual measure which

would affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the

legitimate interests of confidentiality and of professional and business secrecy;

(c) the obligation of the administration to give reasons for its decisions.....

Article 47 — Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in compliance with the conditions

laid down in this Article... ”

120.The Appellant submitted that his Charter rights have been violated by the Respondent.
At page 28 of the Appellant’s Outline of Arguments, he lists certain material facts which
the Commissioner understands the Appellant relied on as being supportive of his Charter
rights having been infringed by the Respondent. The Commissioner observes that the
Appellant’s solicitor argued that the “circumstances are extraordinary’. Furthermore, the
Commissioner observes that in the context of the Appellant’'s Charter rights the
Appellant’s solicitor submitted that “it requires fair procedures and it requires substantive
fairness and acting reasonably and proportionately and I'm saying by any reckoning that

test hasn't been made.””

121.The Commissioner notes that the Respondent opened a PCI into the declarations made
by the Appellant on the AIS, within three years of the declarations having been made.

This was in accordance with its statutory powers. The Commissioner has considered the

7 Transcript Day 1, page 214
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correspondence submitted in the documentation in this appeal and the interactions
between the Appellant and the Respondent during the course of that PCIl. The
Commissioner is satisfied that the Appellant was afforded a right of response to the
correspondence that issued from the Respondent and was permitted to furnish
documentation to the Respondent in relation to both the matter of evidence of
empowerment and that of evidence of statements on origin, prior to the Respondent
making a decision as to a customs debt. Furthermore, the Appellant was afforded his
right to be heard and had a right of response to that also. Moreover, the Appellant was
afforded a right to appeal the decision of the case officer to the DAO of the Respondent
and thereafter, the decision of the DAO to the Commission. The Commissioner is satisfied
that the documentary evidence submitted in this appeal, shows that the Appellant was
afforded a comprehensive right of response to the Respondent, prior to it making its

decision as to a customs debit.

122.Having regard to the submissions, documentary evidence and testimony adduced in this
appeal, the Commissioner is satisfied that the Appellant has failed to show that the
Respondent breached his rights under Articles 41 and 47 of the Charter. The
Commissioner is satisfied that in accordance with Article 41 of the Charter the Appellant
had the right to be heard before any individual measure was taken that would affect him
adversely, he had a right if he requested, to access his file (there was no evidence
adduced that this was an issue in this appeal or that this right was denied) and he was
provided with reasons for the decision of the Respondent. Furthermore, in accordance
with Article 47 of the Charter, the Appellant had an effective remedy in the form of the
right to be heard, a first stage appeal and a second stage appeal to the Commission, of
the Respondent’s decision to impose a customs debt. The Appellant was afforded fair
procedures throughout the appeals process and at the hearing of the appeal. Therefore,
the Commissioner is satisfied that the Appellant has not satisfied the burden of proof and

shown on balance that his Charter rights have been breached, as alleged.

123.The Commissioner has considered the Appellant’s arguments in relation to Article 120 of
the UCC which provides for repayment or remission of a customs debt in the interest of
equity, where the debt is incurred under special circumstances and no deception or
obvious negligence may be attributed to the debtor. The Commissioner notes that the
Appellant contended that Article 120 of the UCC applied to his circumstances inter alia
that the Appellant acted honestly and in good faith; no deception was alleged; and these

matters arose in the exceptional circumstances of early post-Brexit trading.
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124.Furthermore, the Commissioner notes the list in the Appellant’s Outline of Arguments in
relation to this ground of appeal, wherein he submitted that “the following matters, taken

cumulatively, constitute “special circumstances™ within the meaning of Article 120 of the
UCC. The Appellant then listed the following matters: “the Appellant and his company
were first-time customs agents entering the market in January 2021 in response to Brexit;
b) Brexit caused an unprecedented ten- to twenty-fold overnight increase in customs
declarations; c) the State actively encouraged new entrants into the customs agent
market and promoted short training courses; d) the EU-UK Trade and Cooperation
Agreement was agreed only on 24 December 2020 and provisionally applied from 1
January 2021; e) comprehensive EU guidance on preferential origin issued only months
later; f) the early months of 2021 coincided with the Covid pandemic and extreme
operational disruption; g) the Appellant relied in good faith on experienced importer
clients; h) retrospective statements on origin have since been furnished in the vast
majority of cases; i) there has been no loss to Revenue; and j) Revenue possesses
verification powers under the EU-UK TCA that the Appellant does not....... These are not

ordinary trading conditions. They are exceptional by any objective measure.”

125. The Respondent submitted that Article 120 of the UCC does not apply herein and counsel
for the Respondent submitted that there were no special circumstances that prevailed for
the Appellant, when compared to other operators engaged in the same business. The
requirements were the same for everybody. The Commissioner notes that Article 120 of
the UCC, paragraph 1 states that “an amount of import or export duty shall be repaid or
remitted in the interest of equity where a customs debt is incurred under special
circumstances in which no deception or obvious negligence may be attributed to the
debtor’ and paragraph 2 states inter alia that “[t]he special circumstances referred to in
paragraph 1 shall be deemed to exist where it is clear from the circumstances of the case
that the debtor is in an exceptional situation as compared with other operators engaged
in the same business...”. The Commissioner notes that the legislation requires a
comparison of the exceptional situation of the Appellant with that of other operators
engaged in the same business. The Commissioner is satisfied that whilst there was no
allegation of deception or negligence in this appeal and the Commissioner has not been
presented with evidence of an exceptional situation discrete to the Appellant. Hence, the
Commissioner is satisfied that the Appellant has not shown on balance that he was “in
an exceptional situation as compared with other operators engaged in the same
business”. The Commissioner has been presented with no evidence documentary or
otherwise to suggest that the Appellant was in an exceptional situation “as compared with

other operators” at that time. Therefore, the Commissioner finds that the Appellant has
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not shown that he falls within the requirements of Article 120 of the UCC, such that
repayment of the customs debt is warranted. The Commissioner concludes that the
Appellant had not shown on balance that Article 120 of the UCC applies to his

circumstances.
Ground of appeal 5 - Erroneous and unreasonable rejection of importer’s knowledge (U117)

126. The Commissioner notes that the Appellant’s fifth ground of appeal related to purported
information received by the Appellant from a case officer of the Respondent in relation to
the difficulties that might be encountered if the Appellant was to opt to support his claim
for PO by means of importer’s knowledge. Plainly, the Appellant contended that he was
advised by an employee of the Respondent not to rely on importer’s knowledge and rather
to rely on the provision of a statement on origin, which he did the Appellant stated, to his
detriment. The detriment that the Appellant alleged was that he was now liable for the
customs debt, due to the absence of supporting documentation on the statement on origin
which he was required to have at the time the declarations were made. The Appellant
submitted that the Respondent having given that advice, “cannot now assert that U117
should have been used or rely on the alleged inadequacy of U116 as a basis for imposing
liability”.

127.Moreover, the Commissioner notes that the Appellant asserted that the information from
the Respondent was legally incorrect, such that he was told that he cannot rely on U117,
importer's knowledge, unless he was in possession of the full bill of materials or
manufacturing records for the vehicles. The Appellant submitted that “fijt imposes an
evidential burden on importers and their agents which: a) is not required by the TCA; b)
is not within their procurement; and c) can only realistically be discharged by customs

authorities acting through administrative cooperation.”

128.The Appellant submitted that “the TCA does not require that importer's knowledge be
supported by: a) a bill of materials; b) confidential manufacturing data; or c¢) production
records held by the manufacturer. Such an interpretation would render U117 illusory for
almost all importers of finished goods, including motor vehicles, and cannot represent the
intention of the Parties to the TCA.” The position of the Respondent, the Appellant argued,
was unreasonable, because such information was commercially sensitive, routinely
confidential, and not available to importers or customs agents. The Appellant further
submitted that he attempted to procure information from car manufacturers, but this was
not available to him. Therefore, the Appellant submitted that “/e]Jquality of arms and fair
procedures requires that [the Respondent] undertake the verification procedure in the EU

UK TCA.....Under this mechanism HMRC can exercise their powers to require the

82




requisite information. Likewise, [the Respondent] can exercise its powers to request the
information. The appellant does not have this power. There is no equality of arms between

[the Respondent’s] power to procure the information and his power.”

129. The Commissioner notes that Articles 61 and 62 of the Agreement provide for verification

and administrative cooperation. The Commissioner notes that Article 61, paragraph 4
provides that “fif the claim for preferential tariff treatment is based on a statement on
origin, the importer shall provide that statement on origin but may reply to the customs
authority of the importing Party that the importer is not in a position to provide the
information referred to in point (b) of paragraph 2”. Furthermore, the Commissioner notes
that paragraph 2 of Article 62 provides that “[iJf the claim for preferential tariff treatment
was based on a statement on origin, as appropriate after having first requested
information in accordance with Article 61(1) and based on the reply from the importer, the
customs authority of the importing Party conducting the verification may also request
information from the customs authority of the exporting Party within a period of two years

after the importation of the products”

130. The Commissioner observes that the evidence of the Respondent’s witness 2 was such

131

that Article 62 of the Agreement does not allow the Respondent to verify a customs
declaration where U117, importer's knowledge had been used, but that it may only raise
a verification request with HMRC where a valid statement on origin had been produced.
However, the Respondent’s witness 2 confirmed that in this particular case, the basis for
the claim of PO did not exist at the time the claim for PO was made, as there was no valid
statement on origin at the time the declarations were made. The Respondent’s witness 2
testified that the procedural rules were not followed and therefore no verification request
was sent to HMRC.

. The Commissioner is satisfied that the declarations at issue in this appeal and the claims

made by the Appellant for PO were all made on the basis of U116, statement on origin.
Furthermore, the Commissioner is satisfied from the evidence adduced, that the
Appellant was not in possession of the statements on origin at the time the declarations
were made on the AIS. The Commissioner notes that the Respondent was furnished only
with statements on origin by the Appellant that post-dated the declarations being made
on the AIS.

132. Furthermore, and as previously stated in this Determination, the Commissioner does not

have a supervisory jurisdiction over the Respondent, nor does the Commissioner have
any jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on

the part of the Respondent in its investigation of taxpayers. The Commissioner’s
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jurisdiction “is limited to determining whether an assessment correctly charges the
relevant taxpayer in accordance with the relevant provisions of the TCA”, as per the Lee
decision. Thus, the Commissioner is satisfied that she cannot consider allegations of
procedural errors or unfairness on the part of the Respondent. Any such allegations could
only be addressed by way of judicial review proceedings in the High Court. Hence, the
Commissioner does not have jurisdiction to compel the Respondent to make a verification
request to HMRC nor does the Commissioner have jurisdiction to make a declaration or
finding in respect of purported advice or guidance on the part of the Respondent in
respect of claiming PO. The Commissioner will address points made in relation to the

amendment of declarations under the next heading and ground of appeal.

Ground of appeal 6 - Defective declarations, amendment and re-lodgement: identity of the

declarant, mandatory data elements, and the legal effect of acceptance under the UCC

133. The Appellant submitted that it is established in EU customs law that where a declaration

misstates the identity of the declarant or the capacity in which a person acts, the
declaration may be amended or replaced, provided that there had been no fraud and the
substantive conditions for the customs procedure are met. The Commissioner notes that
the Appellant argued that “[t]his principle applies with particular force where the authority
knew or ought to have known the true position;, and b) the defect arises from system

design or administrative practice.”

134. Article 173 of the UCC provides for the amendment of a customs declaration on the

application of the declarant, after it has been accepted by customs authorities. However,
the Commissioner notes paragraph 2 which states that no amendment shall be permitted
where it is applied for after any of the following events and paragraph 2(c) is relevant

herein, wherein it states that “the customs authorities have released the goods.”

135. Furthermore, the Commissioner notes that paragraph 3 provides further opportunity for

an amendment of a declaration, wherein it states that “upon application by the declarant,
within three years of the date of acceptance of the customs declaration, the amendment
of the customs declaration may be permitted after release of the goods in order for the
declarant to comply with his or her obligations relating to the placing of the goods under

the customs procedure concerned’. [Emphasis added]

136.The Commissioner notes the use of the word “may” in subsection (3) which denotes a

discretion to amend, whereas the Commissioner notes the use of the word “shall” in
paragraphs 1 and 2 which denotes something that is mandatory. Therefore, the

Commissioner is satisfied that a discretion is bestowed upon the Respondent in terms of
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whether or not it will permit an amendment of the declaration by the declarant, being the

Appellant herein.

137.As set out previously in this Determination, the Commissioner is mindful of her jurisdiction
which was set out clearly in the Lee decision. Having regard to the dictum of Murray J. in
the Lee decision, the Commissioner is satisfied that she does not have jurisdiction to
direct the Respondent to amend the declarations made on the AIS or to declare that the
Respondent was incorrect not to permit the amendment of a customs declaration made
on the AIS after the release of the goods, in order for the declarant to comply with his or
her obligations relating to the placing of the goods under the customs procedure

concerned.

138.The Commissioner also has no supervisory jurisdiction over the Respondent and does
not have any jurisdiction in Irish law to consider allegations of unfairness or errors in
procedure on the part of the Respondent. The Respondent’s decision in respect of the
amendment to the declarations on the AIS was a decision within its discretion and the
Commissioner has no jurisdiction in respect of how the Respondent decides to exercise
its discretion in its dealings with a taxpayer. The Commissioner’s jurisdiction “is limited to
determining whether an assessment correctly charges the relevant taxpayer in

accordance with the relevant provisions of the TCA”, as per the Lee decision.

139.Even if the Commissioner was vested with the jurisdiction to compel the amendment of
the declarations made on the AIS, the Appellant would remain the debtor for the identified
liability in the absence of evidence of empowerment. The Appellant made the relevant
declarations for GBPO, but failed to prove an entitlement to same, despite several
opportunities being afforded to him. In the absence of empowerment documentation
being provided by the Appellant, the Commissioner is satisfied that the Appellant has not
discharged the burden of proof to establish that he was acting as a direct representative
of the importers and not the importer. Accordingly, the Commissioner is satisfied that the
Respondent was correct to treat the Appellant as the importer and was correct to refuse
to permit an amendment to the declarations made on the AlS, pursuant to Article 173(3)
of the UCC. Furthermore, the statements of origin submitted by the Appellant all post-
date the making of the declarations on the AlS for the relevant period. In accordance with
Article 163 of the UCC “The supporting documents required for the application of the
provisions governing the customs procedure for which the goods are declared shall be in
the declarant's possession and at the disposal of the customs authorities at the time when

the customs declaration is lodged.”
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140. The Commissioner notes that the Appellant relied on judgments from the CJEU in respect
of the amendment of a customs declaration. The Commissioner has considered the cases
submitted in support of the Appellant’'s appeal. The Commissioner is satisfied that the
case law relied upon relates to the precursor to Article 173 of the UCC, namely Article 78
of the Community Customs Code. The Commissioner is satisfied that the decisions have
no relevance to Article 173 of the UCC, which, as set out above, mandates the

requirements in terms of amendments to customs declarations.

Ground of Appeal 7 - Under the EU-UK Trade and Cooperation Agreement, only the importer

may claim preferential origin and only the importer may be liable

141.In the Appellant’s seventh ground of appeal, the Appellant argued that in relation to a
claim for PO, it was the importer alone that was responsible for making the claim and the
correctness of the claim, such that the Agreement excludes the possibility that a customs
declarant or customs agent may be rendered substantively liable for a customs debt.
Furthermore, the Appellant argued that any attempt to impose a customs debt on the
Appellant, whether personally or as a deemed declarant, is void and incompatible with
the express terms of the Agreement. This was so, the Appellant posited, because the
Agreement is “an international agreement concluded by the European Union and is
binding on: a) the institutions of the Union; and b) the Member States.....By virtue of
Article 216(2) TFEU, the EU-UK TCA takes precedence over secondary EU legislation,
including the Union Customs Code, in the areas it requlates. 12. Preferential origin is
regulated exhaustively by the EU-UK TCA...... The EU-UK TCA provides no role
whatsoever for a “declarant” as a substantive party to the claim....The omission of any
reference to a declarant is deliberate and reflects the structure of the Agreement:
preferential origin is a matter between the importing Party and the importer....Under
ordinary principles of law, the importer may act through an agent. Agency does not
transfer substantive responsibility.... even if a customs agent lodges the declaration,

liability cannot attach to the agent.”

142.The Commissioner observes that the Appellant argued that the Agreement does not
specify the form or evidential basis of importer's knowledge, nor does it require matters
such as a bill of materials, manufacturing records or confidential production data which
the Appellant contended the Respondent required in order to satisfy the requirements of
importer's knowledge. The Appellant submitted that if this were so, it would render
importer’s knowledge unusable. The Commissioner has already dealt with this point in

the preceding ground of appeal and is satisfied that all of the declarations the subject
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143.

144.

matter of this appeal were made on the basis of a statement of origin being available, not

importer’s knowledge.

In reply, the Respondent submitted that the primary legislation is the UCC, which takes
precedence, and the introduction of the Agreement does not remove the requirements
laid out in the UCC. The Respondent pointed out that Article 5 of the UCC defines
"declarant" as the person lodging a customs declaration and a declarant is a necessary
requirement to import any goods into the State, which can be either the importer or an
agent acting on the importer’s behalf. The Respondent argued that the Appellant was the
declarant for all of the vehicles at issue in this appeal as the Appellant did not complete
the representation section on the declarations at issue in this appeal. Furthermore, the
Respondent submitted, that when asked to produce evidence of empowerment, the
Appellant was unable to do so, and in fact, confirmed that he did not have any form of
written contract or written agreement with the importers, to show that he was empowered

to act as a customs representative.

The Commissioner notes that a claim for GBPO based on either the statement on origin
or importer’s knowledge is declared on the AIS and customs declaration by using a “tick
box” entitled U116 (statement on origin) or U117 (importer's knowledge). The
Commissioner observes that in this appeal, the declarations and claims for PO at issue

were all made on the basis of U116, statement on origin.

145.In accordance with Article 54 of the Agreement, a claim for preferential tariff treatment by

the importer shall be based on: (a) a statement on origin that the product is originating
made out by the exporter; or (b) the importer's knowledge that the product is originating.
It is a requirement of Article 54(3) of the Agreement that the importer making the claim
for preferential tariff treatment, based on a statement on origin, shall keep the statement
on origin and when required by the customs authority of the importing party, shall provide
a copy thereof to that customs authority. Moreover, it is the importer that is responsible
for the correctness of the claim for preferential tariff treatment and for compliance with

the requirements of the Agreement.

146. Article 56 of the Agreement provides for a claim for preferential tariff treatment on the

basis of a statement on origin and provides inter alia that a statement on origin shall be
made out by the exporter of a product, on the basis of information demonstrating that the
product is originating, including, information on the originating status of the materials used
in the production of the product. It is the exporter that shall be responsible for the
correctness of the statement on origin and the information provided. The Commissioner

notes that the requirement is not only that the information demonstrates that the product
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is originating, but also that there is information on the originating status of the materials
used in the production of the product.

147.0f note is Article 56(2) of the Agreement, wherein it states that a statement on origin shall
be made out using one of the language versions set out in Annex 7 of the Agreement in
an invoice or on any other document that describes the originating product in sufficient
detail to enable the identification of that product, and that it is the exporter that is
responsible for providing sufficient details to allow the identification of the originating
product. The Commissioner has considered the text on the statement on origin provided

for in Annex 7 of the Agreement which states that:

“The statement on origin referred to in Article 56 of this Agreement shall be made out
using the text set out below in one of the following language versions and in
accordance with the laws and regulations of the exporting Party. If the statement on
origin is handwritten, it shall be written in ink in printed characters. The statement on
origin shall be made out in accordance with the respective footnotes. The footnotes do

not have to be reproduced.

(Period: from ... to ... ")

The exporter of the products covered by this document (Exporter Reference No ...%)
declares that, except where otherwise clearly indicated, these products are of

... preferential origin

.. -(4)

(Place and date)
(Name of the exporter)

(1) Ifthe statement on origin is completed for multiple shipments of identical originating
products within the meaning of point (b) of Article 56(4) of this Agreement, indicate
the period for which the statement on origin is to apply. That period shall not exceed
12 months. All importations of the product must occur within the period indicated.

If a period is not applicable, the field may be left blank.

(2) Indicate the reference number by which the exporter is identified. For the Union
exporter, this will be the number assigned in accordance with the laws and
regulations of the Union. For the United Kingdom exporter, this will be the number

assigned in accordance with the laws and regulations applicable within the United
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Kingdom. Where the exporter has not been assigned a number, this field may be
left blank.

(3) Indicate the origin of the product: the United Kingdom or the Union.

(4) Place and date may be omitted if the information is contained on the document

itself.”

148. The Commissioner observes that Article 56(1) of the Agreement is specific in its terms in
relation to the information that should be provided, such that the requirement is that it is
made out “on the basis of information demonstrating that the product is originating,
including, information on the originating status of the materials used in the production of

the product.” [Emphasis added]

149.In addition, Article 59 of the Agreement provides for record keeping and the
Commissioner notes the following in relation to records created for the purposes of the

chapter:

“(1) For a minimum of three years after the date of importation of the product, an
importer making a claim for preferential tariff treatment for a product imported into the
importing Party shall keep; (a) if the claim was based on a statement on origin, the
statement on origin made out by the exporter; or (b) if the claim was based on the

importer's knowledge, all records demonstrating that the product satisfies the

requirements for obtaining originating status.

(2) An exporter who has made out a statement on origin shall, for a minimum of four
years after that statement on origin was made out, keep a copy of the statement on
origin and all other records demonstrating that the product satisfies the requirements

to obtain originating status.

150. Whilst the Commissioner notes that the Appellant made arguments that the Agreement
takes precedent over the UCC and the declarant cannot be held liable for the acts of the
importer hence, the customs debt cannot be attributable to the Appellant, it is clear from
Articles 162 and 163 of the UCC that a customs declaration shall contain all the particulars
necessary for application of the provisions governing the customs procedure for which
the goods are declared and the supporting documents required for the application of the
provisions governing the customs procedure for which the goods are declared shall be in
the declarant's possession and at the disposal of the customs authorities at the time when

the customs declaration is lodged.
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151.The Commissioner is satisfied that the Appellant did not comply with these provisions of
the UCC and has not submitted any contemporaneous documentation to support a claim
for GBPO on the basis of a statement of origin. Thus, the Appellant cannot support a
claim of GBPO in the absence of documentation being in his possession at the time the
declarations were made. Having regard to Article 54 of the Agreement, the Commissioner
is satisfied that the Appellant should have had the documentation at the time the
declarations were made and have been in a position to produce the requisite
documentation to the Respondent, on request, in order to establish the claims for GBPO.
However, the relevant documentation and proofs have not been provided to the
Respondent. In the absence of the provision of such documentation to the Respondent
to support the Appellant’s claims for GBPO, the Commissioner is satisfied that the
Respondent was correct to issue the Notification of Customs Debt. The Commissioner
has already dealt with the reasons why the Appellant was correctly deemed to be acting

in his own name rather than as a customs representative (Article 19 of the UCC).

152. The Commissioner notes that the Appellant made the point that the only reason that the
Appellant made the claims in accordance with U116 (statement on origin) rather that
U117 (importer's knowledge) was due to the fact that the Respondent advised the
Appellant that it was not possible to support claims in accordance with U117 having
regard to the information that was required. As previously stated in this Determination,
the Commissioner’s jurisdiction is confirmed in the Lee decision and the Commissioner’s
“functions are limited to those conferred by the TCA, and they enjoy neither an inherent
power of any kind, nor a general jurisdiction to enquire into the legal validity of any
particular assessment”. Furthermore, the Commissioner has no supervisory jurisdiction
in respect of the Respondent, nor she does not have any jurisdiction in Irish law to

consider allegations of unfairness or errors in procedure on the part of the Respondent.

153. The Appellant’'s argument that the customs debt cannot be attributable to the Appellant
because only the importers would have such information is misconceived. The
Commissioner is satisfied that such an argument ignores the consequences of the
Appellant’s failure to make clear in the declarations that he was acting as a direct customs
representative and the deeming provision in Article 19 of the UCC. Furthermore, it ignores
the fact that by selecting option U116, statement on origin, the declarations did not rely
on the importer’s knowledge but rather relied on the Appellant’s representation that a

statement on origin was in his possession at the time the declarations were made.

Ground of appeal 8 - RGR applies on its merits under Article 203 UCC
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154.1n relation to the Appellant’s eighth ground of appeal, the Appellant’s solicitor argued that
RGR applied to the Appellant’s circumstances and was established as a matter of law to
the imported vehicles at issue herein. The Commissioner questioned the Appellant’s
solicitor in relation to this submission, such that if this was the contention then why had it
not been put to any of the witnesses that RGR applied and why had no documentary
evidence to support a claim of RGR been submitted to the Respondent prior to the
hearing of the appeal, at the hearing of the appeal or in the documentation submitted prior
to the appeal. Moreover, the Commissioner notes that the claims made on the
declarations at issue all reflected a claim for GBPO as opposed to RGR. The
Commissioner notes that the Appellant’s solicitor argued that “it's not necessarily by the
provision of documentation. | say that by automatic operation of law when the UK left the
European Union at the end of 2020 that they lost customs status and that the particular
declarations show them being re-imported into Ireland.” Furthermore, the Commissioner
notes that the Appellant’s solicitor stated that the evidence is in the booklets of
documentation and that “they comprise the customs declarations. | say they comprise the

public fact of Britain leaving the European Union.”

155.1n reply counsel for the Respondent submitted that RGR was simply not claimed on any
of the import declarations and therefore, did not apply on the facts of this appeal.
Moreover, no evidence whatsoever had been provided, either to Respondent in advance
of this appeal or for the purposes of this appeal, that would support a claim of RGR. The
Appellant’s solicitor suggested that this was an issue of law only, counsel for the
Respondent disagreed with that interpretation and stated that the Respondent relied on
the decision in Bell Transport, such that RGR was not solely a question of law, but that
there would have to be some factual matrix available to the Commissioner to engage with
the question of its applicability. Furthermore, counsel for the Respondent submitted that
the facts of the appeal herein are not dissimilar to the facts in Bell Transport, where no

proof in respect of a claim for RGR was available to the Commissioner in that appeal.

156. The Commissioner is satisfied that an entitlement to RGR arises under Article 203(1) of
the UCC. The Commissioner is satisfied that her findings in Determination 79TACD2023
in respect of RGR are applicable to this appeal and the Commissioner does not intend to
analyse the law in relation to Article 203(1) of the UCC herein, as Mr Justice Kennedy in
his judgment in Bell Transport confirmed that the Commissioner was correct in her
decision in 7T9TACD2023 as to the interpretation of Article 203 of the UCC. Moreover, and

not dissimilar to the facts in 79TACD2023, the Commissioner observes that the requisite

8 Transcript Day 1, page 227
9 Transcript Day 1, page 228
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proofs have not been provided herein to the Respondent, in order to establish a claim of
RGR. Accordingly, in the absence of the provision of such documentation to support a
claim of RGR, the Commissioner is satisfied that the Respondent was correct to impose
the customs duty and the Commissioner has been presented with no documentary
evidence in this appeal to substantiate a claim of RGR. Whilst the Appellant may have
argued that it is applicable as a matter of law, the Commissioner is satisfied that the
Appellant has not evidenced his entitlement to avail of RGR, having regard to the absence
of documentation to support such a claim. This is aside from the fact that GBPO was

claimed on all of the declarations at issue in this appeal.
Ground of Appeal 9 — Vintage cars

157.The Appellant’s solicitor submitted that a limited number of the vehicles included in the
customs debt related to vehicles over 30 years old and in one instance, to a vehicle dating
from 1920. It was submitted by the Appellant that those vehicles would be eligible for VAT
relief and corresponding customs relief, but such relief was not claimed. The Appellant’s
solicitor contended that the Appellant had an entitlement to correction but that was
refused by the Respondent, in contravention of the principles governing amendment and

correction of customs declarations.

158. The Commissioner notes that counsel for the Respondent submitted that no supporting
documentation was submitted to the Respondent to support the claim in respect of the
vehicles, and as outlined in the Respondent’s Outline of Arguments, the Respondent
submitted that it received a query in relation to “one car only, a | N NN " an
email to [the Respondent] on 19 April 2021 the Appellant stated that | have rang Ecustoms
looking for the box 44 code and to see if anything else needed for the vintage cars and |
am waiting there response as it it (sic) those|j ]Il were made in the UK so should
come under the country of origin codes as well. No further correspondence was received
after that date”.

159. Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical
nomenclature and on the Common Customs Tariff ([1987] OJ L 256/1) ("the 1987
Regulation") and Commission Implementing Regulation (EU 2018/ 1602 of 31 October
2018 amending Annex | to Council Regulation (EEC) No 2568/87 ([2018] OJ L 273/1)
("the 2018 Regulation") represent EU legislation which is directly applicable in all Member
States (together, "the Regulations"). The purpose of those Regulations is to facilitate
international trade by the establishment, inter alia, of tariff and statistical nomenclatures

in conformity with an international harmonised system encompassing the rules applying
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to specific products imported into the EU. The combined nomenclature (“CN”) is set out

and established in Annex | to the 1987 Regulation as amended.

160.Chapter 97 of the CN provides for "Works of Art, Collectors' Pieces and Antiques". The
Commissioner is satisfied that an importer must be in a position to provide the relevant
proofs to establish an entitlement to classification under Heading 9705 of the CN namely,
that the vehicles are in their original state, they are in excess of 30 years old and of a
model or type that is no longer in production. The Commissioner is satisfied that the
requirements of Heading 9705 of the CN are clear. Furthermore, in the absence of
evidence to establish the requisite proofs and requirements of Heading 9705 of the CN
the Commissioner is satisfied that the Appellant was not entitled to classification in
Heading 9705 of the CN. The Commissioner was presented with no evidence to support
the Appellant’s claim in respect of these vehicles. In the absence of any evidence to
support the Appellant’s claims, the Commissioner was satisfied that the Respondent was
correct to impose the customs duty in respect of the said imports, in circumstances where
the Appellant has failed to provide any documentary evidence to support his claim in this
regard. In relation to the Appellant’s contention that the Respondent denied the Appellant
an entitlement to correction of the declarations and claims, the Commissioner has already
addressed in this determination that her jurisdiction does not extend to a supervisory
jurisdiction in respect of the Respondent, nor she does not have any jurisdiction in Irish
law to consider allegations of unfairness or errors in procedure on the part of the

Respondent (as per the Lee decision).

Conclusion

161.Accordingly, in conclusion and having considered all of the documentation and
submissions in this appeal, the Commissioner finds that the Appellant has not discharged
the burden of proof and has not shown that the Respondent was incorrect in its decision

to issue the Notification of Customs Debt.

162. The Commissioner is satisfied that it was the Appellant who was the declarant on all of
the declarations at issue, which reflected the Appellant’'s name and EORI number in the
declarant box. The Commissioner was presented with no documentary evidence to
support the Appellant’s argument that it was the company and not the Appellant that was
acting as a customs representative for the purposes of the imports. Nowhere on the
declarations at issue in this appeal, was the name of the company. Furthermore, whilst
the company was incorporated on 15 February 2021, no documentary evidence was
submitted to support what the Appellant contended, namely that the acts of the Appellant

were ratified by the company and it was therefore the company, and not the Appellant,
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that was acting as a customs representative. The Commissioner is satisfied that the

Appellant was the declarant.

163. Furthermore, the Commissioner is satisfied that the Respondent was correct to issue the
Notification of Customs Debt to the Appellant acting in his own name. The Commissioner
makes this finding on the basis of there being no evidence of empowerment submitted by
the Appellant to establish that he was acting in the role of customs representative. In
accordance with Article 19 of the UCC, in the absence of evidence of empowerment, the
Appellant was deemed to be acting in his own name. Hence, the Appellant was deemed
responsible for the customs debt, in accordance with Article 77 of the UCC. The Appellant
testified that he had verbal agreements with the importers and that the only
documentation available was the TAN authorisations, which the Commissioner is
satisfied do not establish that the Appellant was empowered to act as a direct
representative in relation to the imports at issue in this appeal. The Commissioner is
satisfied that the Appellant’s failure to specify that he was acting in the capacity of a direct
representative, means that he must accept the responsibilities and consequences which
that omission implied. Article 19 of the UCC places an onus on a customs representative
to complete representation details, and in the absence of same, the Respondent was
correct to treat the Appellant as the importer where he failed to complete the
representation section of the declarations. The Appellant cannot resile from his
obligations under the UCC and customs procedures, notwithstanding the difficult
circumstances at the time, which affected the entire sector. Furthermore, it is on that basis
that the Commissioner is satisfied that there was no exceptional situation as compared
with other operators engaged in the same business such that Article 120 of the UCC is
engaged herein. The Commissioner is satisfied that the evidence adduced did not
establish that the Appellant was in an exceptional situation as compared with other

operators engaged in the same business, as provided for under Article 120(2) of the UCC.

164.The Commissioner is satisfied that the Appellant has failed to comply with his obligations
in accordance with Article 15 of the UCC, despite having been afforded ample opportunity
to comply with same. Moreover, the Commissioner is satisfied that the Appellant also
failed to comply with his obligations in accordance with Article 163 of the UCC, that he
has supporting documentation required to prove the declarations, in his possession at the
time of lodging such declarations. The Commissioner finds that there was no basis to
describe the Respondent’'s demands as unnecessary or unfair. The Appellant was the
person lodging the declarations and was responsible for the accuracy and completeness

of the information given, the authenticity, accuracy and validity of any document
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165.

166.

167.

168.

supporting the information, and compliance with all obligations relating to the placing of

the goods under the customs procedure concerned.

Moreover, in relation the Appellant’s argument that the declarations were invalid due to
the Respondent accepting those declarations in circumstances where the representative
box was not mandatory, as opposed to the previous system where it was mandatory, and
hence the Appellant was not directed towards completion of the representation elements
of the system, the Commissioner has set out her reasons why she does not accept this
argument having regard to Article 18 of the UCC. The Commissioner notes that it was
accepted by the Appellant that the box for representation was left blank, as it was not a
mandatory field. Even so, and as stated, the Commissioner does not have jurisdiction to
deal with matters such as unfairness or legitimate expectation, nor does she have a
supervisory jurisdiction over the Respondent and its procedures. These are matters
reserved for the High Court and its inherent jurisdiction. The Commissioner must apply

the law as it stands, namely the UCC.

In respect of the deficit of documentation to support the claims made on the declarations
for GBPO, the Appellant was provided with numerous opportunities to provide
documentation to the Respondent to support the claims for PO. However, the
Commissioner notes that what was submitted were statements on origin that postdated
the making of the declarations on the AIS. The Commissioner has found and set out her
reasons why the Appellant was required to have the documentation to support such a
claim at the time the declarations were made. The Commissioner does not accept the
Appellant’s arguments in respect of the reasons why the documentation was not available
nor the arguments in relation to any advice or guidance purported to be offered by the
Respondent. The Commissioner does not have a supervisory role over the Respondent

and its procedures, as has been stated throughout this Determination.

The Commissioner has considered the Appellant’s arguments in relation to a breach of
his Charter rights by the Respondent. The Commissioner finds that the evidence adduced
in this appeal and the documentation submitted does not support the position that the
Appellant’s Charter rights were infringed. In fact, the Commissioner is satisfied that the
Appellant was provided every opportunity to furnish the evidence required to satisfy the
customs debt. In addition, the Appellant was afforded fair procedures at every point in the

process from the commencement of the PCI to the appeals process.

In relation to the question of whether the vehicles were entitled to RGR, the Commissioner
was presented with no evidence to support such a claim. Moreover, the Commissioner

notes, and it was not in dispute, that all of the declarations at issue herein claimed GBPO.
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Whilst RGR may be available to the Appellant as a matter of law, in the absence of
documentation or evidence to support such a claim for RGR, the Commissioner cannot

make a finding that it was applicable to any of the declarations at issue in this appeal.

169.The Commissioner is satisfied that the Appellant imported the vehicles, made the
declarations on the AIS without supporting documentation as to empowerment or PO,
and in the PCI process was deemed liable for the customs debt. The Respondent does
not accept that the TAN documentation which the Appellant contended to hold,
constituted evidence of empowerment documentation and the Commissioner has set out
her reasons why she accepts the Respondent’s position in this regard. The Commissioner
notes the evidence of the Respondent’s witnesses that an opportunity is always provided
to furnish evidence of empowerment at a later date, which would have been accepted if
the documentation was dated prior to the original declaration. However, the Appellant
accepted that he did not have the evidence of empowerment from the importers, as
agreements were conducted verbally. Pursuant to Article 15 of the UCC, it is the
responsibility of a declarant, the Appellant herein, to ensure the accuracy of information

entered on a declaration.

170. The Commissioner is satisfied that having regard to Articles 5, 15, 19 and 163 of the UCC,
when taken together, a person who declares to be acting as a direct representative would
be required to have the relevant evidence of empowerment in their possession at the time
that the declaration was made. Hence, the Appellant was deemed to be acting in his own
name, in the absence of evidence of empowerment at the time the declarations were
made. Furthermore, in the absence of contemporaneous documentation to support the
Appellant’s claims for GBPO, the Commissioner is satisfied that the Respondent was
correct to impose the customs duty in respect of the imports. Hence, the Appellant’s

appeal fails.

Determination

171.As such and for the reasons set out above, the Commissioner determines that the
Appellant has failed in his appeal and has not succeeded in showing that the customs
duty is not payable. Therefore, the Notifications of Customs Debt in the amount of
€93,020.62 shall stand.

172.The Commissioner appreciates this decision will be disappointing for the Appellant.
However, the Commissioner is charged with ensuring that the Appellant pays the correct

tax and duties. The Appellant was correct to appeal to have clarity on the position.
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173.This Appeal is determined in accordance with Part 40A TCA 1997. This determination
contains full findings of fact and reasons for the determination, as required under section
949AJ(6) TCA 1997.

Notification

174.This determination complies with the notification requirements set out in section 949AJ
TCA 1997, in particular section 949AJ(5) and section 949AJ(6) TCA 1997. For the
avoidance of doubt, the parties are hereby notified of the determination under section
949AJ TCA 1997 and in particular the matters as required in section 949AJ(6) TCA 1997.
This notification under section 949AJ TCA 1997 is being sent via digital email
communication only (unless the Appellant opted for postal communication and
communicated that option to the Commission). The parties will not receive any other

notification of this determination by any other methods of communication.

Appeal

175. Any party dissatisfied with the determination has a right of appeal on a point or points of
law only within 42 days after the date of the notification of this determination in
accordance with the provisions set out in section 949AP TCA 1997. The Commission has
no discretion to accept any request to appeal the determination outside the statutory time

limit.

Claire Millrine
Appeal Commissioner
13 May 2026
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	Introduction 
	Introduction 
	1. 
	1. 
	1. 
	This is an appeal to the Tax Appeals Commission (“the Commission”) pursuant to and in accordance with the provisions of section 949I of the Taxes Consolidation Act 1997 (“the TCA 1997”) brought on behalf of the Appellant against a decision of the Respondent dated 12 January 2024, in relation to a Notification of Customs Debt in the agreed reduced amount 
	of €93,020.62. 


	2. 
	2. 
	The Notification of Customs Debt was issued pursuant to Article 104 of the Union Customs Code (Regulation (EU) No 952/2013 of the European Parliament and the Council of 9 October 2013 laying down the Union Customs Code) (“the UCC”). 

	3. 
	3. 
	The Notification of Customs Debt arose consequent to the Respondent opening a Post Clearance Intervention (“PCI”), in relation to the importation of motor vehicles by the Appellant which were the subject of claims under Great Britain (“GB”) Preferential Origin (“PO”) (“GBPO”). The customs duty related to the importation of 71 vehicles during the period 1 January 2021 to 31 June 2021 (“the relevant period”). By claiming GBPO, the customs duty rate on the importation of the vehicles was reduced to 0%. 

	4. 
	4. 
	Motor vehicles being imported from GB that qualify for PO attract a 0% rate of customs duty. Motor vehicles that are not entitled to GBPO attract various rates of duty, the most common being 10%. The Appellant contended that despite any entitlement to claim a benefit on the basis of GBPO, the Appellant was a customs representative only, not the importer and thus, had no liability for the said customs debt. 

	5. 
	5. 
	On 8November 2023, the Appellant made afirst stage appealto the DesignatedAppeals Officer (“DAO”) of the Respondent and on 12 January 2024, the DAO issued a decision to the Appellant refusing the Appellant’s first stage appeal. 

	6. 
	6. 
	On 9 February 2024, the Appellant duly appealed the decision of the Respondent to the Commission by submitting a Notice of Appeal. On 18 June 2024, in accordance with section 949Q TCA 1997, the Appellant submitted a Statement of Case and on 17 June 2024, the Respondent submitted a Statement of Case. Furthermore, on 30 September 2024, in accordance with section 949S TCA 1997, the Appellant and the Respondent submitted their respective Outline of Arguments. The Commissioner has considered all of the documenta

	7. 
	7. 
	7. 
	On 16 and 17 December 2024, a hearing of the appeal took place and on 1 April 2025, a determination issued in the Appellant’s appeal. Subsequent to the determination being issued, in accordance with section 949AP TCA 1997 the Appellant notified the Appeal 

	Commissioner in writing to request that the Appeal Commissioner state and sign a case for the opinion of the High Court. A draft Case Stated was prepared and the parties were invitedtomakerepresentations onthedraftin accordance withsection 949AQTCA1997. 

	8. 
	8. 
	However, on 7 August 2025, the Commission notified the parties that the Appeal Commissioner who haddeterminedthe Appellant’s appealhadsince vacated office, prior tothesigning oftheCaseStated.Therefore,in accordance withsection 949AXTCA1997 the Commission informed the parties that they may choose whether to have the appeal reheard by another Appeal Commissioner, adjudicated by another AppealCommissioner in accordance with section 949U TCA 1997 or the remaining steps taken in the signing and stating of the Ca

	9. 
	9. 
	The appeal proceeded by way of a new hearing that took place on 3 March 2026. The 


	Appellant was represented by (“the Appellant’s Solicitor”) and the 
	Artifact

	Respondent was represented by senior counsel. The Appellant gave evidence at the hearing of the appeal, and the Respondent called four witnesses to give evidence at the hearing of the appeal. The Respondent’s witnesses were as follows: 
	(i) 
	(“the Respondent’s witness 1”); 
	(ii) 
	(“the Respondent’s witness 2”); 
	(iii) 
	(“the Respondent’s witness 3”). 
	(iv) 
	(“the Respondent’s witness 4”) 
	10. The Appellant confirmed that he wanted the hearing to proceed in private. Therefore, this Determination will be redacted accordingly prior to its publication, in accordance with section 949AO of the TCA 1997. 

	Background 
	Background 
	11. The Appellant is a customs declarant whose business includes lodging declarations for second hand vehicles being imported from the United Kingdom (“UK”) into Ireland. The Appellant did not own the vehicles, trade in vehicles nor was he a commercial importer. 
	The Appellant was registered for customs and obtained his own Economic Operators 
	Registration and Identification number (“EORI number”) 
	12. In 2021, the Appellant established a company for the purpose of providing customs clearance services, in particular in relation to the importation of motor vehicles from the UK to Ireland. The Certificate of Incorporation from the Companies Registration Office 
	submitted by the Appellant confirmed the company name as 
	Artifact
	(“the company”) which was incorporated on 15 February 2021. 
	13. 
	13. 
	13. 
	In 2021, the Appellant lodged customs declarations to the Respondent’s Automated Import System (“AIS”) in respect of imported vehicles, for which the Appellant claimed GBPO. The AIS is the Respondent’s national electronic import system. The AIS handles the validation, processing, duty accounting andclearance of customs declarations. When submitting a customs declaration into the AIS, certain mandatory information must be completed in order for the goods to receive an import routing, to correctly calculate a

	14. 
	14. 
	In relation to the vehicles at issue, the Appellant completed customs formalities and declarations via the AIS. By claiming GBPO, the customs duty rate on the importation of the vehicles was reduced from 10% to 0%. The Commissioner has had the benefit of a list of the vehicle imports at issue, which was helpfully provided in the bundles of documentation submitted by the parties to this appeal. 

	15. 
	15. 
	The Respondent submitted that to aid efficient processing and to ensure that commercial trade is not unduly delayed, the Respondent does not always request supporting documents at the point of entry, but within three years of importation the Respondent is entitled to subject any import to an audit or documentary check. The classification of an import as “orange”, “red” or “green” at the point and time of entry does not affect the entitlement to later subject the goods to a check or audit. It is the case tha

	16. 
	16. 
	16. 
	On 25 January 2021, subsequent to the Appellant lodging customs declarations to the AIS, the Respondent issued correspondence to the Appellant notifying him that it had opened a PCI in relation to the importation of the vehicles and certain selected import declarations up to and including 19 January 2021. Thereafter the PCI was expanded to include importdeclarations upto andincluding30June 2021. The Respondent submitted that the Appellant was afforded a reasonable opportunity to provide the necessary docume

	so. In addition, the Appellant failed to provide empowerment documentation in relation to his assertion that he was acting as a customs representative on behalf of the importers, being the garages and/or motor dealers. 

	17. 
	17. 
	On 31 March 2023, the Respondent issued correspondence to the Appellant setting out a summary of the results reached following its review of the selected import declarations. In addition, the Respondent also provided customs guidelines and procedures for the relevant period. In its correspondence, the Respondent stated that: 


	“The following outlines a summary of the results reached following my review of the selected import declarations, in addition to customs guidelines and procedures up to andincluding30/06/2021. 
	Based on my review Iestimate acustoms debt of to be outstanding, as per attached spreadsheet.Adetailedbreakdownforeachvehicleis containedinthespreadsheet. 
	There is atotal of Eighty-Five (85) Vehicles identified where Customs Duty of 10% is deemed due. Seventy-seven (77) of these have been imported claiming UK Preferential Origin (Preference Code 300) while seven (7) have been imported claimingReturnedGoods Relief(RGR-PreferenceCode100). 
	I For the imports claiming preferential origin the preference has been claimed using U116 -Statement on Origin. However, the supporting documentation submitted for these declarations has been deemed insufficient to prove entitlement to the preference.FortheimportsclaimingRGRthesupportingdocumentationsubmittedfor thesedeclarations has beendeemedinsufficienttoproveentitlementtotherelief. 
	vehicle. this forinvoiceanprovidedhavealthoughyoufor provided MRN no is there that note 

	As outlined in the attached spread sheet the reasons for rejecting your claim for PreferentialOrigin/RGRareasfollows: 
	 
	 
	 
	Nodocuments received. 

	 
	 
	StatementsonOriginarepost-dated. 

	 
	 
	Inthecaseofvehicles claimingRGR,proofofinitialdateof exportfromtheEUto theUKhasnotbeensupplied. 

	 
	 
	Documents to support the Statements on Origin as per Article 59 of the EU UK TCAhavenotbeenreceived. 

	 
	 
	Insomecases,twosetsofthesameinvoices havebeenreceivedthefirstones do not have a Statement on Origin while the second set, received later, have StatementsonOriginonthem. 


	 For 
	the Statement on Origin is not dated, and no 
	vehicledetails orinvoicenumberis included. 
	 
	no MRN and no supporting 
	documents received 
	The rules of origin are very specific, as are the regulations regarding retention of all documents relating to import declarations. I have deemed that the documents submittedbyyoutosupporttheclaimsforUKPreferentialOrigin/RGRtobeinsufficient in detail. For UK Preferential Origin to be accepted, a detailed breakdown of the component parts and their origin is required. For Returned Goods Relief proof of the datethevehicles lefttheEUfortheUKis required.Thefollowingis anoutlineofthese regulationsandIhaveincluded
	RepresentativeStatus 
	RepresentativeStatus 

	At a meeting in Revenue House, on 11/11/2022 you were asked to 
	Artifact

	clarify whetheryou wereadirect orindirect representativefor theImporters. Youfirst 
	stated that you were an indirect representative. However, when HEO 
	Artifact
	explained the difference between direct and indirect representation you then stated you were adirect being askedwhether you were in possession of any agreements with the importers to allow you to represent them you stated that paperwork was already submittedto[the Respondent] asyou would be unable to act 
	representative.On 

	on the importer’s behalf otherwise. again asked you if you had signed 
	Artifact

	documents of empowerment from the importers in your possession and you again stated that paperwork was already submitted to [the Respondent] as you would be unabletoactontheimporter’s behalfotherwise.Youthenagreedtoforwardacopy of 
	any suchdocumentsto 
	Artifact
	On the 14/11/2022 you confirmed via email that you did not have the signed authorisation form to act as adirect representative and that you did not complete the typeofrepresentationonthedeclaration 
	……[i]n accordance with the principles of the right to be heard, please submit to me, any comments, or disagreements that you may have on the above findings within 30 days.Anyresponseshouldbesupportedby documentedevidence. 
	Followingtheconclusionof RighttobeHeardprocedure,if adebt isestablishedthen interest and penalties may be chargeable under Article 114.2 of the Union Customs Code.” 
	18. 
	18. 
	18. 
	By undated correspondence, the Appellant requested a right to be heard. On 17 August 2023, the Respondent issued correspondence to the Appellant stating that it had determinedthatthe correctdecision in line with legislation had been made duringthe PCI andtheclaimsmadeinthe declarations coveredinthePCIintervention“remainunproven and therefore the liability is deemed to be due and [the Appellant], is deemed to be the accountable party as outlined in this and previous correspondence issued by [the Respondent].

	19. 
	19. 
	On 31 August 2023, the Appellant replied to the Respondent’s correspondence stating interaliathat: 


	“Undernocircumstancescan[theAppellant]beliableinapersonalcapacitybecause thetradeas acustoms agent was conductedby acompany. This alsoextends topre incorporationtradeundertakenonbehalfofthecompany priortoformation. 
	The company was an agent of the importers and this agency was more than adequately disclosed. The expectation of a specific format of empowerment cannot createpersonalliability whereitis apparentthatthepersonisactingas anagent. 
	…………… 
	Basic principles of legitimate expectations, constitutional fair procedures, Customer Service Charter, article 41 and article 47 EU Charter of fundamental rights requirements as to fair administration and fair procedures requires that [the Respondent] accept the retrospective statement on origin in the context of early day Brexittradingwheretherewas anhonestmistake.Ourclienthasattemptedtoprocure informationfrommotormanufacturersbutthis is notavailabletohim.Equality ofarms andfairproceduresrequiresthatRevenu
	Therefore the purported holding of our clients to liability is against best practice and invalidandthemattershouldbedealtwithasaverificationinaccordancewiththeEU UKTCA 
	Giventhattheentrydeclarationboxidentifyingthedebtorwas notcompleted(thesine qua non of a declaration) the declarations were not legally acceptable; and should 
	have been rejected as a matter of law (incomplete declarations). They were void ab 
	initio. 
	…………….. 
	In accordance with the settled jurisprudence of the CJEU, the relevant declarations can be subsequently amended to show the true position at the time of importation regarding -The declarant and debtor. -The claims to preferential origin. The binding CJEUjurisprudenceapplicablemay besummarisedas follows ;CaseC97/19,Pfeifer &LangenGmbH&Co.KGvHauptzollamtKöln;ECLI:EU:C:2020:5 
	…………………… 
	Under the UK EU TCA it is the importer who is mandated by overriding international law to make preferential claims to origin and is solely responsible for the validity and accuracy of such claims. This applies to imports from the UK and there can be no indirect representation involving claims to origin. Consequently, the agency involved had,as amatteroflawandfact,tobedirect. 
	Therefore, the importer only can be liable. The EU UK TCA does not provide for any roleforadeclarant. 
	All goods in United Kingdom at the moment of exit from the European Union were exportedwithinthemeaningofArticle203.Basedontheavoidanceofdoubletaxation, which is an established general principle of the law the provisions of the Returned Goods Relief provisions apply . To that end, the provisions on which the RGR turn have to be read mutatis mutandis, and in the light of their underpinning principle, namely the avoidance The additional duty demands are a flagrant violation to of the EU(andinternational)princ
	Therefore, all goods in the UK at 11pm on 31 December 2020 qualify for returned goods relief.” 
	20. On 9 October 2023, correspondence issued from the Respondent to the Appellant outlining its findings in the PCI. The findings of the PCI were that 71 vehicles covered by the PCI were not entitled to claim GBPO, as the Appellant had failed to provide sufficient evidence to prove the entitlement to GBPO. The correspondence stated interaliathat: 
	“……………………. Summary ofKeyPoints Ihaveaddressedindetaileachofthekeypoints above.However,Iwilladdress each 
	key pointas follows (Yourarguments aresynopsisedinitalics): 
	1) Undernocircumstances can[theAppellant]beliable. 
	This argument is rejected under Article 19 of the Code: Persons who fail to state that they are acting as acustoms representative shall be deemed to be acting in theirownnameandontheirownbehalf. 
	2) (a)Thecompanywas anagentoftheimporters. 
	This argumentis rejectedas [theAppellant]has notprovidedcopies ofagreements ofanykindtoprovethatitwas theCompany,[thecompany],thathasresponsibility. 
	(b)Therefore,ourclientthecompanyis notliable,is anagentonly andanyliability restswiththeimporters. 
	This argumentis rejectedunderArticle19oftheCode. 
	3)Article41andArticle47EUCharteroffundamentalrights. 
	This argumentis rejectedas allimportedvehicles inthis periodarebeingexamined as part of this Post Clearance Check. [The Respondent] is making the same request from all Declarants for supporting documents in relation to Preferential Originclaims.[TheAppellant]is beingaffordedthesameopportunitiesasallother Declarants toprovidesupportingdocuments forhis claims. 
	4) Declarations arenullandvoid 
	This argument is rejected as [the Appellant], EORI [the Appellant], is recorded as the declarant on all the customs declarations in this intervention on AIS. It is [the Appellant] who completed the declarations. The responsibility for the accuracy of theinformationrestswiththedeclarant,inthiscase[theAppellant]. 
	Customsdeclarations arelegally bindingreturns,similar toanyotherreturnmade to[theRespondent]. 
	The responsibility for the accuracy of the information rests with the declarant, in this case[theAppellant]. 
	5) Case C97/19, Pfeifer & Langen GmbH & Co. KG v Hauptzollamt Köln; 
	ECLI:EU:C:2020:574. 
	This judgement supports Revenues case in this instance as [the Appellant] is not in possession of empowerment documents as verified in his email of 14th of November2022. 
	Judgment of 12 October 2017, Tigers, C156/16, EU:C:2017:754, paragraph 30). [The Appellant] has not provided sufficient evidence to support the claim for preferentialorigin. 
	6) UndertheUKEUTCAitis theimporterwhois mandatedby overridinginternational lawtomakepreferentialclaims andTheEUUKTCAdoes notprovideforany role foradeclarant. 
	Theprimarylegislationis theUCCofwhichArticle5oftheCodedefines"declarant" as thepersonlodgingacustoms declaration.[TheAppellant],EORI[theAppellant], lodged the declarations and is recorded as the declarant on all the Customs Declarations inthis interventiononAIS. 
	7) Allgoods inUnitedKingdomatthemomentofexitfromtheEuropeanUnionwere exportedwithinthemeaningofArticle203. 
	Allgoods notundercustoms supervisionintheUKlosttheir unionstatusat 11pm on 31st December 2020. The vehicles did not lose their customs status in accordancewitharticle203oftheUCCattheendofthetransitionperiodandarticle 154oftheUCChas noapplicationtothevehicleimportationsunderreview. 
	Findings 
	Findings 

	Based on these findings, and in accordance with Article 102 of the Union CustomsCode,Iamnowremindingyouthat[theRespondent]has identifieda customs debt of €including interest to date and that this amount is now deemed due. It should be noted that interest will continue to accrue until the debt is discharged. A notification of customs debt will follow this correspondence. 
	98,659.64 

	If you are not in agreement with this decision you have the right to lodgeafirst stage appealtoRevenue”. 
	21. 
	21. 
	21. 
	On 11 October 2023, the Respondent issued to the Appellant a Notification of Customs Debt, which notified the Appellant that it had established a customs debt in the amount 
	of €93,924.00. 


	22. 
	22. 
	Subsequent to the correspondence dated 11 October 2023, the Appellant provided further documents to support a claim of Returned Goods Relief (“RGR”) for one of the vehicles. The evidence was accepted by the Respondent and an amended Debt Notification letter issued on the same date, 11 October 2023, notifying the Appellant that the Respondent was establishing an updated total customs debt in the amount of €
	93,020.62. 


	23. 
	23. 
	On 31 October 2023, the Appellant discharged the customs debt due to the Respondent. 

	24. 
	24. 
	On 8 November 2023, the Appellant lodged a first stage appeal to the DAO of the Respondent. 


	25. On12January 2024,correspondenceissuedfromtheRespondent notifyingtheAppellant that the DAO had determined that he was satisfied with the decision made by the Respondent’s case officer and the Appellant’s appeal was not upheld. 
	26. 
	26. 
	26. 
	Thereafter, as set out in the Introduction section to this Determination, the Appellant duly appealed to the Commission by submitting his Notice of Appeal. The Appellant appeals the decision of the DAO dated 12 January 2024, which upheld the Respondent’s correspondence dated 9October 2023 statingthat the Appellant was personally liable for the customs duty in respect ofthe declarations made on the AISin relation to the vehicles at issue for the relevant period. The Appellant submitted that the debt has been

	27. 
	27. 
	The Appellant submitted that the appeal concerns the validity of a customs debt claimed by the Respondent to be due from the Appellant personally, arising from import declarations made in the relevant year. The Appellant’s grounds of appeal, as set out in his Notice of Appeal, are as follows: 


	“…………… 
	1. 
	1. 
	1. 
	1. 
	The appellant is not liable in respect of any customs debt, because he acted at all times as director and an employee, on behalf of the company. The only entity ever tradingas acustomsagentwasthecompany.Theimpositionofthecustoms debton 

	the appellant in his personal capacity purports to set aside the separate corporate existenceofthecompany,withoutanybasisinlaworinfact. 

	2. 
	2. 
	Thecompany actedas agent anddirectrepresentativeofeachoftheimporters,and insofar as any custom debt or liability arose in respect of the subject matter of the appeal,itis theliability oftheimporters only. Thecompany was clearly atalltimes a customs agent and not a principal. Numerous authorisations and other information areandwereheldby Revenueshowingthispositionbeyondalldoubt. 


	Theclientsandcustomers ofthecompanyweretheprincipals ofthecompany which was theircustoms agentinrelationtoallrelevantdeclarations andproceedings.They were also the declarant within the meaning of UCC, being the persons on whose behalfthedeclarations weremade. 
	Even if aliability for acustoms debt arose it is the liability of the importers and not a liability of the company their direct agent, and afortiori not aliability of the appellant adirectorandemployeeofthecompany 
	3. 
	3. 
	3. 
	3. 
	Ataxingstatuteordirectly applicableEUlegislationmustclearly andexpressly charge tax by its terms on the citizen as a matter of fundamental Irish Constitutional law. There is no such basis here. The appellant and the company were and are clearly agents as a matter of Irish and EU law. The company is and was described as a customs agent. Revenue held specific authorisations from the principals, their customers. 

	Revenue has purported to make an administrative requirement regardingthe format of empowerment of the declarant (even assuming it is applicable in fact), a substantivebasisforchargingtheappellant(whois merelyadirectoranemployeeof thecompany)witharuinous personaltaxdebt,incircumstanceswheretheappellant andcompany wereclearly customsagents oftheirprincipals. Thisis invalidas there is nostatutorybasis forthis chargetotax 

	4. 
	4. 
	Thepurportedimpositionofthecustoms debt inthecircumstances is contrary tothe guarantee of good administration in Article 41, the guarantee of fair procedures in Article47,oftheCharterofFundamentalRightsoftheEuropeanUnionandis contrary to fair procedures and legitimate expectations in Irish law and protected by the Irish Constitution,forthereasons mentionedbelow. 

	5. 
	5. 
	EU Charter of Fundamental Rights and fundamental principles of European Union 


	……………….. 
	law, as well as overriding requirements as to fair procedures require where an intervention is made,require Revenue, wherethere is primafacie evidence of origin by way ofthe retrospective statements on origin, to rely onthe same or if it requires furtherproofoforigin(evenifthisis permissible),touseallits powers forthis purpose, todeterminethepositionas tooriginincludingbutnotlimitedtoits powers torequest HMRC under the provisions in the EU TCA in that regard, to require the relevant manufacturersto provide 
	…………………. 
	6. 
	6. 
	6. 
	6. 
	Insofarasdeclarations thesubjectoftheappealdonotincludethedeclarant'sdetails then they are void, being contrary to article 77 of the Union Customs code (UCC). They shouldnothavebeenacceptedby theautomatedimportedsystem.Thereis no self-assessmentundertheUCC. 

	There have been no valid declarations and decision rendered under UCC on foot thereof.Theconsequences includebutarenotlimitedtotherighttomakecorrective declarations basedontheretrospectivestatements onorigin. 

	7. 
	7. 
	7. 
	The position in respect of the subject of the interventions and this appeal in relation to claiming preferential origin are governed by the EU UK Trade and Cooperation Agreement. These EU UK TCA provisions take precedence over the corresponding provisions oftheUCCinthis context.Therequiredprocedureandstatementonorigin is setoutintheEUUKTCA 

	…………….. 

	8. 
	8. 
	8. 
	The provisions of Article 203 UCC, “returned goods relief” apply in this case to vehicles which were in free circulation inthe United Kingdom on 31December 2020 at 11pm. Such vehicles had been produced inthe EU or had been lawfully imported intotheEUbeingamemberoftheEuropeanUnionbeforethatpoint. 

	…………………. 

	9. 
	9. 
	A number of the MRNs included in the customs debt claimed relate to cars over 30 years’oldanda1920carinonecase.TheappropriateVATreliefandCustomsrelief /codeinrespectofthesamewas notincludedintheoriginalMRNs. Revenueinthe course ofthese proceedings refusedto permit corrective MRNs to bemade. For the reasonsaforesaidand withoutlimitingtheforegoing grantscorrectiveMRNs maybe 


	made in respect of the same to include relief from duty VAT and any Vehicle Registration Tax incorrectly applied in consequence thereof. For the reasons aforesaid and without prejudice to any other grounds raised herein the appellant is entitledtomakedeclarations inrespectthereofclaimingsuchreliefandexemption.” 

	LegislationandGuidelines 
	LegislationandGuidelines 
	28. 
	28. 
	28. 
	The legislation relevant to this appeal is as follows: 

	29. 
	29. 
	Article 5 of the Union Customs Code (Regulation (EU) No 952/2013 of the European Parliament and the Council of 9 October 2013 laying down the Union Customs Code) (“the UCC”) provides:
	-



	Definitions 
	“customs formalities”means alltheoperations whichmustbecarriedoutbyapersonand by thecustomsauthorities inordertocomplywiththecustoms legislation; 
	“customs declaration”means theact whereby apersonindicates, intheprescribedform andmanner,awishtoplacegoodsunderagivencustomsprocedure,withanindication, whereappropriate,ofany specificarrangements tobeapplied; 
	“declarant” means the person lodging a customs declaration, a temporary storage declaration, an entry summary declaration, an exit summary declaration, a re export declarationorare-exportnotificationinhis orherownnameorthepersoninwhosename suchadeclarationornotificationis lodged; 
	“customs debt” means the obligation on aperson to pay the amount of import or export duty whichapplies tospecific goods underthecustoms legislationinforce; 
	30. Article 15 of the UCC provides:-
	Provisionofinformationtothecustomsauthorities 
	1. 
	1. 
	1. 
	Any person directly or indirectly involved in the accomplishment of customs formalities orincustoms controls shall,attherequestofthecustomsauthorities and within any time-limit specified, provide those authorities with all the requisite documents and information, in an appropriate form, and all the assistancenecessary forthecompletionofthoseformalities orcontrols. 

	2. 
	2. 
	The lodging of a customs declaration, temporary storage declaration, entry summary declaration, exit summary declaration, re-export declaration or reexportnotificationbyapersontothecustomsauthorities,orthesubmissionof 
	-



	an application for an authorisation or any other decision, shall render the 
	personconcernedresponsibleforallofthefollowing: 
	(a) 
	(a) 
	(a) 
	the accuracy and completeness of the information given in the declaration,notificationorapplication 

	(b) 
	(b) 
	the authenticity, accuracy and validity of any document supporting the declaration,notificationorapplication 

	(c) 
	(c) 
	where applicable, compliance with all of the obligations relating to the placing of the goods in question under the customs procedure concerned,ortotheconductoftheauthorisedoperations 


	Thefirstsubparagraphshallalsoapplytotheprovisionofanyinformationinanyother formrequiredby,orgivento,thecustoms authorities. 
	Where the declaration or notification is lodged, the application is submitted, or information is provided, by a customs representative of the person concerned, as referred to in Article 18, that customs representative shall also be bound by the obligations setoutinthefirstsubparagraphofthisparagraph. 
	31. Article 18 of the UCC interaliaprovides:-
	Customsrepresentative 
	1. 
	1. 
	1. 
	Any person may appoint acustoms representative. Such representation may beeitherdirect,inwhichcasethecustoms representativeshallactinthename of and on behalf of another person, or indirect, in which case the customs representativeshallactinhis orherownnamebutonbehalfofanotherperson. 

	2. 
	2. 
	A customs representative shall be established within the customs territory of theUnion.Exceptwhereotherwiseprovided,thatrequirementshallbewaived where the customs representative acts on behalf of persons who are not requiredtobeestablishedwithinthecustomsterritoryoftheUnion. 


	32. Article 19 of the UCC provides:
	-

	Empowerment 
	1. 
	1. 
	1. 
	When dealing with the customs authorities, a customs representative shall state that he or she is acting on behalf of the person represented and shall specify whethertherepresentationisdirectorindirect. 

	2. 
	2. 
	2. 
	Persons who fail to state that they are acting as acustoms representative or 

	who state that they are acting as a customs representative without being empowered to do so shall be deemed to be acting in their own name and on theirownbehalf. 

	3. 
	3. 
	The customs authoritiesmay require persons stating that they are acting as a customs representative to provide evidence of their empowerment by the personrepresented.Inspecific cases,thecustoms authorities shallnotrequire suchevidencetobeprovided. 

	4. 
	4. 
	The customs authorities shall not require a person acting as a customs representative,carryingoutactsandformalities onaregularbasis,toproduce on every occasion evidence of empowerment, provided that suchpersonis in apositiontoproducesuchevidenceonrequestby thecustomsauthorities. 


	33. Article 46 of the UCC provides: 
	Risk managementandcustoms controls 
	1. The customs authorities may carry out any customs controls they deem necessary. Customs controls may in particular consist of examining goods, taking samples, verifying the accuracy and completeness of the information given in adeclaration or notification and the existence, authenticity, accuracy andvalidity ofdocuments,examiningtheaccounts ofeconomic operatorsand other records, inspecting means of transport, inspecting luggage and other goods carried by or on persons and carrying out official enquiries 
	34. Article 48 of the UCC provides: 
	Post-releasecontrol 
	Forthepurposeofcustoms controls,thecustomsauthorities may verify theaccuracy and completeness of the information given in a customs declaration, temporary storage declaration, entry summary declaration, exit summary declaration, re-export declaration or re-export notification, and the existence, authenticity, accuracy and validity of any supporting document and may examine the accounts of the declarant and other records relating to the operations in respect of the goods in question or to prior or subsequent
	Such controls may be carried out at thepremisesof the holder of the goods or of the holder's representative, of any other person directly or indirectly involved in those operations in a business capacity or of any other person in possession of those documents anddataforbusiness purposes. 
	35. Article 51 of the UCC provides: 
	Keepingofdocuments andotherinformation 
	1. The person concerned shall, for the purposes of customs controls, keep the documents and information referredto in Article 15(1) forat least three years, by any meansaccessibleby andacceptabletothecustomsauthorities. 
	In the case of goods released for free circulation in circumstances other than those referred to in the third subparagraph, or goods declared for export, that periodshallrunfromtheendoftheyearinwhichthecustoms declarations for releaseforfreecirculationorexportareaccepted. 
	Inthecaseofgoods releasedforfreecirculationduty-freeoratareducedrate ofimportdutyonaccountoftheirend-use,thatperiodshallrunfromtheendof theyearinwhichtheyceasetobesubjecttocustoms supervision. 
	36. Article 61 of the UCC provides: 
	Proofoforigin 
	1. 
	1. 
	1. 
	Whereanoriginhas beenindicatedinthecustoms declarationpursuanttothe customs legislation,thecustoms authorities mayrequirethedeclaranttoprove theoriginofthegoods. 

	2. 
	2. 
	Whereproof oforigin ofgoods is provided pursuant tothecustomslegislation or other Union legislation governing specific fields, the customs authorities may,intheeventofreasonabledoubt,requireany additionalevidenceneeded inordertoensurethattheindicationoforigincomplies withtheruleslaiddown by therelevantUnionlegislation. 

	3. 
	3. 
	Where the exigencies of trade so require, a document proving origin may be issuedintheUnioninaccordancewiththerulesoforigininforceinthecountry orterritory ofdestinationorany othermethodidentifyingthecountry wherethe goods werewhollyobtainedorunderwenttheirlastsubstantialtransformation. 


	37. Article 64 of the UCC provides:-
	Preferentialoriginofgoods 
	1. In order to benefit from the measures referred to in points (d) or (e) of Article 
	56(2)orfromnon-tariffpreferentialmeasures,goods shallcomply withtherules on preferential origin referred to in paragraphs 2to 5of this Article. Page 503 Page 8 of 26 2. In the case of goods benefiting from preferential measures containedinagreementswhichtheUnionhasconcludedwithcertaincountries or territories outside the customs territory of the Union or with groups of such countries or territories, the rules on preferential origin shall be laid down in thoseagreements. 
	………………. 
	38. Article 77 of the UCC provides:-
	Releaseforfreecirculationandtemporaryadmission 
	1. A customs debt on import shall be incurred through the placing of non-Union goods liabletoimportduty undereitherofthefollowingcustoms procedures: 
	(a) releaseforfreecirculation, including underthe end-use provisions; (b)temporary admissionwithpartialrelieffromimportduty. 
	2. 
	2. 
	2. 
	A customs debt shall be incurred at the time of acceptance of the customs declaration. 

	3. 
	3. 
	The declarant shall be the debtor. In the event of indirect representation, the persononwhosebehalfthecustoms declarationismadeshallalsobeadebtor. Whereacustoms declarationinrespectofoneoftheproceduresreferredtoin paragraph 1is drawn up on the basis of information which leads to all or part oftheimportduty notbeingcollected,thepersonwhoprovidedtheinformation requiredtodrawupthedeclarationandwhoknew,orwhooughtreasonably to haveknown,thatsuchinformationwasfalseshallalsobeadebtor. 


	39. Article 79 of the UCC provides:
	-

	Customsdebtincurredthroughnon-compliance 
	1. For goods liable to import duty, a customs debt on import shall be incurred throughnon-compliancewithany ofthefollowing: 
	(a) 
	(a) 
	(a) 
	(a) 
	one of the obligations laid down in the customs legislation concerning the introduction of non-Union goods into the customs territory of the Union, their removal from customs supervision, or the movement, 

	processing, storage, temporary storage, temporary admission or disposalofsuchgoodswithinthatterritory; 

	(b) 
	(b) 
	one of the obligations laid down in the customs legislation concerning theenduseofgoods withinthecustoms territory oftheUnion; 

	(c) 
	(c) 
	aconditiongoverningtheplacingofnon-Uniongoods underacustoms procedureorthegranting,by virtueoftheend-useofthegoods,ofduty exemptionorareducedrateofimportduty. 


	2. Thetimeatwhichthecustoms debtis incurredshallbeeitherofthefollowing: 
	(a) 
	(a) 
	(a) 
	the moment when the obligation the non-fulfilment of which gives rise tothecustoms debtisnotmetorceasestobemet; 

	(b) 
	(b) 
	themoment when acustoms declaration is accepted for the placing of goods underacustomsprocedurewhereitisestablishedsubsequently thataconditiongoverningtheplacingofthegoodsunderthatprocedure orthegrantingofaduty exemptionorareducedrateofimport duty by virtueoftheend-useofthegoods wasnotinfactfulfilled. 


	3. Incases referredtounderpoints (a)and(b)ofparagraph1,thedebtorshallbe any ofthefollowing: 
	(a) 
	(a) 
	(a) 
	any personwhowasrequiredtofulfiltheobligations concerned; 

	(b) 
	(b) 
	any personwhowas awareorshouldreasonably havebeenawarethat an obligation under the customs legislation was not fulfilled and who actedonbehalfofthepersonwhowas obligedtofulfiltheobligation,or who participated in the act which led to the non-fulfilment of the obligation; 

	(c) 
	(c) 
	any person who acquired or held the goods in question and who was aware or should reasonably have been aware at the time of acquiring or receiving thegoods that an obligation underthe customs legislation was notfulfilled. 


	4. In cases referred to under point (c) of paragraph 1, the debtor shall be the person who is required to comply with the conditions governing the placing of thegoodsunderacustoms procedureorthecustoms declarationofthegoods placed under that customs procedure or the granting of a duty exemption or reducedrateofimportduty byvirtueoftheend-useofthegoods. 
	Where a customs declaration in respect of one of the customs procedures referredtoinpoint(c)ofparagraph1isdrawnup,andanyinformationrequired under the customs legislation relating to the conditions governing the placing ofthegoodsunderthatcustoms procedureis giventothecustomsauthorities, whichleads toallorpartoftheimportdutynotbeingcollected,thepersonwho providedtheinformationrequiredtodrawupthecustoms declarationandwho knew,orwhooughtreasonably tohaveknown,thatsuchinformationwas false shallalsobeadebtor. 
	40. Article 104 of the UCC provides:-
	Entryintheaccounts 
	1. 
	1. 
	1. 
	Thecustoms authorities referredtoinArticle101shallenter intheir accounts, inaccordancewiththenationallegislation,theamountofimportorexportduty payable asdeterminedin accordancewiththat Article. Thefirst subparagraph shall not apply in cases referred to in the second subparagraph of Article 102(1). 

	2. 
	2. 
	The customs authorities need not enter in the accounts amounts of import or exportduty which,pursuanttoArticle103,correspondtoacustoms debtwhich couldnolongerbenotifiedtothedebtor. 

	3. 
	3. 
	Member States shall determine the practical procedures for the entry in the accountsoftheamountsofimportorexportduty.Thoseproceduresmaydiffer according to whether, in view of the circumstances in which the customs debt was incurred, the customs authorities are satisfied that those amounts will be paid. 


	41. Article 105 of the UCC interaliaprovides:-
	Timeofentryintheaccounts 
	1. 
	1. 
	1. 
	1. 
	Whereacustoms debtisincurredasaresultoftheacceptanceofthecustoms declarationofgoods foracustoms procedure,otherthantemporaryadmission with partial relief from import duty, or of any other act having the same legal effect as such acceptance, the customs authorities shall enter the amount of import or export duty payable in the accounts within 14 days of the release of the goods. However, provided that payment has been guaranteed, the total amount of import or export duty relating to all the goods released to

	not exceed 31 days, may be covered by asingle entry in the accounts at the end of that period. Such entry in the accounts shall take place within 14 days oftheexpiry oftheperiodconcerned. 

	2. 
	2. 
	Wheregoods may bereleasedsubjecttocertainconditions whichgoverneither the determination of the amount of import or export duty payable or its collection, entry in the accounts shall take place within 14 days of the day on which the amount of import or export duty payable is determined or the obligationtopay thatduty is fixed.However,wherethecustoms debtrelates to aprovisionalcommercialpolicy measuretakingtheformofaduty,theamount of import or export duty payable shall be entered in the accounts within two mo

	3. 
	3. 
	Whereacustomsdebtisincurredincircumstances not coveredbyparagraph 1,theamountofimportorexportdutypayableshallbeenteredintheaccounts within14days ofthedateonwhichthecustoms authorities areinapositionto determinetheamountofimportorexportduty inquestionandtakeadecision. 

	4. 
	4. 
	Paragraph 3shall apply with regard to the amount of import or export duty to berecoveredorwhichremains toberecoveredwheretheamountofimportor export duty payable has not been entered in the accounts in accordance with paragraphs1,2and3,orhasbeendeterminedandenteredintheaccounts at alevellowerthantheamountpayable. 

	5. 
	5. 
	The time-limits for entry in the accounts laid down in paragraphs 1, 2 and 3 shallnotapply inunforeseeablecircumstancesorincases offorcemajeure. 


	42. Article 150 of the UCC provides:-
	Choiceofacustomsprocedure 
	Except where otherwise provided, the declarant shall be free to choose the customs procedure under which to place the goods, under the conditions for that procedure, irrespective of their nature or quantity, or their country of origin, consignment or destination. 
	43. Article 154 of the UCC provides:
	-

	Loss ofcustoms status ofUniongoods 
	Uniongoods shallbecomenon-Uniongoods inthefollowingcases: 
	(a) 
	(a) 
	(a) 
	where they are taken out of the customs territory of the Union, insofar as therulesoninternaltransitdonotapply; 

	(b) 
	(b) 
	where they have been placed under the external transit procedure, a storage procedure or the inward processing procedure, insofar as the customs legislationsoallows; 

	(c) 
	(c) 
	where they have been placed under the end-use procedure and are either subsequently abandoned to the State, or are destroyed and wasteremains; 

	(d) 
	(d) 
	wherethedeclarationforreleaseforfreecirculationis invalidatedafter releaseofthegoods. 


	44. Article 162 of the UCC provides: 
	Contentofastandardcustoms declaration 
	Standardcustomsdeclarations shall contain all the particulars necessaryfor application oftheprovisions governingthecustomsprocedureforwhichthegoods aredeclared. 
	45. Article 163 of the UCC provides:-
	Supportingdocuments 
	1. 
	1. 
	1. 
	The supporting documents required for the application of the provisions governingthecustomsprocedureforwhichthegoods aredeclaredshallbein thedeclarant's possessionandatthedisposalofthecustomsauthorities atthe timewhenthecustomsdeclarationis lodged. 

	2. 
	2. 
	Supporting documents shall be provided to the customs authorities where Unionlegislationsorequires orwherenecessary forcustomscontrols. 

	3. 
	3. 
	Inspecificcases,economic operatorsmay drawupthesupportingdocuments providedthey areauthorisedtodosobythecustoms authorities. 


	46. Article 173 of the UCC provides:-
	Amendmentofacustoms declaration 
	1. 
	1. 
	1. 
	The declarant shall, upon application, be permitted to amend one or more of the particulars of the customs declaration after that declaration has been accepted by customs. The amendment shall not render the customs declarationapplicabletogoods otherthanthosewhichitoriginally covered. 

	2. 
	2. 
	No such amendment shall be permitted where it is applied for after any of the 


	followingevents: 
	(a) 
	(a) 
	(a) 
	thecustoms authorities haveinformedthedeclarantthatthey intendto examinethegoods; 

	(b) 
	(b) 
	the customs authorities have established that the particulars of the customs declarationareincorrect; 

	(c) 
	(c) 
	thecustoms authorities havereleasedthegoods. 


	3. Uponapplicationby thedeclarant,withinthreeyears ofthedateofacceptance ofthecustoms declaration,theamendmentofthecustoms declarationmaybe permitted after release of the goods in order for the declarant to comply with his or her obligations relating to the placing of the goods under the customs procedureconcerned. 
	47. Article 203 of the UCC interaliaprovides:-
	Scopeandeffect 
	1. 
	1. 
	1. 
	Non-Uniongoodswhich,havingoriginally beenexportedasUniongoods from the customs territoryofthe Union, arereturnedto that territorywithin aperiod of three years and declared for release for free circulation shall, upon application by the person concerned, be granted relief from import duty. The firstsubparagraphshallapply evenwherethereturnedgoods representonly a partofthegoods previously exportedfromthecustoms territoryoftheUnion. 

	2. 
	2. 
	The three-year period referredto inparagraph 1may beexceededin order to takeaccountofspecialcircumstances. 

	3. 
	3. 
	Where,priortotheirexportfromthecustoms territory oftheUnion,thereturned goods had been released for free circulation duty-free or at areduced rate of import duty because of aparticular end-use, relief from duty under paragraph 1shallbegrantedonlyifthey aretobereleasedforfreecirculationforthesame end-use.Wheretheend-useforwhichthegoods inquestionaretobereleased for free circulation is no longer the same, the amount of import duty shall be reduced by any amount collected on the goods when they were first rele

	4. 
	4. 
	WhereUniongoodshavelosttheircustoms status asUniongoodspursuantto 


	Article154andaresubsequently releasedforfreecirculation,paragraphs1,2 and3shallapply. 
	48. Article 208 of Commission Regulation (EU) 2015/2447 (Union Customs Code Implementing Regulation)(“the UCC Implementing Regulation”) provides:-
	Proofofthecustomsstatus ofUniongoodsformotorisedroadvehicles (Article153(2)oftheCode) 
	1. 
	1. 
	1. 
	Inthecaseofmotorisedroadvehicles registeredinaMemberStatewhichhave temporarily left and re-entered the customs territory of the Union the customs statusofUniongoodsshallbeconsideredprovenwheretheyareaccompanied by their registration plates and registration documents and the registration particularsshownonthoseplatesanddocumentsunambiguously indicatethat registration. 

	2. 
	2. 
	Where the customs status of Union goods cannot be considered proven in accordance with paragraph 1, the proof of the customs status of Union goods shall be provided by one of the other means listed in Article 199 of this Regulation. 


	49. Article 253 of the UCC Implementing Regulation provides:-
	Informationrequired 
	(Article203(6)oftheCode) 
	1. 
	1. 
	1. 
	The declarant shall make the information establishing that the conditions for relieffromimportduty havebeenfulfilledavailabletothecustoms officewhere thecustoms declarationforreleaseforfreecirculationis lodged. 

	2. 
	2. 
	2. 
	The information referred to in paragraph 1 may be provided by any of the followingmeans: 

	(a) 
	(a) 
	(a) 
	access to the relevant particulars of the customs or re-export declaration on the basis of which the returned goods were originally exportedorre-exportedfromthecustomsterritoryoftheUnion; 

	(b) 
	(b) 
	a print out, authenticated by the competent customs office, of the customs or re-export declaration on the basis of which the returned goods wereoriginally exportedorre-exportedfromthecustomsterritory oftheUnion; 

	(c) 
	(c) 
	(c) 
	adocument issued by the competent customs office, with the relevant 

	particularsofthatcustoms declarationorre-exportdeclaration; 

	(d) 
	(d) 
	a document issued by the customs authorities certifying that the conditions fortherelieffromimportdutyhavebeenfulfilled(information sheetINF3). 


	3. 
	3. 
	3. 
	Where information available tothe competent customsauthorities establishes thatthegoods declaredforreleaseforfreecirculationwereoriginally exported from the customs territory of the Union and at that time fulfilled the conditions for being granted relief from import duty as returned goods, the information referredtoinparagraph2shallnotberequired. 

	4. 
	4. 
	Paragraph2shallnotapply wheregoods may bedeclaredforreleaseforfree circulation orally or by any other act. Nor shall it apply to the international movementofpackingmaterials, means of transport orcertaingoodsadmitted underspecific customs arrangementsunless whereprovidedotherwise. 




	50. Article 38 ofthe Trade andCooperation Agreementbetween the EuropeanUnion andthe European Atomic Energy Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part (“the Agreement”) provides:
	-

	Definitions 
	(d) 
	(d) 
	(d) 
	(d) 
	"importer" means a person who imports the originating product and claims preferentialtarifftreatmentforit 

	………… 

	(f) 
	(f) 
	"non-originating material" means a material which does not qualify as originating under this Chapter, including a material whose originating status cannotbedetermined; 


	51. Article 54 of the Agreement provides:-
	Claimforpreferentialtarifftreatment 
	1. 
	1. 
	1. 
	TheimportingParty,onimportation,shallgrantpreferentialtarifftreatmenttoa productoriginatingintheotherPartywithinthemeaningofthis Chapteronthe basis of a claim by the importer for preferential tariff treatment. The importer shall be responsible for the correctness of the claim for preferential tariff treatment and for compliance with the requirements provided for in this Chapter. 

	2. 
	2. 
	2. 
	Aclaimforpreferentialtarifftreatmentshallbebasedon: 

	(a) 
	(a) 
	(a) 
	a statement on origin that the product is originating made out by the exporter;or 

	(b) 
	(b) 
	theimporter's knowledgethattheproductis originating. 



	3. 
	3. 
	The importer making the claim for preferential tariff treatment based on a statement on origin as referred to in point (a) of paragraph 2 shall keep the statement on origin and, when required by the customs authority of the importingParty,shallprovideacopythereoftothatcustoms authority. 


	52. Article 55 of the Agreement provides: 
	Timeoftheclaimforpreferentialtarifftreatment 
	1. 
	1. 
	1. 
	Aclaim for preferential tariff treatment and the basis for that claim as referred to in Article 54(2) shall be included in the customs import declaration in accordancewiththelaws andregulations oftheimportingParty. 

	2. 
	2. 
	2. 
	By way of derogation from paragraph 1 of this Article, if the importer did not make a claim for preferential tariff treatment at the time of importation, the importing Party shall grant preferential tariff treatment and repay or remit any excess customs dutypaidprovidedthat: 

	(a) 
	(a) 
	(a) 
	the claim for preferential tariff treatment is made no later than three years after the date of importation, or such longer time period as specifiedinthelaws andregulationsoftheimportingParty; 

	(b) 
	(b) 
	the importer provides the basis for the claim as referred to in Article 54(2);and 

	(c) 
	(c) 
	the product would have been considered originating and would have satisfiedallotherapplicablerequirementswithinthemeaningofSection 1 of this Chapter if it had been claimed by the importer at the time of importation. The other obligations applicable to the importer under Article54remainunchanged. 




	53. Article 56 of the Agreement provides interaliathat:-
	StatementofOrigin 
	1. 
	1. 
	1. 
	1. 
	A statement on origin shall be made out by an exporter of a product on the basis of information demonstrating that the product is originating, including, 

	information onthe originating status ofmaterials used in the production of the product.Theexportershallberesponsibleforthecorrectness ofthestatement onoriginandtheinformationprovided. 

	2. 
	2. 
	Astatementonoriginshallbemadeoutusingoneofthelanguageversions set out in Annex 7 in an invoice or on any other document that describes the originatingproductinsufficientdetailtoenabletheidentificationofthatproduct. The exporter shall be responsible for providing sufficient detail to allow the identification of the originating product. The importing Party shall not require theimportertosubmitatranslationofthestatementonorigin. 

	3. 
	3. 
	Astatement on origin shall be valid for 12 months from the date it was made out or for such longer period as provided by the Party of import up to a maximumof24months. 


	54. Article 58 of the Agreement provides:
	-

	Importers Knowledge 
	1. 
	1. 
	1. 
	For the purposes of aclaim for preferential tariff treatment that is made under point(b)ofArticle54(2),theimporter's knowledgethat aproductis originating in the exporting Party shall be based on information demonstrating that the product is originating and satisfies the requirements provided for in this Chapter. 

	2. 
	2. 
	Before claiming the preferential treatment, in the event that an importer is unable to obtain the information referred to in paragraph 1of this Article as a resultoftheexporterdeemingthatinformationtobeconfidentialinformationor for any other reason, the exporter may provide a statement on origin so that theimportermay claimthepreferentialtarifftreatmentonthebasisofpoint(a) ofArticle54(2). 


	55. Article 59 of the Agreement interaliaprovides:
	-

	Record-keepingrequirements 
	1. For aminimum of three years after the date of importation of the product, an importer making aclaimfor preferential tariff treatment for aproduct imported intotheimportingPartyshallkeep: 
	(a) 
	(a) 
	(a) 
	Iftheclaimwasbasedonastatementonorigin,thestatementonorigin madeoutbytheexporter;or 

	(b) 
	(b) 
	If the claim was based on the importer's knowledge, all records demonstratingthattheproductsatisfies therequirements for obtaining originatingstatus. 


	2. An exporter who has made out astatement on origin shall, for aminimum of four years after that statement on origin was made out, keep a copy of the statement on origin and all other records demonstrating that the product satisfies therequirements toobtainoriginatingstatus. 
	56. Article 61 of the Agreement interaliaprovides:
	-

	Verification 
	1. 
	1. 
	1. 
	The customs authority of the importing Party may conduct averification as to whether a product is originating or whether the other requirements of this Chapter are satisfied, on the basis of risk assessment methods, which may includerandomselection.Suchverificationsmay beconductedby meansofa request for information from the importer who made the claim referred to in Article54,atthetimetheimportdeclarationis submitted,beforethereleaseof theproducts,orafterthereleaseoftheproducts 

	2. 
	2. 
	The information requested pursuant to paragraph 1shall cover no more than thefollowingelements 


	(a) if the claim was based on a statement on origin, that statement on origin;and 
	(b) informationpertaining to the fulfilment of origin criteria, which is…. 
	……………. 
	57. Article 62(2) of the Agreement provides: 
	Administrativecooperation 
	……………… 
	2. Iftheclaimforpreferentialtarifftreatmentwas basedonastatementonorigin, as appropriate after having first requested information in accordance with Article 61 oftheTCA(1)andbased onthereply fromtheimporter,thecustoms authorityof the importing Party conducting the verification may also request information from the customs authority ofthe exporting Party within aperiod of two years after the importationoftheproducts,orfromthemomenttheclaimismadepursuanttopoint 
	(a) of Article 55(2) if the customs authority of the importing Party conducting the 
	(a) of Article 55(2) if the customs authority of the importing Party conducting the 
	verificationconsiders thatadditionalinformationisnecessary inordertoverify the originating status of the product or to verify that the other requirements provided for in this Chapter have been met. The request for information shall include the followingelements: 

	(a)thestatementonorigin; (b)theidentityofthecustomsauthorityissuingtherequest; (c)thenameoftheexporter; (d)thesubjectandscopeoftheverification;and (e)any relevantdocumentation. Inaddition,thecustoms authorityoftheimportingPartymayrequestthecustoms 
	authorityoftheexportingParty toprovidespecific documentationandinformation, whereappropriate. ………………….. 
	58. Article 63 of the TCA provides: 
	Denialofpreferentialtarifftreatment 
	1. Withoutprejudicetoparagraph3,thecustoms authority oftheimportingParty may deny preferentialtarifftreatment,if: 
	(a) 
	(a) 
	(a) 
	(a) 
	withinthreemonths afterthedateofarequestforinformationpursuant toArticle61(1): 

	(i) 
	(i) 
	(i) 
	noreply has beenprovidedby theimporter; 

	(ii) 
	(ii) 
	wherethe claimforpreferentialtarifftreatmentwas basedona statementonorigin, nostatementon origin has been provided; or 


	(iii) where the claim for preferential tariff treatment was based on the importer's knowledge, the information provided by the importeris inadequatetoconfirmthattheproductis originating; 

	(b) 
	(b) 
	(b) 
	withinthreemonths afterthedateofarequestforadditionalinformation pursuanttoArticle61(5): 

	(i) 
	(i) 
	(i) 
	noreply has beenprovidedby theimporter;or 

	(ii) 
	(ii) 
	the information provided by the importer is inadequate to 




	confirmthattheproductis originating; 
	……………….. 
	59. GuidanceNote–Withdrawal oftheUnitedKingdomandEURulesintheField ofCustoms (23 December 2020) (“the Commission Guidance Note”). 

	EvidenceandSubmissions 
	EvidenceandSubmissions 
	Appellant’s evidence 
	60. The Appellant gave evidence at the hearing of the appeal. The Commissioner sets out hereunder a summary of the evidence adduced:
	-

	60.1. The Appellant testified that he is a Director and employee of the company which he stated commenced business on 1 January 2021. He confirmed that he began commencement of the business in November 2020, when he noticed an advertisementthat 10,000 customs agents wouldbe required after the UK left the European Union (“Brexit”). He stated that due to the COVID-19 pandemic there was very littlehumaninteractiontakingplace, suchthateverythingwas conducted online which slowed matters down. He relayed that mat
	60.2. The Appellant gave evidence that he issued a flyer to every garage in the State informing them that he was commencing business as a customs agent, dealing with motor vehicles only. The Appellant testified that during establishment of the company, he spoke to his accountant who advised him to set up a limited liability company and in order to register the company he had to submit certain documentation and the name of the company to the Companies Registration Office (“CRO”). The Appellant gave evidence 
	opened which he called (“the pre company name”), and which he 
	Artifact

	used to lodge funds that were receivedby the company. In addition, he confirmed that he was paying the Respondent from that account, until 22 March 2021. 
	60.3. The Appellant testified that his clients would contact him by email and enclose invoices which he would use to enter details into the AIS. He relayed that it was his clients who would inform him whether the vehicles were the subject of a claim of GBPO or RGR or whether duty had to be paid. He testified that his role as declarant was to put the information into the software package which interacted with the Respondent’s computer system to clear the vehicles. He said that this meant that the imported ve
	60.4. The Appellant testified that very quickly he was the subject of an audit by the Respondent due to various mistakes made on the declarations, and that he had used his own EORI number naively. He said that a full VAT audit took place and the Respondent went through every bank account. He submitted that he had not imported or sold vehicles, despite the Respondent seeking acashbookfrom him. The Appellant testified that he was mistaken in respect of the legislation that governs GBPO, such that there would 
	60.4. The Appellant testified that very quickly he was the subject of an audit by the Respondent due to various mistakes made on the declarations, and that he had used his own EORI number naively. He said that a full VAT audit took place and the Respondent went through every bank account. He submitted that he had not imported or sold vehicles, despite the Respondent seeking acashbookfrom him. The Appellant testified that he was mistaken in respect of the legislation that governs GBPO, such that there would 
	statements on origin were too late, and that the Respondent could not accept thembecausethey hadto be in existence whenthe vehicles were beingimported. 

	60.5. The Appellant referred to the details he entered into the AIS and confirmed that hedidnottick thebox ontheAIStoconfirmthathewas actingas arepresentative. He testified that the box should have been ticked either to confirm that he was acting as a direct or indirect representative. He confirmed that he did not tick the box, as he presumed that the default was that he was the direct representative of the importers. He gave evidence that as per the previous system, no box was required to be ticked, and th
	60.6. The Appellant testified that he attended a meeting with the Respondent’s witness 1 and he produced the Trader Account Number (“TAN”) authorisations in respect of the importers, to show that he was acting in the capacity of a direct representative ofthe garages. However, he stated thatthe Respondent would not acceptthe TAN authorisations, but required evidence of empowerment as per the authorised form on the Respondent’s system. The Appellant gave evidence that hehadanoralagreementwiththegaragestoimpor
	60.7. The Appellant was cross examined on his evidence by counsel for the Respondent. The Appellant was asked whether the documentation referred to in his evidence and described as the import declarations, was the information that was presented to the Respondent. The Appellant confirmed that the declarations referredtowerenotthedocuments submittedtothe Respondent, butthat all other information was correct on the declarations that he was referring to, but for the information in Box 14/1 which dealt with repr
	60.7. The Appellant was cross examined on his evidence by counsel for the Respondent. The Appellant was asked whether the documentation referred to in his evidence and described as the import declarations, was the information that was presented to the Respondent. The Appellant confirmed that the declarations referredtowerenotthedocuments submittedtothe Respondent, butthat all other information was correct on the declarations that he was referring to, but for the information in Box 14/1 which dealt with repr
	which was the Appellant’s EORI number. He confirmed that this was his own personal EORI number on the import declarations. Furthermore, it was put to the Appellant that in the box entitled “Declarant 3/17” his own name and address appeared, which the Appellant confirmed was correct. It was put to him again that at the box entitled “Person Paying Customs Duty 3/46” was his own personal EORI number. The Appellant confirmed that this was correct. He also confirmed that on a particular declaration he had used h

	60.8. It was put to the Appellant by counsel for the Respondent that by claiming GBPO on the declarations, it meant that a 0% rate of duty applied and this allowed for the almost immediate release into free circulation of the imported vehicles. The Appellant agreed. The Appellant confirmed that he relied on U116, which was a statement on origin to support the claim for GBPO. Counsel for the Respondent suggestedtothe Appellantthatthe name ofthe declarant onits system wasnever given as the pre company name or
	60.9. The Appellant confirmed that RGR was never claimed in respect of the imported vehicles at issue in this appeal and that all of the declarations made were based on GBPO and on a statement on origin. The Appellant was cross examined by counsel for the Respondent in respect of the documentation that was exchanged between him and the Respondent during the PCI and prior to the Appellant’s appeal. The Appellant confirmed that he had familiarised himself with the guidancedocumentationbeforecommencingbusiness
	60.9. The Appellant confirmed that RGR was never claimed in respect of the imported vehicles at issue in this appeal and that all of the declarations made were based on GBPO and on a statement on origin. The Appellant was cross examined by counsel for the Respondent in respect of the documentation that was exchanged between him and the Respondent during the PCI and prior to the Appellant’s appeal. The Appellant confirmed that he had familiarised himself with the guidancedocumentationbeforecommencingbusiness
	perfectly clear that he was acting as a customs representative on behalf of the importers. It was put to the Appellant by counsel for the Respondent that the Respondent’s position was that if he had produced evidence of empowerment or documentation to that effect, then the Respondent would have allowed the declarations to be amended to reflect that position. The Appellant stated that this was not the impression that he had consequent to the meeting with the Respondent, and his view was that the Respondent w

	60.10. The Appellant agreed that it was the importers that had provided the TAN authorisations to the Respondent and not the Appellant. Counsel for the Respondent relayed to the Appellant that a TAN authorisation was “a customs clearanceagentstandingauthority allowingcustoms clearanceagents torequest deferment against atrader's EORI/TAN” and that it permitted payment against a trader's EORI or TAN and that it was simply a fiscal arrangement which did not constitute proof of empowerment. It was put to the Ap
	60.11. It was put to the witness that there were two issues in this appeal, the first being that despite a request from the Respondent for evidence of empowerment, none was forthcoming and if it had been, then the Respondent would have permitted an amendmentthe declarations, andthe secondissue was the factthatthere was no statement on origin documentation produced that was not postdated after the time of import. The Appellant agreed with the summation by counsel for the Respondent. 
	60.12. It was put to the witness that his evidence was that he did not have written 
	60.12. It was put to the witness that his evidence was that he did not have written 
	agreements with the importers. He stated that he did not have that paperwork, namely he did not have the empowerment paperwork signed in the manner in which the Respondent required. It was further put to the Appellant that it was not the case that the Respondent required its form to be completed, but that it was offering an alternative to that, such as signed agreements with the importers to import the vehicles. The Appellant testified that he did not consider that to be the position, as at all times in con
	-

	60.13. Counsel for the Respondent put it to the witness that it was recorded that he had agreed with the Respondent that it could contact the garages, but when the Respondent commenced contacting the garages it was asked to cease making contact. The Appellant stated that it was his recollection that he had asked to be informed before any contact was made. Counsel for the Respondent stated that the witnessfor the Respondent wouldgive evidence that he was requestedby the Appellant to stop. 
	60.14. Following re-examination by the Appellant’s solicitor, the Appellant testified that he put his name on the declarations for three vintage cars, as private individuals were importing them into the State. The Appellant confirmed that he did so, because the importers did not have an EORI, so he used his own EORI number. 
	Appellant’s submissions 
	61. The Commissioner sets out hereunder a summary of the submissions made by the Appellant’s solicitor on behalf of the Appellant:
	-

	61.1. The first ground of appeal is that the Appellant is a Director and employee of the company. The Appellant was not liable in respect of the customs debt because he acted solely as a director and employee on behalf of the company and never as a principal. The imposition of a customs debt on the Appellant personally purports to disregard the separate legal personality of the company, without any statutory basis in EU or Irish law. A company has a legal personality distinct from its directors and employee
	permitstheRespondenttodisregardthatpersonality inordertoimposeacustoms 
	debt on a director or employee acting as a corporate customs agent. 
	61.2. Article 19 of the UCC governs the classification of representation, not the attribution of personal liability to company officers. It does not operate as a corporate veil piercing provision. The Appellant acted at all times as agent of the company, and the company acted as agent of the importers. Under settled principles of agency, an agent who acts on behalf of a disclosed principal does not incur personal liability, absent express agreement to the contrary and the principle applies with greater forc
	61.3. Reference was made to section 45 of the Companies Act 2014. Insofar as declarations were lodged prior to the company’s incorporation, section 45 of the Companies Act 2014 applies. Section 45 of the Companies Act 2014 expressly provides that acts done on behalf of a company prior to incorporation may be ratifiedanduponratification,theagenthas nopersonalliability, absentanexpress agreement to the contrary. 
	61.4. The company ratified all pre incorporation trading by adopting the transactions in its accounts by including the trading in its corporation tax returns and by continuing the business without interruption following incorporation. Upon ratification, it was as if the company had been in existence at the time of the contract. Under the law of agency, only the company, and not the Appellant as the principal, was liable. This interpretation is confirmed by the wording of section 45(3) of the Companies Act 2
	61.5. There is no requirement for an agent’s appointment to be in writing nor for such written appointmentto be producedto third parties. Such aproposition is contrary to common law and would cause ordinary business dealings and daily life to cease functioning. It is common law, and it is the most basic common law that somebody can be appointed verbally as an agent. 
	61.6. It is accepted by the Respondent that the company was a customs agent and 
	61.6. It is accepted by the Respondent that the company was a customs agent and 
	there was no dispute of this fact in this appeal. Trade was carried out by the company in this case. Each importer retained the company to undertake import declarations and authorised the company to use their TAN accounts in the format published by the Respondent. The declarations show that the consignees were motor dealers and clearly principals and the Respondent did not contend that it was being misled as to the company being a customs agent. It was as plain as day, that the principals were the importers
	61.7. The use of the Appellant’s EORI number during the interim period was an administrative necessity arising from the timing of the incorporation of the company and its tax registration. There was no statutory basis on which the mere inclusion of an EORI number can create a customs debt. To do so, would amount to imposing taxation by implication. The basis upon which the Respondent purported to make the Appellant liable was eCustoms Helpdesk Notification 027/2020. By its very terms it is not mandatory. It
	61.8. Article 19 of the UCC does not specify the form which authorisation must take. It permits customs authorities to request evidence of empowerment but does not permit a prescribed or an exclusive format to attach substantive liability consequences for noncompliance with the prescribed format. This is expressly acknowledged in eCustoms Helpdesk Notification 027/2020, which states that no specific format is laid down in the UCC, and the Respondent merely expects authorisation to accord with the specimen a
	61.9. Consistent with European contract law, this provision addresses undisclosed or 
	61.9. Consistent with European contract law, this provision addresses undisclosed or 
	falsely disclosed agencies, not situations where agency is openly known and accepted. In the principles of European contract law and the accompanying academic commentary in the documents submitted with this appeal, the distinction between direct andindirect representation corresponds to the classical distinction between disclosed agency, in which case the agent is not liable, and undisclosed agency, in which case the person who is an agent but does not disclose this fact, is liable. 
	61.10. The requirement in Article 19 of the UCC that a representative states that he or she is acting on behalf of the person represented is satisfied where the importer is identified as consignee and the customs authorities accept the declaration on that basis. The failure to tick an additional representation box on the AIS does not negate the existence of disclosed agency. Article 19 of the UCC is not addressed to declarations but to the relationship between a customs agent and an importer generally. Apar
	61.11. Documentary evidence of agency has been given by way of TAN authorisations and other documents. The requirement that a person be empowered in writing was completely artificial and was not mandated by the legislation and was “the wholehook orchargeonwhichtheAppellant,is purportedtobemadepersonally liable, both at the corporate and individual level”. There was no statutory or EU law basis which authorised the Respondent to prescribe an exclusive format of empowerment or attach personal liability for no
	61.11. Documentary evidence of agency has been given by way of TAN authorisations and other documents. The requirement that a person be empowered in writing was completely artificial and was not mandated by the legislation and was “the wholehook orchargeonwhichtheAppellant,is purportedtobemadepersonally liable, both at the corporate and individual level”. There was no statutory or EU law basis which authorised the Respondent to prescribe an exclusive format of empowerment or attach personal liability for no
	reference to the form of that evidence. This is expressly acknowledged by the Respondent itself in eCustoms Helpdesk Notification 027/2020 which states “whilethereisnospecificformatlaiddowninthecodeinrelationtoempowerment, [the Respondent] expects that the authorisation of empowerment would be in accordance with the specimens attached to this notice”. An expectation expressed in guidance cannot lawfully be transformed into a charging provision. 

	61.12. Article 163 of the UCC concerns supporting documentation required for customs controls, it does not relate to empowerment or conferring power on national authorities to prescribe a form of authority. To the extent that the Respondent relied on Article 15 of the UCC, that reliance is misplaced. Article 15 of the UCC concerns responsibility for the accuracy and completeness of information. Itis not a charging provision and does not identify a customs debtor. Liability for a customs debt is covered by A
	61.13. Articles 18and19oftheUCCarenotaboutindividualdeclarations,they areabout the totality of the relationship. That a person has to tick a box and confirm on every single occasion that the person was acting as an agent and provide written proof of that was incorrect. Article 77 of the UCC is what imposes the charge. There is nothing in Articles 15, 16, 19, or 77 of the UCC which can place a personal liability on the Appellant alone. The Appellant has demonstrated that he was a customs agent, such that he 
	61.14. Regulation 2015/2446, Annex B (Data Element 3/21), Chapter 3, Section 1 sets out the mandatory information code. “A” refers to a mandatory requirement. Data Element 3/21 deals with representative status which is deemed mandatory in respect of foreign H1 declarations (import declaration for release for free circulation). eCustoms Helpdesk Notification 027/2020 acknowledges that this was a mandatory requirement. Nevertheless, the Respondent disabled that requirement in the AIS sometime prior to 1 Janua
	mandatory Data Element and later rely on that absence to impose liability on an 
	agent. 
	61.15. By disabling the mandatory representation field and accepting declarations without it, the Respondent adopted a position which reasonably led the Appellant to believe that specification of representation status was not required on each occasion and agency could be evidenced by the overall structure of the declaration. The criteria for legitimate expectation under Irish law was satisfied. It would be unjust to permit the Respondent to resile from that position. Reference was made to the judgment of th
	61.16. The Appellant was specifically told by the Respondent that U117, importer’s knowledge, cannot be used unless the importer holds the actual bill of materials. Thecodeforimporter’s knowledgewas moreappropriatehereinbecausethis was the primary basis of the claim. The Appellant/the company could have used the code U117 for importer’s knowledge, instead of the code U116 for statement on origin in which event there would be no liability for the Appellant/the company personally. Where EU law is being applie
	61.17. Articles 41 and 47 of the Charter of Fundamental Rights (“the Charter”) apply mandatorily. Article 41 of the Charter guarantees the right to good administration including impartial and fair treatment, the right to be heard before adverse measures are taken, and the obligation to act reasonably and proportionally. Article 47 guarantees the right to an effective remedy before an independent tribunal. The assertion of a substantial customs debt against the Appellant personally was plainly an adverse mea
	61.18. Article 120 of the UCC expressly provides for repayment or remission of a customs debt in the interest of equity, where the debt was incurred under special circumstances, and no deception or obvious negligence may be attributed to the debtor. It is a binding rule of EU law designed to prevent unjust outcomes arising from the rigid application of customs rules. The Respondent accepts that the Appellant acted honestly and in good faith, no deception was alleged, and the matters arose in the exceptional
	61.19. The following matters taken cumulatively constitute special circumstances within the meaning of Article 120 of the UCC namely; the Appellant and his company werefirsttimecustoms agents enteringthemarketinJanuary 2021;Brexitcaused an unprecedented overnight increase in customs declarations; the State actively encouraged new entrants into the customs agent market and promoted training courses; the Agreement was agreed on 24 December 2020 and applied from 1 January 2021; comprehensive EU guidance on pre
	61.20. The Respondent asserted that an importer cannot rely on U117, importer’s knowledge, unless it was in possession a full bill of materials or manufacturing records of the vehicle. This is legally incorrect, factually unrealistic and inconsistent with the Agreement. It imposes an evidential burden on importers and their agents which is not required by the Agreement, which is not within their procurement and can only realistically be discharged by customs authorities acting through administrative coopera
	61.21. Customs declarations claiming preferential origin which are the subject of this appeal are governed by the Agreement. In relation to claims for preferential treatment under the Agreement, the importer alone was the person entitled to make the claim, and the importer alone was responsible for the correctness of that claim. Reference was made to Article 54 of the Agreement. The Agreement excludes the possibility that the customs declarant or customs agent may be rendered liable for a claim of preferent
	61.22. The provisions of Article 203 of the UCC, namely RGR, applied to the vehicles at issue which were in free circulation in the UK at 11:00 PM on 31 December 2020. Those vehicles had either been produced in the EU or been lawfully imported into the EU prior to that date. The subsequent importation of those vehicles into the State after 1 January 2021, constituted the return of goods within the meaning and purpose of Article 203 of the UCC. Reference was made to the judgment of Mr Justice Kennedy in Bell
	respectofthe other matters addressedinthe BellTransportdecision,the decision 
	is not binding on the Commissioner. 
	61.23. A number of the vehicles included in the Notification of Customs Debt related to vehicles which were over 25 years old, and in one instance a vehicle dating from 1920. Those vehicles were eligible for VAT relief and corresponding customs relief/commodity code treatment. The appropriate vehicles were not included in the original Movement Reference Numbers (“MRNs”). The Respondent refused to permitthe making of corrective MRNs in respect of those vehicles. That refusal was inconsistent with the princip
	61.24. TheAppellant’s groundsofappealoneandtwoaremorethansufficienttodispose ofthis appealfor the Appellant. However, even ifit is foundthat the Respondent’s decision was legitimate, it was patently contrary to fair administration and fair procedures. The Commissioner must make an assessment in relation to this because it is engaging a matter of EU Law and the CJEU, and when EU Law is engaged the fundamental principles of the Charter must apply. So, even if it is found that the Appellant was personally liab
	61.25. In replying submissions, the Appellant’s Solicitor submitted that the decision of theHighCourtinMenolly Homes LtdvAppealCommissioners andanother[2010] IEHC 49 (“Menolly Homes”) related to domestic taxation and that in the context of EU Law this was a fresh appeal. In circumstances where the Respondent has accepted that the Charter was engaged, it would be inconsistent with the basic principles of fair administration if the burden of proof cases, that might be applicable to domestic taxation and appea
	61.26. In relation to Article 19 of the UCC it is clear that the interpretation is inconsistent with European principles of contract law and agency. It was a central issue in this case and in other appeals, which should not be followed because they misconstrue Article 19 of the UCC as if it was a charging provision, such that if it was not disclosed that a person was acting as a representative in every customs 
	declaration, that person was as a consequence, personally liable. It was wrong 
	under any measure of Article 41 and 47 of the Charter that a person could be made liable in such an oblique way. 
	Respondent’s evidence 
	62. The Respondent’s witness 1 gave evidence on behalf of the Respondent. The Commissioner has set out hereunder a summary of the evidence adduced:
	-

	62.1. The Respondent’s witness 1 testified that he is a Customs Officer and a member of the PCI Unit which carries out reviews of importations over the previous three years, to ensure that the correct customs duties have been collected. The Respondent’s witness 1 confirmed that he had taken over the Appellant’s file in 2022. 
	62.2. The Respondent’s witness 1 gave evidence that the customs debt had been identified on the basis that the statement on origin documentation had not been in place at the time of importation and consequently, preferential treatment could not be claimed. The Respondent’s witness 1 stated that it was a requirement under the Agreement that documents to support any claim for PO would be in the possession of the importer or declarant at the time of import in order to qualify for PO. He stated that there are t
	62.3. The Respondent’s witness 1 relayed that from an importer's perspective, it is much more difficult to prove importer's knowledge, because of commercial sensitivity, such that a manufacturer in the UK would not be willing to provide documentary proof from where they obtained their parts. He said that the statement on origin moves the responsibility for having that information from the importer to the exporter and that the statement on origin is a specific wording which is laid out in Annex 7 of the Agre
	62.4. In respect of verification of origin, he said that the Respondent was not in a positiontoapproachUKcustoms authorities torequestinformationtosubstantiate aclaimoforigin,becauseoneoftherequirementsfor amutualassistancerequest 
	62.4. In respect of verification of origin, he said that the Respondent was not in a positiontoapproachUKcustoms authorities torequestinformationtosubstantiate aclaimoforigin,becauseoneoftherequirementsfor amutualassistancerequest 
	to the customs authority in the UK, or any other country, would be the existence of a statement on origin at the time the declaration was made. He said that this was set out in the Agreement also and the Respondent had no discretion in that regard. 

	62.5. The Respondent’s witness 1 testified that there are two parts to PO, the rules on how something had to be manufactured and the procedural rules. The procedural rules are that the goods have to be accompanied by the relevant proof of PO, to be consideredto be ofPO. The witness statedthat the Respondenthas the ability to verify any proof of origin that was presented, but it must be present before it can be declared on an importdeclaration. The witness statedthatArticle 54 of the Agreement states that a 
	62.6. The Respondent’s witness 1 testified that Articles 18 and 19 of the UCC provide for representation and allow the declarant to state whether they are acting as a direct or indirect representative. He said that it was not mandatory. However, if representation was not indicated then the declarant becomes responsible for any customs debt. In order to avoid a customs debt being assigned to the declarant, he said a signed agreement to show that the declarant was acting as a direct agent for the importer wou


	62.7. The Respondent’s witness 1 stated that the Appellant had not indicated on the 
	62.7. The Respondent’s witness 1 stated that the Appellant had not indicated on the 
	declarations whether or not he was acting as a direct or indirect representative, or that he was any sort of agent or representative, as that box was left blank. The Respondent’s witness 1 testified that leaving that box blank or not was irrelevant, unless the person making the declaration actually had the empowerment documentation in their possession at the time of importation. Reference was made to the eCustoms Helpdesk Notification, dated the 2 February 2020, which the Respondent’s witness 1 stated was i
	62.8. The Respondent’s witness 1 was cross examined by the Appellant’s solicitor. It was put to the Respondent’s witness 1 that the importers and their tax numbers are identified on the declarations. The Respondent’s witness 1 agreed. It was suggested to the Respondent’s witness 1 that the Appellant furnished statements on origin after the interventions and the Respondent’s witness 1 confirmed that the Appellant did so subsequently, and he agreed that had those statements on origin existed at the time the d
	62.9. The Respondent’s witness 1 was asked did he accept that the Appellant was a customs agent, and he stated that the Appellant used his own name and EORI number on the declarations andhence, the Appellant was under investigation. He confirmed that the Respondent did not consider that the Appellant was importing the vehicles for his own end use. The Respondent’s witness 1 also accepted that 
	he was completing the declarations on behalf ofthe importers. The Respondent’s 
	witness 1 was asked why it not accepted that the Appellant had authority to do so in the form of empowerment. The Respondent’s witness 1 testified that the Appellant did not have any documentation to support empowerment. It was put to the Respondent’s witness 1 that there was nothing in the legislation that required written authority. The Respondent’s witness 1 gave evidence that the Appellant did notindicate whetherhe was acting as adirector indirect representative. It was put to the Respondent’s witness 1
	62.10. The Respondent’s witness 1was re-examined on his evidence andhe was asked what the consequences would be for an importer or garage if the Respondent relied on a purported oral agreement with an agent or a TAN authorisation as establishing direct representation. The Respondent’s witness 1 testified that it would lead to serious issues and “we would all be going round in circles”. He relayed that for the Respondent to present a case or to pursue a customs debt, it required some form of written authoris
	63. The Respondent’s witness 2 gave evidence on behalf of the Respondent. The Commissioner has set out hereunder a summary of the evidence adduced:
	-

	63.1. The Respondent’s witness 2 stated that she is a Higher Executive Officer in the Origin and Valuation Unit of the Respondent, working in two key areas namely, determining the amounts of customs duties owing and the classification of the goods. The Respondent’s witness 2 stated that the unit provides advice to trade, agents and other staff that are dealing with clearance at the ports and post
	-

	clearance scenarios. In addition, she said that the unit is responsible for drafting 
	guidance material and manuals. 
	63.2. The Respondent’s witness 2 gave evidence that there are two parts to PO, the rules on how something has to be manufactured and the procedural rules. The procedural rules are thatthe goods have to be accompanied bythe relevant proof of PO, to be considered to be of PO. The Respondent’s witness 2 stated that the Respondent has the ability to verify any proof of origin that is presented, but this must be present before it can be declared on an import declaration. The Respondent’s witness 2statedthatArtic
	63.3. The Respondent’s witness 2 said that this means that if a person is importing a vehicle into the State that person enters the details into the AIS, confirming that the vehicle qualifies for PO, and that the documentation is to hand to support the claim, if required. The Respondent’s witness 2 testified that a product cannot be deemed to qualify for PO unless it was accompanied by the correct proof of PO. Shestatedthatthedocumentationmustbeinexistenceatthetimethedeclaration is made on the AIS. She rela
	63.4. The Respondent’s witness 2 was cross examined on her evidence by the Appellant’s solicitor. It was put to the Respondent’s witness 2 that there was no responsibility allocated under the Agreement on anyone other than the importer. The Respondent’s witness 2 stated that there is no possibility of interpreting who a declarant is by reading the text of the Agreement, because it does not deal with that concept, it deals with the rules of origin and the procedural rules around it. 
	63.5. The Respondent’s witness 2gave evidence thatthe exporting authorities have no involvement at the point of issue of a statement on origin, and the rules around the issuing of these documents are set down in the Agreement, but it does not deal with how a sovereign state will safeguard its own financial responsibilities. She relayed that the Agreement does not get into the detail of who is responsible for a customs debt. The Respondent’s witness 2 was asked to confirm that the Agreementdoes provideforasi
	63.5. The Respondent’s witness 2gave evidence thatthe exporting authorities have no involvement at the point of issue of a statement on origin, and the rules around the issuing of these documents are set down in the Agreement, but it does not deal with how a sovereign state will safeguard its own financial responsibilities. She relayed that the Agreement does not get into the detail of who is responsible for a customs debt. The Respondent’s witness 2 was asked to confirm that the Agreementdoes provideforasi
	witness 2 stated that it does not allow the Respondent to verify a customs declarationwhereU117hadbeenused,butthatitmayraiseaverification request with HMRC where a valid statement on origin had been produced. However, she confirmed that in this particular case, the basis for the claim of PO did not exist at the time the claim for PO was made, as there were no valid statements on origin atthe time the declarations were made. The Respondent’s witness 2testified that the procedural rules had not been followed 

	64. The Respondent’s witness 3 gave evidence on behalf of the Respondent. The Commissioner has set out hereunder a summary of the evidence adduced:
	-

	64.1. The Respondent’s witness 3 testified that he is an Assistant Principal Officer in the Customs Division of the Respondent and he has responsibility for the Traditional Own Resources Unit, which is the Own Resources of the EU and the collection of customs duty. He said that he also has responsibility for dealing with customs representation and customs debt as a policy area within the Customs Division. 
	64.2. The Respondent’s witness 3 explained what the position was when the representative box was not ticked. He stated that Article 18 of the UCC covers representation and it allows for a trader or someone who needs to import, to appoint a customs representative to make a declaration on their behalf. He said that in addition, Article 19 of the UCC deals with the empowerment, and states that where a customs representative has been appointed, they shall declare whether they are acting as a direct representati
	64.3. The Respondent’s witness 3 was cross examined on his evidence by the Appellant’s solicitor.Hewas askedwhatwouldhappenif adeclarationwaslodged on the AIS, but the representative box was left blank. The Respondent’s witness 3 confirmed that the declarant would be deemed to have not selected a 
	64.3. The Respondent’s witness 3 was cross examined on his evidence by the Appellant’s solicitor.Hewas askedwhatwouldhappenif adeclarationwaslodged on the AIS, but the representative box was left blank. The Respondent’s witness 3 confirmed that the declarant would be deemed to have not selected a 
	representative status and deemed to be an indirect representative. The Respondent’s witness 3 confirmed that he could not speak to the AEP system, which was the system used prior to the introduction of the AIS in 2021, and he confirmed that the AIS was the system that had operated in relation to the declarations that formed part of this appeal. The Respondent’s witness 3 confirmed that there is a mandatory piece to Data Element 3/21 that only comes into play where Data Element 3/19 and 3/20 have been comple

	65. The Respondent’s witness 4 gave evidence on behalf of the Respondent. The Commissioner has set out hereunder a summary of the evidence adduced:
	-

	65.1. The Respondent’s witness 4 confirmed that he is an Assistant Principal Officer in the eCustoms Development Unit in the Customs Division of the Respondent. 
	65.2. The Respondent’s witness 4 was directed to the forms that had been completed by the declarant and the Respondent’s witness 4 explained that the documents were printed from the AIS system. He said that the Respondent’s software can print a format of the document but that declarants have their own software. The Respondent’s witness 4 confirmed that it was the Appellant’s EORI number entered under the heading “Declarant3/18”. He confirmedthat there are two data elements on the form for declarants, such t
	65.3. The Respondent’s witness 4 agreed that the Appellant did not dispute the fact thathedidnotindicatetherepresentativestatus,namely dataelements3/19, 3/20 and 3/21. He confirmed that when either of the first two representative fields are 
	65.3. The Respondent’s witness 4 agreed that the Appellant did not dispute the fact thathedidnotindicatetherepresentativestatus,namely dataelements3/19, 3/20 and 3/21. He confirmed that when either of the first two representative fields are 
	completed, either 3/19 or 3/20, the representative status is mandatory, namely that it must be indicated whether there is direct or indirect representation. However, he said that if no representative is chosen then 32/1 does not become mandatory. He confirmed that a declaration cannot be completed without filling in the name of the declarant and their EORI number but that it was not mandatory to complete the representative status under 3/19 and 3/20. The Respondent’s witness 4 relayed that the position is d

	65.4. The Respondent’s witness 4 was cross examined on his evidence by the Appellant’s solicitor. He was asked if every declaration that was made was requiredto be validatedby the Respondent andhe statedthat it was an electronic validation that took place and if the declaration was not correct it was rejected, butthatthere were differentforms of validation. The Respondent’s witness 4gave evidence that the declarant, as far as the system was concerned, was the person who submitted the message down the line t
	Respondent’s submissions 
	66. The Commissioner sets out hereunder a summary of the submissions made by counsel for the Respondent:
	-

	66.1. The Respondent initiated a PCI after the importation stage, on the declarations made by the Appellant. The purpose ofthe PCI was to verifythatthe importer was correctly claiming relieffrom customs duty on thegrounds thatthe imported motor vehicles qualified for the 0% duty rate by virtue of them being eligible for PO. On 25 January 2021, the Appellant was requested to provide supporting documentation to prove entitlement to his claim for preferential tariff treatment. 
	66.2. The Appellant does not have the documentation required to support the declarations that were made and it was on that basis that the PCI was valid and had merit, as it found that the claim for PO was not valid. Furthermore, the Appellant had no documentation in relation to empowerment and hence, the customs debt was properly that of the Appellant. 
	66.3. Article 5 of the UCC defines the “declarant” as the “person lodging a customs declaration, a temporary storage declaration, an entry summary declaration, an exitsummarydeclaration,are-exportdeclarationorare-exportnotificationinhis 
	or herown name ortheperson in whosenamesuch adeclaration or notification is lodged”. The Appellant herein was the declarant on all of the relevant declarations on the AIS, wherein he failedto indicate whether he acted as a direct or indirect representative. Article 5 of the UCC also provides for the definition of “debtor” at paragraph 19 where it is defined as meaning "any person liable for a customs debt”. 
	66.4. Customs declarations submitted by a declarant on the AIS are legally binding returns similar to any other return made to the Respondent. Article 15 of the UCC provides for the delivery of information to the customs authorities. If a person lodges a customs declaration, they are responsible for three things namely: the accuracy and the completeness of the information; the authenticity, accuracy and validity of any document supporting the declaration; and compliance with all obligations regarding placin
	66.5. Article 18 of the UCC pertains to customs representation and provides that: "A person may appoint a customs representative." This was the article that the Respondent’s witnesses referred to in support of the argument that the AIS does not include a mandatory box for a representative, because it is a matter of logic that not every person who completes a declaration will have appointed a customs representative. Therefore, it was optional to complete that information on the AIS and that option was in acc
	66.6. Article 19 of the UCC provides that where persons who fail to state that they are acting as acustoms representative or who state that they are acting as acustoms representative without being empowered to do so, shall be deemed to be acting in their own name and on their own behalf. This deeming provision places the responsibility for any customs debt on the declarant and not the importer. What is at issue is whether the Appellant had any agreements with clients regarding representation. The Appellant 
	66.6. Article 19 of the UCC provides that where persons who fail to state that they are acting as acustoms representative or who state that they are acting as acustoms representative without being empowered to do so, shall be deemed to be acting in their own name and on their own behalf. This deeming provision places the responsibility for any customs debt on the declarant and not the importer. What is at issue is whether the Appellant had any agreements with clients regarding representation. The Appellant 
	they are acting as a customs representative without being empowered to do so shall be deemed to be acting in their own name and on their own behalf”. That does not arise here because the Appellant did not indicate a status on the declarations on the AIS, but if it did the Appellant had no evidence of empowerment to support representation in any event. The evidence of empowerment was sought by the Respondent. However, on the Appellant’s own admission, the evidence was not available. Rather, he relied on oral

	66.7. Article 48 of the UCC deals with the power of customs authorities to verify information that has been given in a customs declaration. Article 51 of the UCC deals with obligations to keep documents and other information. There was an obligation to retain information for three years. 
	66.8. Post Brexit, vehicles being imported from GB that qualify for PO attract a 0% rate of customs duty. Cars that are not entitled to PO attract various rates of duty, the most common of which is 10%. In the Agreement, the rules of origin for second hand motorvehicles originatingin the UK are explicit. Thevalue of non-originating material used in the production of the car must not exceed 45% of the ex-works price of the car in order for the car to qualify as originating in the UK for a zero tariff rate on
	66.9. Certain proofs are required to qualify for preferential treatment. The Appellant made the relevant declarations for preferential treatment, but has failed to prove an entitlement to same, despite several opportunities being afforded to him to provide documentation supportive of the claim. The Appellant has been afforded reasonable opportunity to provide the necessary documentation, namely statements on origin that existed at the time the declarations were made, to support his claims for PO, but he has


	66.10. Article 77 of the UCC pertains to the release of goods for free circulation and 
	66.10. Article 77 of the UCC pertains to the release of goods for free circulation and 
	temporary admission. As soon as the declarations were lodged and then accepted, the customs debt was incurred, so therefore it crystallised. At subparagraph 3, the Article provides that "[t]hedeclarantshallbethedebtor" and this was why the use of the word “declarant” is so important, which is defined in Article 5 of the UCC. 
	66.11. Article 162 ofthe UCCprovides for thecontent of astandard customs declaration. This provision underscores the absolute requirement that when a customs declaration is completed, the information must be accurate and complete. All the particulars necessary must be completed, but the underlying information and supporting documents must be in the declarant's possession at the time the customs declaration is lodged, and that is crucial from the Respondent’s perspective. 
	66.12. Article 163 of the UCC deals with supporting documentation and confirms that supporting documents required for the application of the provisions governing the customs procedure for which the goods are declared, shall be in the declarant's possession and at the disposal of the customs authorities at the time when the customs declaration is lodged. 
	66.13. Article 172 of the UCC deals with the acceptance of a customs declaration. The date of acceptance is crucial, and it means that if a customs declaration is submitted and is accepted immediately, then those goods fall within the declaration thathas been accepted. So, in this case, for example, the goods were released for free circulation. 
	66.14. Article 173 of the UCC pertains to an amendment of a customs declaration. It is very important to emphasise that the judgment of the CJEU, relied on by the Appellant, in Case C-97/19 Pfizer & Langen was considering the precursor to Article 173 of the UCC namely Article 78 of the Union Customs Code (“UCC”), which is very different to Article 173 of the UCC. 
	66.15. Article 55 of the Agreement deals with a claim for preferential tariff treatment. It is clear from the interaction of Article 54 and Article 55 of the Agreement that the information mustbe available to the relevantperson atthe time of importation and this is also addressed in the Commission Guidance Note that was referred to. Article 56 oftheAgreementspecifically deals withstatements on origin andArticle 58 of the Agreement specifically deals with importer's knowledge. Importer’s knowledge does not a
	U117 importer's knowledge. All declarations were made on the basis of U116, a 
	statement on origin. 
	66.16. U116 requires a statement of origin which can be stated on the supplier invoice or on another similar document. There is specific wording provided at Annex 7 of the Agreement. If the prescribed text is not used, then the claim is not accepted. U117, importer’s knowledge requires information in the form of supporting documents or records provided by the exporter or manufacturer of the product to the importer. This information provides valid evidence that the product qualifies as originating. The impor
	66.17. If the claim is based on a statement of origin, the statement of origin must be available and capable of being provided to the customs authority if requested to do so and in this case, that was not capable of being done, because there were no statements on origin available at the point of declaration. The only statements on origin provided by the Appellant, postdated the declarations being made on the AIS. 
	66.18. Annex 7oftheAgreementprovidesthetextofthestatementonoriginwhichstates that "[t]heStatementonOrigin,referredtoinArticle56ofthis Agreementshallbe madeoutusingthetextsetoutbelow,inoneofthefollowinglanguageversions, and in accordance with the laws and regulations of the exporting party." Furthermore,asamplestatementonoriginisprovidedwhichstates:"Theexporter oftheproducts coveredby thisdocument(Indicatethereferencenumberbywhich theexporteris identified)declaresthat,exceptwhereotherwiseclearly indicated, t
	66.19. Reference was made to the judgment in Bell Transport. It is relevant to the argument that is being advanced regarding the entitlement to claim RGR. RGR was notclaimed on any ofthe import declarations. Therefore, it does not apply on the facts of this appeal. Moreover, no evidence whatsoever has been provided, either to the Respondent in advance of this appeal, or for the purposes of this appeal, or indeed duringthe hearing of this appeal, that would support a claim for RGR. Whilst the Appellant’s sol
	66.19. Reference was made to the judgment in Bell Transport. It is relevant to the argument that is being advanced regarding the entitlement to claim RGR. RGR was notclaimed on any ofthe import declarations. Therefore, it does not apply on the facts of this appeal. Moreover, no evidence whatsoever has been provided, either to the Respondent in advance of this appeal, or for the purposes of this appeal, or indeed duringthe hearing of this appeal, that would support a claim for RGR. Whilst the Appellant’s sol
	that RGR automatically applied to the vehicles, the Respondent does not agree. The Respondent relies on the BellTransportdecision, suchthatRGRis notsolely aquestion oflaw.Therewouldhaveto be somefactualmatrix availabletoengage with this argument in the first place. The Appellant would have to establish the position regarding each of the vehicles the subject of this appeal, and akin to the facts of the decision in BellTransport, no proof in that regard was available to the Commissioner herein. 

	66.20. In relation to the three vintage cars, no evidence supportive of this claim was furnished to the Respondent at the time of declaration, in the intervention or for the purposes of this appeal. There had been a query from the Appellant to the Respondent in relation to one car only namely, a Triumph Acclaim. In an email dated 19 April 2021, to the Respondent, the Appellant stated that “I have rang Ecustoms lookingforthebox 44codeandtoseeif anything else neededfor the vintagecars andIamwaitingthererespon
	66.21. Reference was made to the decision in Kenny Lee v The Revenue Commissioners [2021] IECA 18 (“the Lee decision”). Judicial review type arguments andotherarguments thathavebeenmadedonot ariseinatax appeal. Furthermore, the burden of proof is on the Appellant in this appeal in accordance with the decision of the High Court in Menolly Homes. 
	66.22. Reference was made to the Appellant’s reliance on section 45 of the Companies Act 2014. No evidence of any ratification within the meaning of section 45 of the Companies Act 2014 was ever provided to the Respondent. If there had been an agency, then that would allow the Appellant to look to the other sub-party for compensation in respect of the issues. However, this appeal engages the very specific requirements of the UCC regarding representation, and no alleged or purported agency permits anything o
	66.23. Reference was made to Article 120 of the UCC. There were no special 
	66.23. Reference was made to Article 120 of the UCC. There were no special 
	circumstancesthatappliedtotheAppellantandtherewasnoexceptionalsituation thatprevailedfor the Appellant when comparedto other operators engagedin the same business. The requirements were the same for everybody. 
	66.24. Insofar as the Appellant referred to the company, that was set up from mid-February 2021 onwards and was not involved in the declarations that are under appeal. Each of those declarations was made on the basis of the Appellant using his own name, address and EORI number. There was no representation status asserted, and no proof of empowerment was ever provided to the Respondent thereafter. 



	MaterialFacts 
	MaterialFacts 
	67. Having read the documentation submitted by the parties in this appeal and having considered the evidence adduced and submissions made at the hearing of the appeal, the Commissioner makes the following findings of material fact: 
	67.1. The Appellant is a customs declarant whose business includes lodging declarations for second hand vehicles being imported from the UK into Ireland. 
	67.2. The Appellantdid not own the vehicles,trade in vehicles nor was he acommercial importer. 
	67.3. The Appellant registered for customs procedures and obtained his own personal EORI number. 
	67.4. In 2021, the Appellant established the company for the purpose of providing customs clearance services, in particular in relation to the importation of motor vehicles from the UK to Ireland. 
	67.5. On 15 February 2021, the company was incorporated and its certificate of incorporation reflects that date. 
	67.6. In relation to the vehicles, the Appellant completed customs formalities and declarations via the “AIS”, used his own personal EORI number and under the heading “declarant”, the Appellant used his own name and address. 
	67.7. The Appellant left blank or did not complete the box on the declarations on the AIS indicating whether he was acting as a direct or indirect representative. 
	67.8. The Appellant lodged customs declarations on the AIS in respect of imported vehicles, for which the Appellant claimed GBPO. 
	67.9. The declarations at issue in this appeal were all lodged by the Appellant during 
	the relevant period using the AIS and no declarations at issue in this appeal were lodged using any previous system of the Respondent. 
	67.10. It was not mandatory that the Appellant complete the box on the AIS in relation to representation because it is not envisaged that representation is mandatory, having regard to the language used in Article 18 of the UCC. 
	67.11. TheAppellantclaimedGBPOonthebasis ofU116, statement onorigin. However, the Appellant did not have statements on origin for the vehicles at issue at the time the declarations were made. 
	67.12. The statements on origin submitted by the Appellant to the Respondent were not contemporaneous, but rather postdated the declarations being made on the AIS. 
	67.13. There was no claim for RGR in respect of any of the declarations lodged by the Appellant in respect of the vehicles at issue in this appeal. 
	67.14. There was no documentary evidence submitted to the Respondent or evidence adduced at the appeal hearing, to support a claim of RGR. 
	67.15. There was no documentary evidence submitted to the Respondent or evidence adduced at the appeal hearing, to support the classification of three vehicles as vintage cars. 
	67.16. There was no documentary evidence adduced by the Appellant to support an agency agreement between him and the company nor was there any documentary evidence adduced to support the contention that the company ratified all acts of the Appellant prior to its incorporation. 
	67.17. No documentary evidence of empowerment was submitted by the Appellant to support his position that he acted as a direct representative of the importers. The Appellant submitted that oral agreements were in place with the importers. 
	67.18. ATAN authorisation allows the declarantto enter aseparate EORIin order to pay a debt at customs clearance. A TAN authorisation does not constitute evidence of empowerment. 
	67.19. The Respondent does not always request supporting documents at the point of entry, but within three years of importation the Respondent is entitled to subject any import to an audit or documentary check. 
	67.20. The classification of an import as “orange”, “red” or “green” at the point and time of entry does not affect the entitlement of the Respondent to later subject the goods to a check or audit. 
	67.21. On 25 January 2021, a PCI was initiated, when the Respondent issued correspondence to the Appellant outlining the specific proofs required to claim GBPO for the vehicles being imported into the State for the relevant period. 
	67.22. On 11 October 2023, a Notification of Customs Debt issued to the Appellant, in the amount 
	of €93,924.00. 

	67.23. Subsequent to the correspondence dated 11 October 2023, the Appellant providedfurther documents to support aclaim ofRGRfor one ofthevehicles. The evidence was accepted by the Respondent and an amended Debt Notification letter issued on the same date, 11 October 2023, notifying the Appellant that the Respondent was establishing an updated total customs debt in the amount of €
	93,020.62. 

	67.24. On 31 October 2023, the Appellant discharged the customs debt due to the Respondent. 
	67.25. On 8 November 2023, the Appellant lodged a first stage appeal to the DAO of the Respondent. 
	67.26. On 12 January 2024, the DAO determined that he was satisfied with the decision made by the case officer and the Appellant’s appeal was not upheld by the Respondent. 
	67.27. On 9 February 2024, the Appellant duly appealed the customs debt to the Commission. 

	Analysis 
	Analysis 
	Burdenofproof 
	68. The appropriate starting point for the analysis of the issues is to confirm that in an appeal before the Commission, the burden of proof rests on the Appellant, who must prove on the balance of probabilities that an assessment to tax is incorrect. This proposition is now well established by case law, for example in the High Court case of Menolly Homes at paragraph 22, Charleton J. stated that: 
	“The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal 
	Commissioners as to whether the taxpayer has shown that the relevant tax is not 
	payable”. 
	69. The Commissioner also considers it usefulherein to set outparagraph12 ofthejudgment of Charleton J. in Menolly Homes,wherein he states that: 
	"Revenue law has no equity. Taxation does not arise by virtue of civic responsibility but through legislation. Tax is not payable unless the circumstances of liability are defined,andtheratemeasured,by statute…” 
	70. 
	70. 
	70. 
	The law regardingthe burden ofproof andthereasons for ithas been reaffirmedin recent subsequent judgments, such as McNamara vRevenue Commissioners [2023] IEHC 15 and Quigley vRevenueCommissioners[2023] IEHC 244. 

	71. 
	71. 
	More recently, the Court of Appeal has affirmed this position in the case of JSS&Others v Tax Appeals Commissioner [2025] IECA 96. In that case, at paragraph 34, McDonald 


	J. stated: 
	“[…]thetaxpayerbears theburdenofdemonstratingthatataxassessmentis wrong.” 
	72. However, it is important to state that when an appeal relates to the interpretation of the law only, Donnelly J. and Butler J. clarified the approach to the burden of proof, in their jointjudgmentforthe Court ofAppealin HanrahanvTheRevenueCommissioners [2024] IECA 113 (“Hanrahan”). At paragraphs 97-98, the Court of Appeal held that: 
	“97. Where the onus of proof lies can be highly relevant in those cases in which evidentialmatters areatstake……………. 
	98.Inthepresentcasehowever,theissueis notoneofascertainingthefacts;thefacts themselvesareas foundinthecasestated.Theissuehereisoneoflaw;....Ultimately when an Appeal Commissioner is asked to apply the law to the agreed facts, the Appeal Commissioner’s correct application of the law requires an objective assessmentofwhatthelawis andcannotbeswayedbyaconsiderationofwhobears the burden.Ifthe interpretation of thelaw is at issue, the Appeal Commissioner must apply any judicial precedent interpreting that provisi
	Substantiveissues 
	73. In respect of the substantive issues in this appeal, the Appellant in his Notice of Appeal set out nine separate grounds of appeal. The Commissioner will address each ground of appeal in turn, hereunder as follows: 
	Ground of appeal 1-The appellant is not liable in respect of any customs debt, because he actedatalltimesas directorandanemployee,onbehalfofthecompany 
	74. 
	74. 
	74. 
	The Commissioner notes the Appellant’s first argument, that he was not liable in respect of the customs debt, because he acted at all times as a Director and employee on behalf of the company, and that the only entity that traded as a customs agent, was the company. Hence, he argued, the imposition of the customs debt on him in his personal capacity purportedto set aside the separate corporate existence of the company, without any basis in law or in fact. The Appellant’s solicitor submitted that settled pri

	75. 
	75. 
	The Commissioner notes that on 15 February 2021, the company was incorporated. This was supported by the certificate of incorporation submitted by the Appellant in support of his appeal and was not a fact in dispute in this appeal. It is a material fact in this appeal that the declarations at issue were lodged on the AIS up to 30 June 2021. Furthermore, it is a material fact found in this appeal that the declarations at issue all reflected the Appellant’s name and not the company under the heading “declaran

	76. 
	76. 
	The Appellant’s solicitor posited that despite those material facts, namely that the declarant fields reflected the Appellant’s name and EORI number as opposed to the company’s name andEORI, section 45 ofthe Companies Act 2014 was applicable to this scenario. The Commissioner notes that section 45 of the Companies Act 2014 provides that: 


	“(1)Anycontractorothertransaction(includingany applicationtoany lawfulauthority) purportingtobeenteredintoby acompany priortoits formation, orbyanypersonon behalf of the company prior to its formation, . 
	may be ratified by the company after its formation

	(2) 
	(2) 
	(2) 
	, the company shall become bound by it and entitled to the benefit of it as if the company had been in existenceatthedateofsuchcontractorothertransactionandhadbeenaparty toit. 
	Upon such contract or other transaction being so ratified


	(3) 
	(3) 
	by the contract or other transactionandentitledtothebenefitofit.” 
	Prior to such ratification (if any) by the company, the person or persons who purported to act in the name or on behalf of the company shall, in the absence of express agreement to the contrary, be personally bound 



	77. 
	77. 
	77. 
	The Appellant submittedthat acts done on behalfof acompanyprior to incorporation may be ratifiedby the company and uponratification, an agenthasno personalliability, absent an express agreement to the contrary. The Appellant submitted that the company ratified all pre-incorporation trading by adopting the transactions in its accounts, by registering for employer PAYE, by including the trading from 1 January 2021 in its corporation tax returns and by continuing the business without interruption following inc

	78. 
	78. 
	The Commissioner notes the Appellant’s evidence that he never personally traded and never intended to do so, and that it was always done with the company in mind. The Commissioner notes the Appellant’s testimony that at the time, the administrative steps he was required to take to establish the company such as registering for corporation tax and obtaining an EORI number for the company, were taking longer than anticipated due to the Covid-19 pandemic. Furthermore, he gave evidence that he usedhis own person

	79. 
	79. 
	The Appellant’s solicitor argued that the use of an EORI number does not create liability where the declarant is an agent of the company. There was no statutory basis on which the inclusion of an EORI number could create acustoms debt andto do sowould amount to imposing taxation by implication. The Appellant’s solicitor argued that the company was the trading entity and agent at all times before and from the commencement of trading in January 2021, and the Appellant did not trade in his personal capacity. H


	thatitwasthecompanytradingandthecompanydealingwithRevenue.Todootherwise, would go against basic company law and the separate identity of the company which is very firmly establishedinlaw.Furthermore,itwouldbeutterly unreasonableandagainst basic principles offairness andconstitutionaljusticebetweenthecitizenandstatetoclaim personalliability goingbehindtheexistenceofacompany,basedonwhatis self-evidently a slip or error.” In terms of the evidence adduced, the Appellant’s solicitor argued that “section 45 of th
	1 

	80. 
	80. 
	80. 
	In response, the Respondent argued that it does not accept that section 45 of the Companies Act 2014 applied herein. Counsel for the Respondent submitted that the Appellant was asked to furnish agreements with customers and the company, and whilst the Appellant produced bank statements in the name of the company, the Respondent argued that this merely confirmed the existence of a business. Counsel for the Respondent submitted that despite requests being made by the Respondent, no documentary evidence was fu

	81. 
	81. 
	The Commissioner has considered all of the evidence adduced, including the testimony of the Appellant and the documentation submitted in this appeal. The Commissioner notes the submissions made by the parties and their respective opposing positions in relation to the application of section 45 of the Companies Act 2014 to the facts of this appeal andthequestionas towhethertheAppellantwasactingonbehalf ofthecompany. 


	The Commissioner is of the view that the evidence adduced does not support a finding that the Appellant was acting on behalf of the company. The Commissioner notes that the Appellant’s solicitor posited that “looking at the facts, it is abundantly clear that the entity with which the Respondent was dealing with was the company and that the company was trading at all material times.” Furthermore, the Commissioner notes that counsel for the Respondent submitted that “despite request, no documentary evidence h
	82. The Commissioner is satisfied that no documentary evidence was submitted by the Appellant to support his argument that the company ratified the acts of the Appellant consequenttotheincorporation ofthecompany on 15February 2021. TheCommissioner was presented with no corroborating evidence to support a finding by the Commissioner that the Appellant was acting on behalf of the company at the time the declarations were made. Furthermore, despite the Appellant’s evidence that the company was incorporated on 
	83. 
	83. 
	83. 
	Even if the Commissioner is wrong in her analysis of the evidence adduced to support the Appellant acting on the company’s behalf and the ratification of those acts by the company,the Commissionermust applytherelevantlegislationtothefactsofthis appeal. The Commissioner is satisfied that in this appeal she is dealing with a customs debt as a result of the importation of vehicles into the State, and the provisions of the UCC are applicable to the Appellant in that regard. The Commissioner is satisfied that wh

	is there reference to the company. Article 5 of the UCC provides for certain definitions. In particular the Commissioner notes that “customsdeclaration”means “theact wherebya personindicates,intheprescribedformandmanner,awishtoplacegoodsunderagiven customs procedure, with an indication, where appropriate, of anyspecific arrangements to be applied”; and “declarant” means “the person lodging a customs declaration”. Furthermore, and of note is Article 15 of the UCC wherein at paragraph 2 it states that “The lo
	2 
	concerned.As 


	84. Accordingly, the Commissioner finds that having regard to the applicable legislation, namely the UCC, it is the Appellant who was the declarant on the customs declarations. Having regard to Article 15 of the UCC, it was the Appellant who was responsible for the accuracy of the declarations made on the AIS. The declarations were reflective of the Appellant and not the company and hence, the Appellant was the person liable for the customs debt and not the company. Article 173 of the UCC deals with the ame
	Transcript Day 1, page 187 
	Transcript Day 1, page 187 
	2 


	find that it was the Appellant who was the declarant and person named on the declarations, not the company, as it was the Appellant who was named on the declarations at the time the declarations were made and it was the Appellant’s EORI number that was used at the time the declarations were made. No references are made on the declarations to the company, and it is not open to the Commissioner to disapply the legislative provisions, namely the UCC, to find that the company was the declarant and not the Appel
	Groundofappeal2-Thecompany wasatalltimes acustoms agentandnotaprincipal. 
	85. 
	85. 
	85. 
	The Commissioner has found in the preceding paragraphs that there was no evidence adduced to support the Appellant’s argument that the company ratified the acts of the Appellant, who had acted on behalf of the company. Therefore, the Commissioner found that in circumstances where it was the Appellant’s name, address and EORI number, not the company’s name which was reflected on the declarations at issue in this appeal, it was the Appellant and notthecompany that was the declarant. Hence, theCommissioner int

	86. 
	86. 
	The Commissioner notes the Appellant’s second ground of appeal, that there was no requirement in Article 19 ofthe UCCfor a specific form of proof that acustoms agent was acting as a direct representative and that the evidence available to the Appellant, and in turn the Respondent, was more than adequate to meet the civil standard of proof to establish that the Appellant was not liable for the said customs debt. 

	87. 
	87. 
	The Appellant submitted that “numerous authorisations and other information are and were held by [the Respondent] showing this position beyond all doubt.” The Appellant’s solicitor submitted that “[t]here'snorequirementatlawthattheappointmentofsomeone as acustomsagenthastobein writing...Anagent canbeappointedverbally. That'sthe most basic and trite law and in that situation, that person being an agent is sufficient so that they're not liable. It's the principal, the importer, who's liable…It's common law. I


	that's atthecoreofthis case.”That was so, he posited, because daily life would not work if a verbal agency agreement could not be accepted. He submitted that verbal agency can be evidenced in a number of ways and that the TAN authorisations were evidence to support empowerment. The Appellant’s solicitor stated that “the requirement that somebody be empowered in writing is completely artificial and isn't mandated by the legislation and is the whole hook or charge on which the taxpayer, the appellant, is purp
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	88. 
	88. 
	88. 
	The Commissioner notes the evidence of the Appellant that he had verbal agreements in place withthe importers.However,theAppellant statedthattheTAN authorisations made perfectly clear that he was acting as a customs agent on behalf of the importers. The Appellant relayed that he understood that the TAN documentation that he had submitted was proof of empowerment andthe agreements that he had withthe importers. It was put to the witness by counsel for the Respondent that this was disputed by the Respondent, 

	89. 
	89. 
	The Appellant submitted that the TAN authorisations unambiguously show that the Appellant was actingin the capacity ofdirect representative andhence, theAppellant had no liability in respect of the said customs debt. The Respondent maintained that the requirement was that evidence of empowerment must be in place at the time the declarations were made on the AIS. The Commissioner notes that the Appellant confirmed that he did not have written agreements with the importers at the time the declarations were ma

	90. 
	90. 
	The Commissioner notes the submission by the Appellant’s solicitor that “Soclearly ifyou 


	actasanagentandit'sapparentyou'reanagent,yourprincipalis liableandthis carries through under Article 18 and 19 and direct and indirect representative but if you act but youdon'tsayyou'reanagentatallwhatsoever,thenyes,ofcourseyouareliableinthat situationandthatiswhatArticle19is sayingand[theRespondent]acceptthat.Inallthe electronic returns it was clear that consignee was someone different to the declarant. They acceptthat[thecompany],[theAppellant],areacustoms agent.They don'tcontend that they've been misled
	5 

	91. 
	91. 
	91. 
	In the Appellant’s Outline of Arguments, the Commissioner notes that the Appellant argued that “Principles of European Contract Law and the accompanying academic commentary, the distinction between direct and indirect representation corresponds to the classical distinction between: a) disclosed agency (where the third party knows it is dealing with an agent acting for aprincipal) and the agent is not therefore liable; and b) undisclosedagency (wherethethirdparty hasnoreasontobelievethattheintermediary is ac

	92. 
	92. 
	The Commissioner will now consider the applicable legislative provisions of the UCC that apply to representation. Article 18 of the UCC provides that “any person appoint a customs representative. Such representation may be either direct, in which case the customs representative , or .”[Emphasis added]. The Commissioner notes the use of the 
	may 
	shall act in the name of and on behalf of another person
	indirect, in which case the customs representative shall act in his or her own name but onbehalfofanotherperson



	word “may” in Article 18 of the UCC. Thus, the Commissioner is satisfied that it is not a mandatory requirement that a representative be appointed. This finding is important as later in this Determination, the Commissioner deals with the Appellant’s argument in respect of the representation box on the AIS not being a mandatory field for completion, as opposedtoaprevious system, whereintheAppellant submittedthattherepresentation field was mandatory on the system. 
	93. 
	93. 
	93. 
	Article 19 of the UCC provides that a representative shall state that it is acting on behalf of the person represented and shall specify whether the representation is direct or indirect. The Commissioner has considered the mandatory use of language in Article 19 of the UCC, namely “shallstate”. This means that it was mandatory that the Appellant, if acting in the capacity of representative, state that he was acting on behalf of a person either directly or indirectly.Furthermore, the Commissioner observes th
	fail to state 
	withoutbeing empowered to do so
	shall be deemed to be acting 


	94. 
	94. 
	Thus,Article 19 ofthe UCC contains adeemingprovision. The Commissioner is satisfied that a deeming provision effectively allows one set of facts to be treated as if they were a different set of facts. It is often referred to as a statutory fiction. The Commissioner is satisfied that this means that if a person fails to state that they are acting as a customs representative or that they are acting as a customs representative without being empowered to do so, that person shall be treated as acting in their ow

	95. 
	95. 
	The Commissioner is also mindful of Article 15 of the UCC which provides that documentation and information in relation to the accomplishment of customs formalities or in customs controls shall be produced at the request of the customs authorities, within any time-limit specified. Again, the language used is mandatory in nature. Furthermore, Article 15 of the UCC is clear in its terms wherein it states that the lodging of a customs declaration shall render the person concerned responsible for the accuracy a

	96. 
	96. 
	96. 
	The Commissioner has had regardto the Respondent’s evidence thatthere is a“tick box” 

	on the AIS that allows a customs representative to input the information required by the UCC, but that it was possible to leave the representation box blank. However, the Commissionernotesthattheconsequenceofnottickingtheboxis thatthepersonmaking the declaration will be deemed to be taking responsibility for the debt. The evidence of the Respondent’s witnesses was that the Appellant did not complete the representation box on the customs declarations lodged on the AIS. Moreover, the Appellant accepted that w

	97. 
	97. 
	In the Commissioner’s previous determinations in 19TACD2023, 97TACD2025 and 239TACD2025, the Commissioner found that having had regard to the evidence of the Respondent’s witnesses, a TAN authorisation did not constitute empowerment documentation. Similarly in this appeal, the Commissioner heard evidence from the Respondent’s witness 3 that the purpose of a TAN authorisation was to grant a financial authorisation, not an empowerment authorisation under the UCC, as it is a technical authorisation to use a tr

	98. 
	98. 
	The Commissioner is satisfied that the wording of Article 19 of the UCC is clear and unambiguous, and capable of being understood having regard to the plain and ordinary meaning of the words in the article. It requires that when dealing with the customs authorities, a customs representative shall state that he or she is acting on behalf of the person represented and shall specify whether the representation is direct or indirect, and or who state that they are acting as a customs representative shall be to b
	persons who fail to state that they are acting as a customs representative 
	without being empowered to do so 
	deemed 


	99. 
	99. 
	Article 15 ofthe UCC makes clear the importanceof accuracy and completeness in terms of the declaration and Article 19 of the UCC specifically provides a power to the customs authorities to request a customs representative to provide evidence of empowerment. Furthermore, persons who or who state that they are acting as a customs representative shall be deemed to be acting in their own name and on their own behalf. [Emphasis added] 
	fail to state that they are acting as a customs representative 
	without being empowered to do so 



	100.The Commissioner notes that on 13 November 2020, the Respondent issued eCustoms Helpdesk Notification 027/2020, which stated that: 
	"While there is no specific format laid down in the Code in relation to empowerment, [the Respondent] expect that the authorisation of empowerment would be in accordancewiththespecimens attachedtothis Notice." 
	101.The Appellant accepted that he did not have evidence of empowerment in the form of signed agreements with the importers, rather he had verbal agreements. The Commissioner notes the Appellant’s email dated 14 November 2022, wherein it was confirmed that he did not have the signed authorisation form to act as a direct 
	101.The Appellant accepted that he did not have evidence of empowerment in the form of signed agreements with the importers, rather he had verbal agreements. The Commissioner notes the Appellant’s email dated 14 November 2022, wherein it was confirmed that he did not have the signed authorisation form to act as a direct 
	representative as per eCustoms Helpdesk Notification 027/2020. The Appellant gave evidence thathe understoodfrom the Respondent, thatthe Respondent required onlythe format set out in eCustoms Helpdesk Notification 027/2020 and that no other form of empowerment wouldbe accepted. The Commissioner does not acceptthat evidence that the Appellant believed that the Respondent required only the format as set out in the notification. Thecorrespondence that ensuedbetween the Appellant andthe Respondent during the co
	evidence 


	102.The Appellant submittedthat in 2021, he believed that a TAN authorisation was sufficient and at that time, the Appellant stated he was unaware of the Respondent’s guidance in eCustoms Helpdesk Notification 027/2020. The Commissioner is satisfied that these requirements existed prior to Brexit and that the Appellant’s submissions that the period post Brexit was a difficult time, which was also coupled with the COVID-19 pandemic, do not absolve the Appellant of his responsibilities under the UCC in terms 
	“[The Respondent] ran a comprehensive advertising campaign in 2020 to ensure all traders/declarantswerepreparedforthefall-outofBrexit.[TheRespondent]cannotbe 
	deemed liable for the failings of any company and/or declarant to familiarise themselves with the changes to the import procedures caused by Brexit. Any claims madeforareliefofCustoms Duty andthesupportingevidenceassociatedwiththese claims is entirely a matter for you to address. The EU UK Trade and Cooperation Agreement(TCA)is afreetradeagreementthatwas signedon30thDecember2020, between the European Union (EU) and the UK. The changes to claiming UK Preferential Origin came into legal effect on 31st Decembe
	103.The Commissionernotesthatthere was no dispute between theparties thattheAppellant failed to state that he was acting as a direct representative and that he did not have in his possession at the time of making the declarations, evidence sufficient to show that he was acting as a direct representative. The Commissioner is therefore satisfied that the Appellant has not discharged the burden of proof to establish that he was acting as a direct representative at the time the declarations were made on the AIS
	104.Therefore, in circumstances where the Appellant failed to state that he was acting as a direct representative and in the absence of evidence to support the Appellant being empowered to do so, the Appellant is deemed to have been acting in his own name and on his own behalf and thus, was liable for the said customs debt. The Commissioner is satisfied that in circumstances where the Appellant’s name and EORI number were used as declarant and in the absence of evidence of empowerment to support representat
	104.Therefore, in circumstances where the Appellant failed to state that he was acting as a direct representative and in the absence of evidence to support the Appellant being empowered to do so, the Appellant is deemed to have been acting in his own name and on his own behalf and thus, was liable for the said customs debt. The Commissioner is satisfied that in circumstances where the Appellant’s name and EORI number were used as declarant and in the absence of evidence of empowerment to support representat
	submitted that there was ample evidence that he was acting for the importers. The Commissioner does not accept that submission. The Commissioner is satisfied that no evidence was adduced in this appeal to support the Appellant’s position that he was acting in the capacity of direct representative of the importers. As stated, the Commissioner does not accept that a reference to verbal agreements with importers is evidence capable of establishing empowerment at the time the declarations were made nor do the T

	Ground of appeal 3 -A taxing statute or directly applicable EU legislation must clearly and expresslychargetaxbyitstermsonthecitizenasamatteroffundamentalIrishConstitutional law 
	105.The Commissioner notes the Appellant’s third ground of appeal relates to the Appellant’s argument that a failure to provide evidence of empowerment in a format specified by the Respondent was not a substantive legal basis for charging the Appellant with a personal customs debt. The Commissioner notes that the Appellant submitted that the approach is invalid andthat “thereis nostatutory orEU-lawbasis whichauthorisedtheRespondent to prescribe an exclusive format of empowerment or attach personal tax liabi
	-

	106.The Commissioner notesthatitwaspositedbytheAppellant’s solicitor thatthe UCCdoes not prescribe any specific form of empowerment for customs representation. Furthermore, the Commissioner notes the argument that the Respondent does not have delegated powers under the UCC to mandate the form of authority required to constitute evidence of empowermentfor the purpose ofArticle 19 ofthe UCC nor pursuant to Article 163 of the UCC for the purpose of specifying the form of the standard customs declarations and t
	107.It was submitted by the Appellant’s solicitor that “it is a fundamental principle of Irish constitutionallaw,thattaxationmustbeimposedclearly andexpressly bylaw….AnIrish taxing statuteordirectlyapplicable EU legislation must clearlyandexpressly chargetax by its terms on the citizen, as a matter of fundamental Irish Constitutional law…..It is a basic principle of Constitutional law that the sole power of taxation rests with the Oireachtas.” The Commissioner considers that this is a correct summary of the
	delegate the authority to levy atax andthat neither the UCC nor anyIrishstatute provides thatfailure tocomply withaspecifiedformat of authorisation furnishedby the Respondent invalidates agency or converts an agent into a principal liable for customs duty. The Appellant’s solicitor submitted that “[i]f such an extraordinary result were intended, it wouldhavebeenstatedintheclearestterms.Itwas not.”
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	108.The Commissioner further notes that the Appellant argued that Article 163 of the UCC was of no assistance to the Respondent. This was so, the Appellant argued, because Article 163 of the UCC concerns supporting documents required for customs controls. It does not relate to empowerment or confer power on national authorities to prescribe the form of authority. Moreover, the Commissioner notes that the Appellant argued that any reliance on Article 15 of the UCC by the Respondent was misplaced, because Art
	109.The Appellant submitted that Regulation 2015/2446, Annex B (Data Element 3/21, Chapter 3, Section 1) sets outthemandatory information code andthat “3.21(3/21)deals with representative status, which is deemed mandatory in respect of form H1 (import declaration for release for free circulation). ECustoms Notice 27/20 acknowledges that this is a mandatory requirement.” Furthermore, the Commissioner notes that the Appellant contendedthatthe Respondentdisabledthat requirement on theAIS sometime prior to 1 Ja
	110.The Commissioner notes the Appellant’s arguments in relation the doctrine of legitimate expectation and alleged unfairness on the part of the Respondent. In that regard the Appellant’s solicitor referred the Commissioner to the judgment in Glencar, where the Supreme Court made clear thatfor an expectation to be legitimately held, it was essential 
	firstly, that a public authority have made a promise or representation express or implied as to how it would act in relation to an identifiable area of its activity and, secondly, that:
	-

	“[…] this representationmustbeaddressedorconveyedeither directly or indirectly to anidentifiablepersonorgroupofpersonsaffectedactuallyorpotentially insuchaway thatitformedpartofatransactiondefinitelyenteredintoorarelationshipbetweenthat person and the public authority or that the person or group had acted on the faith of therepresentation.” 
	111.The Appellant argued that the disabling of the representation box amounted to the adoption of a position. The Appellant submitted that the Appellant and the company “reasonably and correctly believed that entering themselves as the declarant and the client as the consignee/importer was sufficient to show they were agents.” The disablement of the mandatory requirement to tick the representation box meant that the agent’s attention was not drawn to this issue. Had this issue been drawn to the agent’s atte
	112.The Commissioner notes the Appellant’s arguments in relation invalidity, constitutional law, unfairnessandthedoctrineoflegitimateexpectation. However, itisimportanttostate thatthe Commissioner does not have jurisdiction to make declarations or findings that an assessment to tax, or in this appeal a Notification of Customs Debt, is invalid. 
	113.The Commission is a statutory body created by the Finance (Tax Appeals) Act 2015. As a statutory body, the Commission onlyhas the powers that have been grantedto it by the Oireachtas. The powers of the Commission to hear and determine tax appeals are set out in Part 40A of the TCA 1997. The jurisdiction of the Commission does not extend to the provision of equitable relief nor to the provision of remedies available in High Court judicial review proceedings. Insofar as the Appellant seeks that the Commis
	114.The Commissioner’s jurisdiction was set out clearly in the Lee decision, where in the Court of Appeal, Mr Justice Murray stated that: 
	“The Appeal Commissioners are a creature of statute, their functions are limited to thoseconferredby theTCA,andthey enjoy neitheraninherentpowerofany kind,nor 
	ageneral jurisdiction to enquire into the legal validity of any particular assessment… That means that the Commissioners are restricted to inquiring into, and making findings as to,thoseissues offactandlawthatarerelevanttothestatutory chargeto tax. Their essential function is to look at the facts and statutes and see if the assessmenthasbeenproperly preparedinaccordancewiththosestatutes.Theymay makefindings offactandlawthatareincidentaltothatinquiry. 
	115.The Commissioner also considers it important to state that the Commissioner has no supervisory jurisdiction over the Respondent, nor does the Commissioner have any jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on the part ofthe Respondent in its investigations of taxpayers. The Commissioner’s jurisdiction “is limitedtodeterminingwhetheranassessmentcorrectly charges therelevanttaxpayer in accordance with the relevant provisions of the TCA”, as per the Lee decision
	116.That an Appeal Commissioner is not entitled to consider that an assessment or charge to tax issued by the Respondent is invalid was confirmed recently by the Court of Appeal in J.S.S., J.S.J., T.S., D.S. and P.S. v A Tax Appeal Commissioner [2025] IECA 96. Therefore, the legal question which frames the Commissioner's jurisdiction herein is whether the Appellant can establish, on the balance of probabilities, compliance with the requirements of the UCC, in relation to the importation of vehicles into the
	Ground of appeal 4 -Breach of mandatory EU law principles of fair procedures, good administration,proportionality andequity(Articles41,47and120UCC) 
	117.In respect of the Appellant’s fourth ground of appeal, the Commissioner notes the Appellantsubmittedthat“[w]hereEUlawis beingapplied,principles of:a)fairprocedures, 
	b) good administration, c) legal certainty, d) proportionality, and e) equity (A.120) apply as amatteroflaw,irrespectiveofthedomestic characterisationoftheappealbody orthe statutory framework governing appeals.” The Commissioner notes that counsel for the Respondent agreed that the Charter was engaged in this appeal and the Commissioner also considers this to be the case. Therefore, it is open to the Appellant to argue that his rights under Articles 41 and 47 of the Charter have been infringed by the Respon
	118.The Commissioner notes that the Appellant also argued that Article 120 of the UCC applied herein and the Commissioner will deal with that argument as a separate point to the Appellant’s arguments in relation to his Charter rights. The Commissioner notes that the Appellant contended that there was a breach by the Respondent of the principles of 
	fair procedures, good administration, proportionality and equity. The Commissioner is 
	satisfied that she has jurisdiction to apply EU law as appropriate, and this was confirmed in determination 31TACD2023. 
	119.Articles 41 and 47 of the Charter provide interaliathe following: 
	“Article41–Righttogoodadministration 
	1. Every person has the right to have his or her affairs handled impartially, fairly and withinareasonabletimeby theinstitutions,bodies,officesandagencies oftheUnion. 
	2.This rightincludes: 
	(a) 
	(a) 
	(a) 
	the right of every person to be heard, before any individual measure which wouldaffecthimorheradversely is taken; 

	(b) 
	(b) 
	therightofeverypersontohaveaccesstohisorher file, while respectingthe legitimateinterests ofconfidentiality andofprofessionalandbusiness secrecy; 

	(c) 
	(c) 
	theobligationoftheadministrationtogivereasons forits decisions….. 


	……………….. 
	Article47–Righttoaneffectiveremedyandtoafairtrial 
	Everyonewhoserightsandfreedomsguaranteedby thelawoftheUnionareviolated has therighttoaneffectiveremedy beforeatribunalincompliancewiththeconditions laiddowninthis Article…” 
	120.The Appellant submitted that his Charter rights have been violated by the Respondent. At page 28 of the Appellant’s Outline of Arguments, he lists certain material facts which the Commissioner understands the Appellant relied on as being supportive of his Charter rights having been infringed by the Respondent. The Commissioner observes that the Appellant’s solicitor argued that the “circumstances are extraordinary”. Furthermore, the Commissioner observes that in the context of the Appellant’s Charter ri
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	121.The Commissioner notes that the Respondent opened a PCI into the declarations made by the Appellant on the AIS, within three years of the declarations having been made. This was in accordance with its statutory powers. The Commissioner has considered the 
	correspondence submitted in the documentation in this appeal and the interactions between the Appellant and the Respondent during the course of that PCI. The Commissioner is satisfied that the Appellant was afforded a right of response to the correspondence that issued from the Respondent and was permitted to furnish documentation to the Respondent in relation to both the matter of evidence of empowerment and that of evidence of statements on origin, prior to the Respondent making a decision as to a customs
	122.Having regard to the submissions, documentary evidence and testimony adduced in this appeal, the Commissioner is satisfied that the Appellant has failed to show that the Respondent breached his rights under Articles 41 and 47 of the Charter. The Commissioner is satisfied that in accordance with Article 41 of the Charter the Appellant had the right to be heard before any individual measure was taken that would affect him adversely, he had a right if he requested, to access his file (there was no evidence
	123.The Commissioner has considered the Appellant’s arguments in relation to Article 120 of the UCC which provides for repayment or remission of a customs debt in the interest of equity, where the debt is incurred under special circumstances and no deception or obvious negligence may be attributed to the debtor. The Commissioner notes that the Appellant contended that Article 120 of the UCC applied to his circumstances inter alia that the Appellant acted honestly and in good faith; no deception was alleged;
	124.Furthermore, the Commissioner notes the list in the Appellant’s Outline of Arguments in 
	relation to this ground of appeal, wherein he submitted that “thefollowingmatters,taken cumulatively,constitute“specialcircumstances”” within the meaning of Article 120 of the UCC. The Appellant then listed the following matters: “the Appellant and his company werefirst-timecustomsagents enteringthemarketinJanuary 2021inresponsetoBrexit; 
	b) Brexit caused an unprecedented ten-to twenty-fold overnight increase in customs declarations; c) the State actively encouraged new entrants into the customs agent market and promoted short training courses; d) the EU–UK Trade and Cooperation Agreement was agreed only on 24 December 2020 and provisionally applied from 1 January 2021;e)comprehensiveEUguidanceonpreferentialoriginissuedonly months later; f) the early months of 2021 coincided with the Covid pandemic and extreme operational disruption; g) the 
	125.The Respondent submittedthatArticle 120 oftheUCCdoes not apply herein and counsel for the Respondent submitted thatthere were no special circumstances that prevailed for the Appellant, when compared to other operators engaged in the same business. The requirements were the same for everybody. The Commissioner notes that Article 120 of the UCC, paragraph 1 states that “an amount of import or export duty shall be repaid or remitted in the interest of equity where a customs debt is incurred under special c
	125.The Respondent submittedthatArticle 120 oftheUCCdoes not apply herein and counsel for the Respondent submitted thatthere were no special circumstances that prevailed for the Appellant, when compared to other operators engaged in the same business. The requirements were the same for everybody. The Commissioner notes that Article 120 of the UCC, paragraph 1 states that “an amount of import or export duty shall be repaid or remitted in the interest of equity where a customs debt is incurred under special c
	not shown that he falls within the requirements of Article 120 of the UCC, such that repayment of the customs debt is warranted. The Commissioner concludes that the Appellant had not shown on balance that Article 120 of the UCC applies to his circumstances. 

	Groundofappeal5-Erroneous andunreasonablerejectionofimporter’sknowledge(U117) 
	126. The Commissioner notes that the Appellant’s fifth ground of appeal related to purported information received by the Appellant from a case officer of the Respondent in relation to the difficulties that might be encountered if the Appellant was to opt to support his claim for PO by means of importer’s knowledge. Plainly, the Appellant contended that he was advisedby anemployeeoftheRespondentnottorely onimporter’s knowledgeandrather to rely on the provision of a statement on origin, which he did the Appel
	127.Moreover, the Commissioner notes that the Appellant asserted that the information from the Respondent was legally incorrect, such that he was told that he cannot rely on U117, importer’s knowledge, unless he was in possession of the full bill of materials or manufacturing records for the vehicles. The Appellant submitted that “[i]t imposes an evidential burden on importers and their agents which: a) is not required by the TCA; b) is not within their procurement; and c) can only realistically be discharg
	128.The Appellant submitted that “the TCA does not require that importer’s knowledge be supported by: a) a bill of materials; b) confidential manufacturing data; or c) production records held by themanufacturer. Such an interpretation would render U117 illusory for almostallimportersoffinishedgoods,includingmotorvehicles,andcannotrepresentthe intentionoftheParties totheTCA.”ThepositionoftheRespondent,theAppellantargued, was unreasonable, because such information was commercially sensitive, routinely confide
	128.The Appellant submitted that “the TCA does not require that importer’s knowledge be supported by: a) a bill of materials; b) confidential manufacturing data; or c) production records held by themanufacturer. Such an interpretation would render U117 illusory for almostallimportersoffinishedgoods,includingmotorvehicles,andcannotrepresentthe intentionoftheParties totheTCA.”ThepositionoftheRespondent,theAppellantargued, was unreasonable, because such information was commercially sensitive, routinely confide
	requisite information. Likewise, [the Respondent] can exercise its powers to request the information.Theappellantdoesnothavethispower.Thereisnoequalityofarmsbetween [theRespondent’s]powertoprocuretheinformationandhis power.” 

	129.The Commissioner notes thatArticles 61 and 62 of the Agreement provide for verification and administrative cooperation. The Commissioner notes that Article 61, paragraph 4 provides that “[i]f the claim for preferential tariff treatment is based on a statement on origin, the importer shall provide that statement on origin but may reply to the customs authority of the importing Party that the importer is not in a position to provide the informationreferredtoinpoint(b)ofparagraph2”.Furthermore, the Commiss
	130.The Commissioner observes that the evidence of the Respondent’s witness 2 was such that Article 62 of the Agreement does not allow the Respondent to verify a customs declaration where U117, importer’s knowledge had been used, but that it may only raise a verification request with HMRC where a valid statement on origin had been produced. However, the Respondent’s witness 2 confirmed that in this particular case, the basis for the claim ofPOdid not exist at the time the claim for PO was made, as there was
	131.The Commissioner is satisfied that the declarations at issue in this appeal and the claims made by the Appellant for PO were all made on the basis of U116, statement on origin. Furthermore, the Commissioner is satisfied from the evidence adduced, that the Appellant was not in possession of the statements on origin at the time the declarations were made on the AIS. The Commissioner notes thatthe Respondent was furnished only with statements on origin by the Appellant that post-dated the declarations bein
	132.Furthermore, and as previously stated in this Determination, the Commissioner does not have a supervisory jurisdiction over the Respondent, nor does the Commissioner have any jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on the part of the Respondent in its investigation of taxpayers. The Commissioner’s 
	132.Furthermore, and as previously stated in this Determination, the Commissioner does not have a supervisory jurisdiction over the Respondent, nor does the Commissioner have any jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on the part of the Respondent in its investigation of taxpayers. The Commissioner’s 
	jurisdiction “is limited to determining whether an assessment correctly charges the relevanttaxpayerinaccordancewiththerelevantprovisions oftheTCA”, as per the Lee decision. Thus, the Commissioner is satisfied that she cannot consider allegations of procedural errors or unfairness on the part ofthe Respondent. Any such allegations could only be addressed by way of judicial review proceedings in the High Court. Hence, the Commissionerdoesnothave jurisdictiontocompelthe Respondenttomake averification request 

	Ground of appeal 6 -Defective declarations, amendment and re-lodgement: identity of the declarant,mandatory dataelements,andthelegaleffectofacceptanceundertheUCC 
	133.The Appellant submitted that it is established in EU customs law that where a declaration misstates the identity of the declarant or the capacity in which a person acts, the declaration may be amended or replaced, provided that there had been no fraud and the substantive conditions for the customs procedure are met. The Commissioner notes that the Appellant argued that “[t]hisprincipleapplies withparticularforcewheretheauthority knew or ought to have known the true position; and b) the defect arises fro
	134.Article 173 of the UCC provides for the amendment of a customs declaration on the application of the declarant, after it has been accepted by customs authorities. However, the Commissioner notes paragraph 2 which states that no amendment shall be permitted where it is applied for after any of the following events and paragraph 2(c) is relevant herein, wherein it states that “thecustomsauthorities havereleasedthegoods.” 
	135.Furthermore, the Commissioner notes that paragraph 3 provides further opportunity for an amendment of a declaration, wherein it states that “uponapplicationby thedeclarant, withinthreeyearsofthedateofacceptanceofthecustoms declaration, theamendment of the customs declaration be permitted after release of the goods in order for the declaranttocomplywithhis or her obligationsrelating totheplacing of the goods under thecustoms procedureconcerned”. [Emphasis added] 
	may 

	136.The Commissioner notes the use of the word “may” in subsection (3) which denotes a discretion to amend, whereas the Commissioner notes the use of the word “shall” in paragraphs 1 and 2 which denotes something that is mandatory. Therefore, the Commissioner is satisfied that a discretion is bestowed upon the Respondent in terms of 
	whether or not it will permit an amendment of the declaration by the declarant, being the 
	Appellant herein. 
	137.As set outpreviouslyin this Determination, the Commissioner is mindful ofher jurisdiction which was set out clearly in the Leedecision. Having regard to the dictumof Murray J. in the Lee decision, the Commissioner is satisfied that she does not have jurisdiction to direct the Respondent to amend the declarations made on the AIS or to declare that the Respondent was incorrect not to permit the amendment of a customs declaration made on the AIS after the release of the goods, in order for the declarant to
	138.The Commissioner also has no supervisory jurisdiction over the Respondent and does not have any jurisdiction in Irish law to consider allegations of unfairness or errors in procedure on the part of the Respondent. The Respondent’s decision in respect of the amendment to the declarations on the AIS was a decision within its discretion and the Commissioner has no jurisdiction in respect of how the Respondent decides to exercise its discretion in its dealings with a taxpayer. The Commissioner’s jurisdictio
	139.Even if the Commissioner was vested with the jurisdiction to compel the amendment of the declarations made on the AIS,the Appellant would remain the debtor for the identified liability in the absence of evidence of empowerment. The Appellant made the relevant declarations for GBPO, but failed to prove an entitlement to same, despite several opportunities being afforded to him. In the absence of empowerment documentation being provided by the Appellant, the Commissioner is satisfied that the Appellant ha
	-

	140.The Commissionernotesthatthe Appellantrelied on judgmentsfromthe CJEUin respect 
	oftheamendmentofacustoms declaration.TheCommissionerhasconsideredthecases submitted in support of the Appellant’s appeal. The Commissioner is satisfied that the case law relied upon relates to the precursor to Article 173 of the UCC, namely Article 78 of the Community Customs Code. The Commissioner is satisfied that the decisions have no relevance to Article 173 of the UCC, which, as set out above, mandates the requirements in terms of amendments to customs declarations. 
	GroundofAppeal7-UndertheEU–UKTradeandCooperationAgreement,onlytheimporter may claimpreferentialoriginandonly theimportermay beliable 
	141.In the Appellant’s seventh ground of appeal, the Appellant argued that in relation to a claim for PO, it was the importer alone that was responsible for making the claim and the correctness of the claim, such that the Agreement excludes the possibility that a customs declarant or customs agent may be rendered substantively liable for a customs debt. Furthermore, the Appellant argued that any attempt to impose a customs debt on the Appellant, whether personally or as a deemed declarant, is void and incom
	142.The Commissioner observes that the Appellant argued that the Agreement does not specify the form or evidential basis of importer’s knowledge, nor does it require matters such as a bill of materials, manufacturing records or confidential production data which the Appellant contended the Respondent required in order to satisfy the requirements of importer’s knowledge. The Appellant submitted that if this were so, it would render importer’s knowledge unusable. The Commissioner has already dealt with this p
	matter of this appeal were made on the basis of a statement of origin being available, not 
	importer’s knowledge. 
	143.In reply, the Respondent submitted that the primary legislation is the UCC, which takes precedence, and the introduction of the Agreement does not remove the requirements laid out in the UCC. The Respondent pointed out that Article 5 of the UCC defines "declarant" as the person lodging a customs declaration and a declarant is a necessary requirement to import any goods into the State, which can be either the importer or an agent acting on the importer’s behalf. The Respondent arguedthatthe Appellant was
	144.The Commissioner notes that a claim for GBPO based on either the statement on origin or importer’s knowledge is declared on the AIS and customs declaration by using a “tick box” entitled U116 (statement on origin) or U117 (importer’s knowledge). The Commissioner observes that in this appeal, the declarations and claims for PO at issue were all made on the basis of U116, statement on origin. 
	145.In accordance with Article 54 of the Agreement, a claim for preferential tariff treatment by the importer shall be based on: (a) a statement on origin that the product is originating made out by the exporter; or (b) the importer's knowledge that the product is originating. It is a requirement of Article 54(3) of the Agreement that the importer making the claim for preferential tariff treatment, based on a statement on origin, shall keep the statement on origin and when required by the customs authority 
	146.Article 56 of the Agreement provides for a claim for preferential tariff treatment on the basis of a statement on origin and provides inter alia that a statement on origin shall be made out by the exporter of a product, on the basis of information demonstrating that the productis originating,including, informationontheoriginatingstatusofthematerials used in the production of the product. It is the exporter that shall be responsible for the correctness of the statement on origin and the information provi
	is originating, but also that there is information on the originating status of the materials 
	used in the production of the product. 
	147.Of note is Article 56(2) ofthe Agreement, wherein itstates that astatement on origin shall be made out using one of the language versions set out in Annex 7 of the Agreement in an invoice or on any other document that describes the originating product in sufficient detail to enable the identification of that product, and that it is the exporter that is responsible for providing sufficient details to allow the identification of the originating product. The Commissioner has considered the text on the stat
	“Thestatementonoriginreferredtoin Article56ofthisAgreementshall bemadeout using the text set out below in one of the following language versions and in accordance with the laws and regulations of the exporting Party. If the statement on origin is handwritten, it shall be written in ink in printed characters. The statement on originshallbemadeoutinaccordancewiththerespectivefootnotes.Thefootnotesdo nothavetobereproduced. 
	……………………………. 
	(1)
	)

	(Period:from…to… 
	(2)
	)

	The exporter of the products covered by this document (Exporter Reference No ... declares that, except where otherwise clearly indicated, these products are of ... preferentialorigin 
	(3) 

	(4) 
	… 
	(Placeanddate) 
	(Nameoftheexporter) 
	(1) 
	(1) 
	(1) 
	Ifthestatementonoriginis completedformultipleshipments ofidenticaloriginating productswithinthemeaningofpoint(b)ofArticle56(4)ofthis Agreement,indicate theperiodforwhichthestatementonoriginis toapply.Thatperiodshallnotexceed 12 months. All importations ofthe productmust occur within the period indicated. Ifaperiodis notapplicable,thefieldmay beleftblank. 

	(2) 
	(2) 
	Indicate the reference number by which the exporter is identified. For the Union exporter, this will be the number assigned in accordance with the laws and regulations oftheUnion.FortheUnitedKingdomexporter,thiswillbethenumber assignedinaccordancewiththelaws andregulations applicablewithintheUnited 


	Kingdom. Where the exporter has not been assigned anumber, this field may be 
	leftblank. 
	(3) 
	(3) 
	(3) 
	Indicatetheoriginoftheproduct:theUnitedKingdomortheUnion. 

	(4) 
	(4) 
	Place and date may be omitted if the information is contained on the document itself.” 


	148.The Commissioner observes that Article 56(1) of the Agreement is specific in its terms in relation to the information that should be provided, such that the requirement is that it is made out “on the basis of information demonstrating that the product is originating, , information ontheoriginatingstatus ofthematerials usedin theproduction of theproduct.” [Emphasis added] 
	including

	149.In addition, Article 59 of the Agreement provides for record keeping and the Commissioner notes the following in relation to records created for the purposes of the chapter: 
	“(1) For a minimum of three years after the date of importation of the product, an importermakingaclaimforpreferentialtarifftreatmentforaproductimportedintothe importing Party shall keep; (a) if the claim was based on a statement on origin, the statement on origin made out by the exporter; or (b) if the claim was based on the importer's knowledge, all records demonstrating that the product satisfies the 
	requirementsforobtainingoriginatingstatus. 
	(2) An exporter who has made out astatement on origin shall, for aminimum of four years after that statement on origin was made out, keep a copy of the statement on origin and all other records demonstrating that the product satisfies the requirements toobtainoriginatingstatus. 
	………………” 
	150.Whilst the Commissioner notes that the Appellant made arguments that the Agreement takes precedent over the UCC and the declarant cannot be held liable for the acts of the importer hence, the customs debt cannot be attributable to the Appellant, it is clear from Articles 162and163oftheUCCthatacustoms declarationshallcontainalltheparticulars necessary for application of the provisions governing the customs procedure for which the goods are declared and the supporting documents required for the applicatio
	151.The Commissioner is satisfied that the Appellant did not comply with these provisions of the UCC and has not submitted any contemporaneous documentation to support a claim for GBPO on the basis of a statement of origin. Thus, the Appellant cannot support a claim of GBPO in the absence of documentation being in his possession at the time the declarations weremade.Having regardto Article 54 ofthe Agreement, theCommissioner is satisfied that the Appellant should have had the documentation at the time the d
	152.The Commissioner notes that the Appellant made the point that the only reason that the Appellant made the claims in accordance with U116 (statement on origin) rather that U117 (importer’s knowledge) was due to the fact that the Respondent advised the Appellant that it was not possible to support claims in accordance with U117 having regard to the information that was required. As previously stated in this Determination, the Commissioner’s jurisdiction is confirmed in the Leedecision and the Commissioner
	153.The Appellant’s argument that the customs debt cannot be attributable to the Appellant because only the importers would have such information is misconceived. The Commissioner is satisfied that such an argument ignores the consequences of the Appellant’s failuretomake clearin thedeclarations thathe wasactingasadirect customs representativeandthedeemingprovision inArticle19 oftheUCC. Furthermore, itignores the fact that by selecting option U116, statement on origin, the declarations did not rely on the i
	Groundofappeal8-RGRapplies onitsmeritsunderArticle203UCC 
	154.In relation to the Appellant’s eighth ground of appeal, the Appellant’s solicitor argued that 
	RGR applied to the Appellant’s circumstances and was established as a matter of law to the imported vehicles at issue herein. The Commissioner questioned the Appellant’s solicitor in relation to this submission, such that if this was the contention then why had it not been put to any of the witnesses that RGR applied and why had no documentary evidence to support a claim of RGR been submitted to the Respondent prior to the hearing ofthe appeal, atthe hearing oftheappealor in thedocumentation submittedprior 
	8 
	9 

	155.In reply counsel for the Respondent submitted that RGR was simply not claimed on any of the import declarations and therefore, did not apply on the facts of this appeal. Moreover, no evidence whatsoever had been provided, either to Respondent in advance of this appeal or for the purposes of this appeal, that would support a claim of RGR. The Appellant’s solicitor suggested that this was an issue of law only, counsel for the Respondent disagreed with that interpretation and stated that the Respondent rel
	156.The Commissioner is satisfied that an entitlement to RGR arises under Article 203(1) of the UCC. The Commissioner is satisfied that her findings in Determination 19TACD2023 in respect of RGR are applicable to this appeal and the Commissioner does not intend to analyse the law in relation to Article 203(1) of the UCC herein, as Mr Justice Kennedy in his judgment in Bell Transport confirmed that the Commissioner was correct in her decision in 19TACD2023asto the interpretation ofArticle 203 ofthe UCC.Moreo
	proofs have not been provided herein to the Respondent, in order to establish a claim of RGR. Accordingly, in the absence of the provision of such documentation to support a claim of RGR, the Commissioner is satisfied that the Respondent was correct to impose the customs duty and the Commissioner has been presented with no documentary evidence in this appeal to substantiate a claim of RGR. Whilst the Appellant may have argued that it is applicable as a matter of law, the Commissioner is satisfied that the A
	GroundofAppeal9–Vintagecars 
	157.The Appellant’s solicitor submitted that a limited number of the vehicles included in the customs debt relatedtovehicles over 30years old andin one instance, to avehicle dating from 1920. It was submittedby the Appellantthatthose vehicles wouldbe eligible for VAT relief and corresponding customs relief, but such relief was not claimed. The Appellant’s solicitor contended that the Appellant had an entitlement to correction but that was refused by the Respondent, in contravention of the principles governi
	158.The Commissioner notes that counsel for the Respondent submitted that no supporting documentation was submitted to the Respondent to support the claim in respect of the vehicles, and as outlined in the Respondent’s Outline of Arguments, the Respondent 
	submitted that it received a query in relation to “one car only, a 
	In an 
	emailto[theRespondent]on19April2021theAppellantstatedthatIhaverangEcustoms lookingforthebox44codeandtoseeifanythingelseneededforthevintagecars andI 
	amwaitingthereresponseasitit(sic)those weremadeintheUKsoshould 
	Artifact

	comeunderthecountry oforigincodes as well.Nofurthercorrespondencewas received afterthatdate”. 
	159.Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs Tariff ([1987] OJ L 256/1) ("the 1987 Regulation") and Commission Implementing Regulation (EU 2018/ 1602 of 31 October 2018 amending Annex I to Council Regulation (EEC) No 2568/87 ([2018] OJ L 273/1) ("the2018Regulation")representEUlegislation whichis directly applicable in allMember States (together, "the Regulations"). The purpose of those Regulations is to facilitate international 
	159.Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs Tariff ([1987] OJ L 256/1) ("the 1987 Regulation") and Commission Implementing Regulation (EU 2018/ 1602 of 31 October 2018 amending Annex I to Council Regulation (EEC) No 2568/87 ([2018] OJ L 273/1) ("the2018Regulation")representEUlegislation whichis directly applicable in allMember States (together, "the Regulations"). The purpose of those Regulations is to facilitate international 
	to specific products imported into the EU. The combined nomenclature (“CN”) is set out and established in Annex I to the 1987 Regulation as amended. 

	160.Chapter 97 of the CN provides for "Works of Art, Collectors' Pieces and Antiques". The Commissioner is satisfied that an importer must be in a position to provide the relevant proofs to establish an entitlementto classification under Heading 9705 of the CN namely, that the vehicles are in their original state, they are in excess of 30 years old and of a model or type that is no longer in production. The Commissioner is satisfied that the requirements of Heading 9705 of the CN are clear. Furthermore, in 
	Conclusion 
	161.Accordingly, in conclusion and having considered all of the documentation and submissions in this appeal, the Commissioner finds thatthe Appellant has not discharged the burden of proof and has not shown that the Respondent was incorrect in its decision to issue the Notification of Customs Debt. 
	162.The Commissioner is satisfied that it was the Appellant who was the declarant on all of the declarations at issue, which reflected the Appellant’s name and EORI number in the declarant box. The Commissioner was presented with no documentary evidence to support the Appellant’s argument that it was the company and not the Appellant that was acting as a customs representative for the purposes of the imports. Nowhere on the declarations at issue in this appeal, was the name of the company. Furthermore, whil
	that was acting as a customs representative. The Commissioner is satisfied that the 
	Appellant was the declarant. 
	163.Furthermore, the Commissioner is satisfied that the Respondent was correct to issue the Notification of Customs Debt to the Appellant acting in his own name. The Commissioner makes this finding on the basis of there being no evidence of empowerment submitted by the Appellant to establish that he was acting in the role of customs representative. In accordance with Article 19 of the UCC, in the absence of evidence of empowerment, the Appellant was deemed to be acting in his own name. Hence, the Appellant 
	164.The Commissioner is satisfied that the Appellant has failed to comply with his obligations in accordance withArticle 15 ofthe UCC, despitehavingbeen afforded ample opportunity to comply with same. Moreover, the Commissioner is satisfied that the Appellant also failed to comply with his obligations in accordance with Article 163 of the UCC, that he has supportingdocumentation requiredto prove the declarations,in his possession atthe time of lodging such declarations. The Commissioner finds that there was
	supporting the information, and compliance with all obligations relating to the placing of 
	the goods under the customs procedure concerned. 
	165.Moreover, in relation the Appellant’s argument that the declarations were invalid due to the Respondent accepting those declarations in circumstances where the representative box was not mandatory, as opposedto the previous system where it was mandatory, and hence the Appellant was not directed towards completion of the representation elements of the system, the Commissioner has set out her reasons why she does not accept this argument having regard to Article 18 of the UCC. The Commissioner notes that 
	166.In respect of the deficit of documentation to support the claims made on the declarations for GBPO, the Appellant was provided with numerous opportunities to provide documentation to the Respondent to support the claims for PO. However, the Commissioner notes that what was submitted were statements on origin that postdated the making of the declarations on the AIS. The Commissioner has found and set out her reasons why the Appellant was required to have the documentation to support such a claim at the t
	167.The Commissioner has considered the Appellant’s arguments in relation to a breach of his CharterrightsbytheRespondent.The Commissionerfinds thattheevidence adduced in this appeal and the documentation submitted does not support the position that the Appellant’s Charter rights were infringed. In fact, the Commissioner is satisfied that the Appellant was provided every opportunity to furnish the evidence required to satisfy the customs debt. In addition, the Appellant was afforded fair procedures at every
	168.Inrelationtothequestionofwhetherthevehicles wereentitledtoRGR,theCommissioner was presented with no evidence to support such a claim. Moreover, the Commissioner notes, andit was notin dispute, that all ofthe declarations at issue herein claimedGBPO. 
	Whilst RGR may be available to the Appellant as a matter of law, in the absence of documentation or evidence to support such a claim for RGR, the Commissioner cannot make a finding that it was applicable to any of the declarations at issue in this appeal. 
	169.The Commissioner is satisfied that the Appellant imported the vehicles, made the declarations on the AIS without supporting documentation as to empowerment or PO, and in the PCI process was deemed liable for the customs debt. The Respondent does not accept that the TAN documentation which the Appellant contended to hold, constituted evidence of empowerment documentation and the Commissioner has set out herreasons whysheaccepts theRespondent’s positioninthis regard. TheCommissioner notes the evidence of 
	170.The Commissionerissatisfiedthathavingregardto Articles 5, 15, 19and163 oftheUCC, when taken together, aperson who declares to be acting as adirect representative would be requiredto havethe relevant evidence of empowermentintheir possession atthe time that the declaration was made. Hence, the Appellant was deemedto be acting in his own name, in the absence of evidence of empowerment at the time the declarations were made. Furthermore, in the absence of contemporaneous documentation to support the Appell
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	Determination 
	Determination 
	171.As such and for the reasons set out above, the Commissioner determines that the Appellant has failed in his appeal and has not succeeded in showing that the customs duty is not payable. Therefore, the Notifications of Customs Debt in the amount of €stand. 
	93,020.62 shall 

	172.The Commissioner appreciates this decision will be disappointing for the Appellant. However, the Commissioner is charged with ensuring that the Appellant pays the correct tax and duties. The Appellant was correct to appeal to have clarity on the position. 
	173.This Appeal is determined in accordance with Part 40A TCA 1997. This determination contains full findings of fact and reasons for the determination, as required under section 949AJ(6) TCA 1997. 

	Notification 
	Notification 
	174.This determination complies with the notification requirements set out in section 949AJ TCA 1997, in particular section 949AJ(5) and section 949AJ(6) TCA 1997. For the avoidance of doubt, the parties are hereby notified of the determination under section 949AJ TCA 1997 andin particular the matters as required in section 949AJ(6) TCA 1997. This notification under section 949AJ TCA 1997 is being sent via digital email communication only (unless the Appellant opted for postal communication and communicated

	Appeal 
	Appeal 
	Appeal 

	175.Any party dissatisfied with the determination has a right of appeal on a point or points of law only within 42 days after the date of the notification of this determination in accordance withthe provisions set out in section 949APTCA1997. The Commission has no discretion to accept any request to appeal the determination outside the statutory time limit. 
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