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Introduction

1

This is an appeal to the Tax Appeals Commission (“the Commission”) by the Appellant
pursuant to section 28B(14A) of the Emergency Measures in the Public Interest (Covid-
19) Act 2020 as amended (“EMPI Act 2020") against ten assessments raised by the
Respondent in respect of the Employment Wages Subsidy Scheme (“EWSS”). The
assessments were raised for September 2020 to June 2021 in the total amount of
€8,872,812.51.

The assessments were raised on the basis that the Appellant had failed to demonstrate
to the satisfaction of the Respondent that its business had experienced or was expected
to experience a 30% reduction in turnover during the relevant periods, in accordance with
section 28B of the EMPI Act 2020. In particular, the Respondent was not satisfied that the

Appellant’s [ GG s<ctions constituted separate business

divisions for the purposes of EWSS.

Background

3

The EWSS was introduced by the Financial Provisions (Covid-19) (No 2) Act 2020, which
inserted section 28B into the EMPI Act 2020, and replaced the Temporary Wage Subsidy
Scheme. The EWSS was introduced in the context of the restrictions implemented on foot
of the Covid-19 pandemic, provided for a flat rate subsidy to qualifying employers based
on the numbers of paid and eligible employees on the employer’s payroll, and charged a
reduced rate of employer PRSI of 0.5% on wages paid that were eligible for the subsidy

payment.

The Appellant is ajjjjjij retailer in the State and || GGG
I - The Appellant carries on a wide variety
of business, including |GG
When Covid-19 restrictions were implemented, (i GGG
B Hovever I s:ics business was designated as a non-

essential service, and was consequently obliged to close at various periods in 2020 and
2021.

The Appellant considered that its business was structured into - separate business
divisions, being || GG cosidered that
the Main Guidelines on the operation of the EWSS (“the Guidelines”) published by the
Respondent permitted it to bring an application for EWSS in respect offjj | . 1t
contended that the turnover of- declined by 30% during the period from 1 July 2020



https://8,872,812.51

to 31 December 2020 (“the First Period”), and by 45% during the period from 1 January
2021 to 30 June 2021 (“the Second Period”), compared to the relevant corresponding
periods. It claimed EWSS payments for staff employed in - between September 2020
and June 2021.

On 8 February 2024, the Respondent raised assessments in the following amounts
against the Appellant, on the basis that it had not abided by the terms of the EWSS:

Period of Assessment Amount €

September 2020

October 2020

November 2020

December 2020

January 2021

February 2021

March 2021

April 2021

May 2021

June 2021

Total 8,872,812.51

In particular, the Respondent did not accept that the Appellant's il sections | R

I o stituted separate business divisions for the purposes of the
Guidelines.

On 8 March 2024, the Appellant appealed against the assessments to the Commission.

An oral hearing was held in the appeal, commencing 7 July 2025. The Appellant was

represented by |Gz instructed by . The Respondent was




represented by | IIEIGIGIGIINGE = I istructed by the Revenue

Solicitor’s Office. The hearing was scheduled to last five days. However, the hearing did
not conclude as originally anticipated, and a further three days were held commencing

10 February 2026. The hearing was held in private at the request of the Appellant.

Legislation and Guidelines
9. Section 28B of the EMPI Act 2020, as in force from 1 July 2020, provided inter alia that:

“(1)... 'qualifying period' means the period commencing on 1 July 2020 and expiring
on 31 March 2021 or on such later day than 31 March 2021 as the Minister may
specify...

(2) Subject to subsections (4) and (5), this section shall apply to an employer where —

(a) (i) in accordance with guidelines published by the Revenue Commissioners under
subsection (20)(a), the employer demonstrates to the satisfaction of the Revenue
Commissioners that, by reason of Covid-19 and the disruption that is being caused

thereby to commerce...

() there will occur in the period from 1 July 2020 to 31 December 2020 (in
this subsection referred to as 'the specified period’) at least a 30 per
cent reduction, or such other percentage reduction as the Minister may
specify in an order made by him or her under subsection (21)(b), in
either the turnover of the employer's business or in the customer orders
being received by the employer by reference to the period from 1 July
2019 to 31 December 2019 (in this subsection referred to as 'the

corresponding period’)...
and
(b) the employer satisfies the conditions specified in subsection (3).
(3) The conditions referred to in subsection (2)(b) are —

(a) the employer has logged on to the online system of the Revenue Commissioners
(in this section referred to as 'ROS') and applied on ROS to be registered as an

employer to which this section applies,

(b) having read the declaration referred to in ROS as the 'Covid-19: Employment Wage
Subsidy Scheme' declaration, the employer has submitted that declaration to the

Revenue Commissioners through ROS,




(c) the employer has provided details of the employer's bank account on ROS in the

'Manage bank accounts' and 'Manage EFT' fields, and

(d) the employer is throughout the qualifying period eligible for a tax clearance

certificate, within the meaning of section 1095 of the Act, to be issued to him or her.

(4) Where on any date in the qualifying period the employer ceases to satisfy the
condition specified in subsection (3)(d), the employer shall cease to be an employer to

which this section applies as on and from that date.

(5) Where, by virtue of subsection (2) (apart from paragraph (a)(ii) thereof), and

subsection (3), an employer is an employer to which this section applies —

(a) immediately upon the end of each income tax month (in this subsection referred to
as 'the relevant income tax month’) in the qualifying period, apart from July 2020 and

the last such month, the employer shall review his or her business circumstances, and

(b) if, based on the result of that review, it is manifest to the employer that the outcome
referred to in clause (), (Il) or (lll), as the case may be, of subsection (2)(a)(i) that had

previously been envisaged would occur will not, in fact, now occur, then —

(i) the employer shall immediately log on to ROS and declare that, from the first
day of the income tax month following the relevant income tax month (in
Ssubparagraph (ii) referred to as 'the relevant day'), the employer is no longer

an employer to which this section applies, and

(i) on and from the relevant day, the employer shall not be an employer to
which this section applies and shall not represent that his or her status is
otherwise than as referred to in this subparagraph nor cause the Revenue

Commissioners to believe it to be so otherwise.

[.1]

(11) Where the Revenue Commissioners have paid to an employer a wage subsidy
payment in relation to an employee in accordance with subsection (7)(a) and it
transpires that the employer was not entitled to receive such payment in relation to the
employee, the wage subsidy payment so paid to the employer shall be refunded by

the employer to the Revenue Commissioners.

(12) An amount that is required to be refunded by an employer to the Revenue
Commissioners in accordance with subsection (11) (in this section referred to as

'relevant tax') shall be treated as if it were income tax due and payable by the employer




from the date the wage subsidy payment referred to in that subsection had been paid
by the Revenue Commissioners to the employer and shall be so due and payable

without the making of an assessment.

(13) Notwithstanding subsection (12), where an officer of the Revenue Commissioners
is satisfied there is an amount of relevant tax due to be paid by an employer which has
not been paid, that officer may make an assessment on the employer to the best of
the officer's judgment, and any amount of relevant tax due under an assessment so
made shall be due and payable from the date the wage subsidy payment referred to

in subsection (11) had been paid by the Revenue Commissioners to the employer.

[.1]

(20) The Revenue Commissioners shall prepare and publish guidelines with respect

to—

(a) the matters that are considered by them to be matters to which regard shall be had
in determining whether a reduction, as referred to in subsection (2), will occur by

reason of Covid-19 and the disruption that is being caused thereby to commerce, and

(b) the matters to which an employer shall have regard in determining the appropriate
class of Pay-Related Social Insurance to be operated by an employer in relation to a

qualifying employee for the purposes of compliance by the employer with subsection

(7) (e).”

10. Section 28B of the EMPI Act 2020 was amended from time to time to inter alia account

11.

for changes to the qualifying periods as the EWSS continued into 2021 and 2022. Section
63(3) of the Finance Act 2020 inserted subsection 2A into section 28B, which provided
that from 1 January 2021, the relevant specified period was 1 January 2021 to 30 June
2021 and the corresponding period was 1 January 2019 to 30 June 2019. Otherwise

however, insofar as is relevant for this appeal, section 28B remained as set out herein.

As required by section 28B(20), the Respondent published Main Guidelines on the
operation of the EWSS (“the Guidelines”). There were a number of versions of the
Guidelines published by the Respondent during the lifetime of the EWSS. The principal
relevance of the Guidelines to this appeal concerns their provisions relating to separate
business divisions. For the periods under appeal, the Commissioner is satisfied that these
provisions remained substantively unchanged in the various applicable versions of the

Guidelines.




12. Appendix | (“Additional Guidance on determining Reduction in Turnover or Customer
Orders”) to the Guidelines (version published 14 August 2020) stated at page 17 that:

“The 30% reduction in turnover or customer orders may be applied at the level of the
entity as a whole or, if an entity is formally structured (and has been since before the
COVID-19 pandemic restrictions in March 2020) into individual Business Divisions, at
the level of the individual Business Division. In such a case, each of the Business
Divisions of such an entity which meets the eligibility criteria may be eligible for the
subsidy. The decline in turnover or customer orders in each Business Division must be
capable of being separately identified or otherwise the entity as a whole has to be
assessed. Each Business Division must have a clearly defined and distinct
management structure in place separate to the other Business Divisions and these
structures must be formalised and have been well established before the advent of the
COVID-19 pandemic. Revenue, having regard to risk indicators, may need to examine
closely the evidence/basis for entering the scheme of certain EWSS applications that
are made in respect of one or more Business Divisions rather than made in respect of

the overall entity.”

13. Appendix Il (“Additional Guidance on employees”) to the Guidelines (version published
14 August 2020) stated at pages 20 and 21 that

“In recognition of arrangements in place within entities with separate business divisions
or whose activities are undertaken across several separate entities, we have included
here additional guidance to assist employers in determining what employees they can

claim subsidy in respect of.

Where employees provide services for a company who meet the eligibility criteria, but,
for payroll purposes, they are employed by an associated company, then the subsidy
may be available provided the group can show, and provide supporting documentation
to the effect, that the employees concerned were, wholly or mainly (i.e. more than
50%), employed in one or other of a group’s trading companies which meet the criteria.
The companies adversely affected must be able to show that they are otherwise
eligible, in respect of those employees, for the subsidy. The subsidy, if applicable, will

be paid to the payroll company regardless of whether it is itself eligible.

There are situations where corporate structures affecting employees will vary.
Corporate structures may involve several closely entwined entities which use a single
employer regqistration for a number of separate Divisions or entities within a group, or
single entities have a number of separate divisions within a standalone entity. Where

it can be demonstrated that specific employees were wholly or mainly (i.e. more than

8




50%) employed in the impacted Divisions, the subsidy may be paid to the employer in

respect of those employees, subject to meeting other eligibility criteria.

As an example, where there are clearly 2 or more separate and distinct Business
Divisions within the one company carrying on distinct businesses in their own right, an
employer may apply the eligibility tests to each Business Division of the company
separately. However, the employer will need to be able to prove that each such
separate Business Division meets the eligibility tests in its own right. To the extent that
one or other of the Business Divisions qualify for the subsidy, then the subsidy will be
available to the employees of that Division only. Each Business Division in a company
must have a clearly defined and separate management structure to the other Business
Divisions in the company and these structures must have been well established before
the advent of the COVID-19 Pandemic.

In any such case, employers will need to show that the employees concerned are not

transferable across different businesses in the company.

Employees based in the Head Office Division can be treated as being eligible for the
subsidy by reference to those head office employees whose working time is spent,
wholly or mainly (i.e. more than 50%), performing functions that relate to the Business

Division that is eligible for the subsidy.

Any staff member whose duties include working in more than one Division is to be
excluded unless the employer can prove that such an individual’s working time is
spent, wholly or mainly (i.e. more than 50%), working in the business Division that is

eligible for the subsidy.

Only a company which can clearly demonstrate by reference to pre-existent
documentation (prior to COVID-19 pandemic restrictions in March 2020) that it is
organised in a structured way into a Head Office Division and various clearly separate

Business Divisions will qualify for the subsidy.

These guidelines are equally applicable to Irish branches of foreign entities.”

Evidence

14. There was a large amount of evidence proffered in this appeal, including numerous books
of documents (6) and correspondence (3), as well as witness statements and oral

evidence from eight factual witnesses', and reports and oral evidence from two expert

" As well as a further witness statement from a ninth factual witness who did not give oral evidence;
see footnote 2 below.




15.

witnesses. Five of the factual witnesses were from [l with the remainder from the
Appellant itself. The parties each retained and called an expert witness to give evidence

at the hearing.

All of the Appellant's witnesses as to fact submitted statements of their evidence in
advance of the hearing. It was agreed by the parties that these statements would be
submitted as each witness’s evidence in chief?. Senior Counsel for the Appellant brought
each of the witnesses through the main aspects of their statements, and the witnesses
were then cross examined by counsel for the Respondent. The Commissioner has
considered the written statements and the oral evidence of each of the witnesses, as well

as the expert reports. The evidence of the witnesses is summarised below.

16.

17.

18.

The witness was

. having previously worked in senior

positions in retailers in |l He talked about his role in communicating weekly with

store managers on the key issues || Gz Hc discussed how (N

was managed and directedjjj il and in the Appellant. He stated that the

B tcam in I produced prescriptive documents for the store managers across the

The witness was a member of the ||| GGG ich vas

chaired by the ||| NN - < stated that there was a separate profit and loss
(“P&L") account and a dedicated balance sheet for the ] business in | He

stated that there were approximately [ people in the wider | N IEEGNGNGEGEGEG

I Hc talked about the process for how a [} product was launched and

introduced | I

2 There was one exception to this procedure. The witness statement of

I of the Appellant was admitted as her agreed evidence and she did not provide oral evidence
at the hearing. Her witness statement addressed the Appellant’s administrative procedure for
processing EWSS claims. The Commissioner is satisfied that her evidence does not need to be
considered further for the purposes of this determination.




19,

20.

21.

The witness stated maintaining inventory accuracy was extremely important, || |Gz

On cross examination, the witness accepted that he joined [l after the years at

issue in the appeal. |

I, < agreed that
hel I :cc !l of the important decisions regarding the production

and marketing of ||l He did not accept that the sole job of the stores was to

sell products, because the running of stores was much more complicated than that. .

The witness agreed that all ] products were sourced by || G 2nd

the contracts were || BBl He acreed that during the years under appeal no

revenues from the Appellant were transferred toljjj G, 2nd that

instead they were reported under || He accepted that the

11




22.

23.

24.

23,

26.

27.

The witness was the | B rior
to joining |

The witness stated that ] had a separate P&L account, and was an entirely self-

sufficient business division

He stated that He stated that
I

the structure pre-existed his joining [}

I < 2orccd that there was specialisation on his team to
manage the various aspects of the|jj ] . He also agreed that his team was
located G
I < 2orccd that his team set out how the products were to be

offered to the public in the stores.

He agreed thatjjjjjij sold its products

3 Referred to ] hereafter for consistency and clarity.

aly
N




28.

29.

30.

21.

The witness stated that he was || EGTcKNTNGNGEGEGEEEEEEEEEEEEEEEEEEEEEEEE -
joined the company in - and had held a number of positions since, including -
I < statcd that as store manager he had
responsibility for the whole store, || | || | |GGGz L21cc stores had [|EGEGNG
.

The store manager was responsible for executing || |} ] ]l to its customers. He

stated that the strategy and guidelines came down to the store managers, but that there

were feedback channels from the stores ||| EGTGTCNGG

The witness’s current role concerned all of the stores ||| G He stated
that the store structure operated in the same way || | | NN He stated that

he sat on |l and had done so during Covid-19. | G
e, '
stated that the section of the report titled|jj| | GG  2s intended
to explain the company’s business priorities to the shareholders, || G
.5 |
| |
|
|
|

He stated that his role was to service

He stated that |
I < stated that it went to great lengths to make

sure that it qualified for EWSS. He stated that, during the years under appeal, ||

13
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36. The witness was the

. On cross examination, the witness stated that he considered the Appellant to be

I < aorced that the Appellant was responsible
for the stocking, sale and distribution of productsii GG <

agreed that the business of [|Jilij was predominantyj Gz

. He agreed that during the years under appeal, || KGNy

I < vas asked about the structure of stores [

I o
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. In response to a question from the Commissioner, the withess stated that he believed the

and was responsible for running, inter alia, ||| |} BB curing the years under

1
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37.

38.

39.

40.

41.

appeal. He stated that from the point of view of the |l reports,

I bt in terms of the operating structure of the business,
only the [l business was operated by | NN S c- B - I
Il business has been under the management of || GGG

He stated that the

I Otherwise,

He stated that he believed that || | I \v<rc Il discrete businesses.

he
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42.

43.

44,

45.

The I e stated that he
was responsible for !l | EEEEG——
I During the years
under appeal, the ]G B /s not

under his remit. Since

He stated that he reported intoilif but that the majority of his direction came from

I ' statcd that his responsibilities were broader than ], and
include |

I < stated that, over time, his role had reported into
different people within the organisation. ||| GG

He stated that, in order to be successful, the || ] TGN

He stated that the [JJjj team was led by him, and that there was no overlap in staffing

between [ G < stated there were
separate P&L accounts for thejj|| | NG
I < stated that his team received
feedback from|j | on what was relevant to [l customers.

1

[s]




46.

47.

48.

49.

On cross examination, the witness confirmed that he rejoined ||| GG 2

that the | e
stated that he did not have day-to-day involvement in ||| G
I -t that he understood at a high level how the business had
been run. He stated that || NG oud join his

management team from time to time “fo understand what opportunities there were to

leverage some of our skill set and experience and seek counsel from my leadership

team.”

He stated that the [JJjj announcement in ||} 25 a demonstration of intent,

rather than a shift in [ R
I < stated that he considered that the [l business

had a different management structure, and different operating systems and procedures,
from | \When asked whether he agreed that i} sold products through i}
|

He stated that he attended the - management meetings, and sometimes attended the
- management meetings, and that “we all have significant skin in the game of ensuring
that we're all successful.” He stated that the - management team was not experienced
in how to set up and execute || | | | ]Il 2nd that this was why his team assisted
them to buy the right products in the right quantities.

He agreed that the [ and [l P&L accounts were made up of both ||| GG
business. On re-examination, he confirmed that the [ l] business began selling
I < statcd [l salcs were recorded on his team’s
P&L account, but that if a custome i | NG
[

50.

The witness is currently || || I for the Appeliant. He was [ EGNG
N He stated

that the Appellant had about [ employees in 2020. He stated that it was clear to him

that the Appellant’s business was divided into [l divisions | G <

products sold by the [l divisions were very different. The customers of the |l
divisions were different, as only 40% of customers shopped for ||| [ | I The
competitors of the ] divisions differed. The activities of the |l divisions were totally

separate, as were their suppliers.

{7




1.

52.

53:

54.

89,

56.

He stated that employees of the Appellant were always hired to a specific department.
The skills and capabilities of an employee of the - department were completely
different to the skills and capabilities of someone working in ||| G

I <uprorted one of the [l divisions. Only

employees in ] were included in the EWSS claim. The decision on whether or not a
particular store would have a ||| | NI 25 based on the size and complexity

of the store.

The witness’s leadership team during Covid-19 included ajjjj
T
I The witness's primary role

was to lead stores|jlll and to make sure that the strategy of each business division

was executed correctly in store. He stated that he wore ] hats — he could look at a

store through the eyes of [N I
L]

He stated that the Covid-19 pandemic was unprecedented, and presented a grim
economic scenario, both for the economy at large and the Appellant in particular. It was
clear to him and his management team that the Appellant had [JJij divisions, and

therefore it decided to apply for EWSS in respect of itsJjjjjJj division, which was classified

as non-essential and therefore closed during lockdowns. || GGG

He stated that he was aware of communication between his Finance Director and the

Respondent in late summer/autumn 2020 regarding the Appellant’'s eligibility for the
EWSS. He stated that if the Respondent had helped the Appellant to interpret the
Guidelines, he would have considered such guidance, but the Appellant was essentially

advised that EWSS operated on a self-assessment basis.

He stated that the Appellant hired more employees leading up to Christmas 2020, as it
had to work on the basis that it might be able to trade as normal. Forecasting was very
difficult during the pandemic, and social distancing rules meant that some customers
were afraid to come out to shop at all. The Appellant did not know whether it would be
able to source supplies, and did not know what decisions would be made by the
Government. It decided that the best way to forecast was to work on the basis of the ten-

week period after shops reopened in June 2020 following the first lockdown.

The Appellant adopted four potential scenarios for its forecasting during the period from

1 July 2020 to 31 December 2020, i.e. the First Period. The first scenario involved a
18




o7

58.

29.

60.

61.

national lockdown in November and December. The second scenario involved some local
lockdowns, principally in Dublin. The third and fourth scenarios were more optimistic as

they did not envisage lockdowns.

The witness stated that the Appellant reported its turnover on a [l basis by
reference to its ] divisions,

He stated that, as|jj| | | | d QBNENEEE e had separate weekly calls with ||| GG

divisions. He stated that there were monthly strategic meetings between his team andjjj
I tcam. The Appellant received weekly reports from || ll team on how the

was performing. He stated that the Appellant was a ‘matrix organisation’

which meant that, for example, when modifications were planned to a store, the Appellant
had to engage with each of the ] divisions to ensure their needs were met. ||}
would be interested in store refurbishments insofar as they concerned ||| EEGEGEG

B 2ny investment in (GGG » a» [l store would be
accounted for in the || | I P&L accounts.

On cross examination, the witness stated that he was ||| | | |} QBQBNEEEE o the Appellant

from |GG H< stated that he was responsible for
I < stated that
term that the Appellant used for anyone that was not ||| |GG B

‘ “ 1]

. It seemed to him that the
biggest decline in turnover concerned the ||l Regarding forecasting for the

purposes of EWSS, he stated that the Finance Director engaged with him on how best to

18




62.

63.

64.

65.

proceed, and the witness stated that they should work on the basis of the trading that
they had experienced since exiting lockdown. He stated that social distancing meant that
there would be a cap on the amount of sales they could achieve because it would limit

the amount of people who could come into the stores. He accepted that in May 2021, i}

He stated that he was aware of ongoing issues between the Respondent and the
Appellant’s Finance Director in 2020 and 2021 regarding the Appellant’s eligibility under
EWSS, but he was not involved in that correspondence. He stated that he never had any

doubt that the Appellant had [} separate business divisions.

He stated that the Appellant took a cautious approach to its forecasting, and that it
believed there were a number of different scenarios it needed to consider. The complexity
of the issues facing it was vast. Scenario 1 involved a national lockdown, and Scenario 2
involved local lockdowns. Scenario 3 took the average week’s trading that the Appellant
experienced in the ten-week period, and Scenario 4 took the maximum weekly sales.
Taking the scenarios collectively, the Appellant concluded that it was going to suffer a
30% decline in turnover in |l

He was asked why the Appellant considered a potential lockdown in November and
December 2020, as there was no national lockdown in place when it first carried out the
forecasting in August 2020. He stated that the Appellant had to try to anticipate what
decisions the Government might make, and that one possibility was a lockdown. He was
asked why the Appellant hired additional staff in the run-up to Christmas 2020 when it
was forecasting a significant reduction in turnover on previous years. He stated that it
was necessary to plan forward and to assume that there would not be a lockdown, and
that “There was a lot more activity that needed to be done in a Covid world than a non-
Covid world.” This included the requirement to “police the store” to ensure that there was
no more than the maximum allowed number of customers, in the buildings generally and
on each floor, and to ensure adherence to compliance measures including social

distancing.

The witness stated that turnover in the Appellant’s [JJli] division for the six month period
from July to December 2019 was approximately | IIll. He stated that the third and
fourth scenarios in the Appellant’s forecasting for the purposes of EWSS did not forecast
a ‘normal’ Christmas, but Christmas in a Covid-19 pandemic. He stated that its business
was essentially a ‘start-up’ because what happened prior to Covid-19 was irrelevant. He
stated that the Appellant forecast on the basis of predicted cash takings, which were used

to calculate percentage reductions.

20




66.

67.

68.

69.

70.

He was asked about the announcement in October 2020 that the country would be placed
in a Level 5 lockdown for six weeks commencing 22 October, and was asked why the
Appellant had not accordingly changed its scenario planning to remove the possibility of
a lockdown in December. He stated that there was always a possibility that a full lockdown
could be instated, and indeed a full lockdown was reinstated at the end of December
2020.

It was put to him that the actual turnover for December 2020 of _Was only slightly
below the December 2019 figure of JJili] He confirmed that the Appellant’s turnover
figures represented | sales. In December 2020, the Appellant achieved
I o Bl salcs. which was more than double the figure for December 2019. In
response to the Commissioner, the witness confirmed that this was the gross sales figure,
I < /a5 asked why the Appellant did
not apply a four-scenario approach to the Second Period, i.e. January — June 2021. He
stated that he thought it was because the Appellant had greater clarity at that stage on

trading in the Covid-19 environment.

He did not agree that the role of the Appellant was “simply” to sell|| GcNG_G
1 |
I < stated that the

Appellant was a retailer, and that its customers could buy its products

He stated that |

The witness stated that there was collaboration between the Appellant and ||l

He stated that the [JJJll marketing carried on by | NG 2
technical in nature, and very different to traditional marketing || GcTccNGNGGEEE
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1.

72.

3.

74.

9.

76.

On re-examination, the witness stated that in correspondence with the Respondent, the
Appellant had informed it that not all its stores had || | | . He stated that

there was a difference between the number of people the Appellant employed, and full-

time equivalents. He stated that the number of EWSS claims for a period could vary
depending on whether it was a four-week or five-week period, but that did not mean that
the number of employees varied. December was a five-week period, and November was
a four-week period. He stated that some employees were paid weekly and some paid

monthly.

He was brought to a Government press release from May 2020 which stated that “The
risk of a second wave of the virus is ever present.” He stated that this messaging fed into
the first and second scenarios of the Appellant’s forecasting. He stated that the views of
the National Public Health Emergency Team (“NPHET”) were transmitted to retailers by
way of IBEC and Retail Ireland, and he understood that NPHET's view was that it was

necessary to remain cautious and vigilant.

He stated that he was not aware of a prescribed methodology for forecasting in the
Guidelines, and that the Guidelines did not advise businesses to alter predictions based
on seasonality or to alter assumptions during claim periods. He stated that, compared to
December 2019, the Appellant needed “a /ot less” staff on the shop floor in December
2020. However, he went on to say that additional activity was required compared to pre-

pandemic, such as monitoring the numbers of customers allowed in store.

He stated that the Respondent did not communicate any concerns regarding the
Appellant’s forecasting in formal correspondence during the First or Second Periods. He
also stated that no concerns about forecasting were raised by the Respondent prior to

the issuance of the notices of assessment.

In response to questions from the Commissioner, the withess stated that as three of the
four scenarios forecast by the Appellant in respect of the First Period showed that it would
experience a reduction in turnover of at least 30%, it concluded that it was eligible for
EWSS.




77.

78.

The witness was the || | | | o- the Appellant. She stated that she
commissioned market research for || GGz T - I R

division commissioned its own research. She discussed weekly trade and marketing
meetings that she held, and talked about tailoring marketing to || | | | 3 BlIE. she
stated that she had monthly strategy meetings with the || | | |  JJEEEI team. She said
that she saw her role as making sure that the brand messaging || EGcNEGEIzNG \ -5

consistent, and making sure that the language and tone used was fit for purpose [}

On cross examination, she confirmed that there were separate managers on her team

agreed that she wore “different hats” at different

times when managing the different areas of the Appellant.

79.

80.

81.

The witness was the|| I o thc Appellant, and was

a chartered accountant. She had not worked with the Appellant during the years under

appeal, but had reviewed the scenario planning carried out for the purposes of its EWSS

application. She stated that she | IEEEEEG—_—

She believed that the Appellant had been correct not to rely on trends from previous years
when forecasting turnover for the First Period, and that it had been appropriate to rely
instead on the ten weeks of trading following the lifting of restrictions in June 2020. She
stated that the average turnover for each week across those ten weeks was|j| | | | .
with the highest turnover being . She stated that the four scenarios utilised by
the Appellant ranged from worst case (Scenario 1) to best (Scenario 4). Scenario 2 was
based on a localised Dublin lockdown. Scenarios 3 and 4 explored the impact just of
social distancing with no lockdowns. Scenario 3 envisaged the average turnover per
week, i.e. ]l Scenario 4 took the highest turnover per week, i.c. || Gz

The witness stated that the Appellant updated its actual turnover on a monthly basis, and

reviewed its forecasts based on the most recent data. For the Second Period, she stated




82.

83.

84.

that there was much more information available to the Appellant, and therefore it did not

have to forecast on the basis of four different scenarios.

On cross examination, she confirmed that she worked for || GcNGGGEEEEE
I - that she did not work for the Appellant during the years

under appeal. She stated that she understood that she was a witness to fact and was not
an expert. She agreed that she was not independent of the Appellant. She stated that
for the First Period, she had access to all of the files that were shared with the Respondent
as well as | correspondence with the Respondent. On further questioning,
she stated that she could not be absolutely sure that there were not additional

calculations.

She stated that the Appellant explored two further “stretch” scenarios in its
correspondence with the Respondent enclosing its 30 November forecast, in addition to
the four scenarios. She agreed that || ] correspondence with the Respondent
stressed the importance of trading in November and December for determining whether

the Appellant would experience a decrease in turnover of at least 30%.

On re-examination, the witness stated that she had not seen any variations between what
I -0 told the Respondent she had done in her forecasting, and what she had
actually done in the relevant files. She stated that she did not identify any gaps in the

documentation retained by the Appellant regarding its participation in the EWSS.

I o<t retained by the Appellant

85.

86.

The witness (“the Appellant’s expert”) stated that he was|i GGG
I He had provided an expert report which he

adopted as his evidence. He stated that the EWSS Guidelines did not provide definitions
of the terms “business division” or “management structure”, so he had attempted to
provide working definitions. He stated that he visited some of the Appellant’s stores and

also carried out interviews with some of its senior management to assist his analysis.

He stated that he could not find a clear definition of “business division” in the academic
literature. His suggested working definition was “a major section of a business with
responsibility for a particular area of commercial activity.” He stated that it seemed that
the Respondent’s expert witness agreed with this working definition. He stated that the
multi-divisional form was developed to address the needs of discrete businesses.
Different indicators that might indicate the existence of multiple business divisions
included discrete customer segments, separate competitors and suppliers, specific

functions and different technologies.
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87.

88.

Another aspect the witness considered was “the value chain”. This offered an opportunity
to identify the activities the business engaged in to deliver value to its customers. If the
value chain differed across divisions, this would reinforce a conclusion that separate
business divisions existed, and further that they would require separate management

structures and practices.

His suggested working definition of “management structure” was “the arrangement of and
relations between the parts or elements (of a business) to deal with or control and/or
organise things or people, or both things and people within a more complex whole.” He
said that the phrase “organisation structure” was often “naively” associated with an
organisation chart, but he believed this misrepresented the complexity of management
by focusing on hierarchical reporting lines. Management structures were the structures
put in place to operationalise clarification of objectives, the planning activities, the
organising activities, the directing activities and the controlling activities that existed within

a business.

e& |

90.

91.

92.

]
]
I O < oy to address these issues was to create a matrix-
type organisation, where a store manager || | NN s attendant to

multiple demands across divisions.

The witness stated that the Appellant’s target demographics forl
differed. The functions and the technologies used to satisfy those needs also differed.
The competitors differed across the divisions. The suppliers were | EGcNINENIIE
S
S
.

The witness noted that the Appellant reported revenues separately across its |l

businesses. His understanding was that || EGTcTczNGIGIGIGNINININININININININGEEE
|
.

The different divisions had different standard operating procedures. They also had
separate employment contracts for their staff. He accepted that many of the major
strategic decisions were made at the level of |JJJJl]l But there was considerable
interaction between senior management of the Appellant and | lll. There was local

adaptation of the strategy coming from| il There was also a management structure
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83.

94.

95.

96.

2 7

and framework to ensure that the local stores ran efficiently and effectively. The withess
concluded that the Appellant had separate business divisions and separate management

structures for those divisions.

On cross examination, he agreed that the Respondent’s expert had expressed agreement
on some of his definitions, but disagreed with him on the application of those definitions
to the Appellant. He accepted that the store managers wore - hats in respect of the
Appellant’s [ GGG He stated that he believed there were [l
separate businesses because they had discrete competitors and were serving discrete

demographics with discrete needs.

He agreed that |
———,

He also agreed that all of the Appellant’'s income was distributed to ||| GTGcGNG

I He stated that there were separat<| GG - this

was also manifested in || ]l However, he accepted that there were no

separate directors of | G
The witness noted that there were |||} |} I in some of the stores that

oversaw [ He agreed that, as they were below store managers, they were
more concerned with operational matters. However, he said that it was important not to
bifurcate operational and strategic management. He was asked about the - report that
had been prepared on behalf of the Appellant, and he stated that he did not agree with

its description of the Appellant || | | ]I H< believed it did more than that
would imply, including adapting products, engaging in marketing and organising separate

training for ||| GGG

The witness stated that he did not use the term|| G but accepted it
was used in [ GGG ¢ as also used by the Appellant. He agreed

that to have a “management structure” |l the Appellant had to have individuals in
place as managers. However, he reiterated his opinion that an organisation chart was a
poor representation of a management structure. He stated that the organisation of
personnel in a hierarchical structure were merely one aspect of a management structure.

He noted that the ]l management team engaged with the divisional management

teams inj|| N

The witness agreed that one would want to be in a position to identify the net profitability
of different business divisions. He accepted that the Appellant reported gross profits on a
B =sis, but did not report operating profits. He agreed thatjjiili] did not have
a I division. He was asked why the Appellant would therefore need a
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98.

I Civision, and he stated that he believed there was reporting of separate

activities across the [ businesses.

The witness agreed that there was no matrix system involved in the management
structure within the Appellant, but stated that the Appellant was ||| EGTGTcTcNGNGGN
4 |
——————————————————.—.-_.-...y
]
I

I o<t retained by the Respondent

99.

100. The witness noted that the Appellant was ||| GGG

101

The witness (“the Respondent’s expert”) outlined her professional qualifications and

stated that she was [ e

had prepared two reports, which she adopted as her evidence; an initial report and a
report replying to that of the Appellant’s expert. She did not agree with him that the
Appellant had ] separate business divisions.

The Appellant's activities were centred on selling products provided to it || | |Gz 1

. The
responsiveness to || v as minimal. All of the logistics were arrangedjjiili]

I i =S also focused on the sale of products.

. The witness stated that the organisation chart reflected managerial responsibilities. It was

a tool that gave a picture of who made what decisions. When the Appellant was asked
about its management structure, it provided an organisation chart. Senior management
made the important decisions, and there was no division between ||| EGcGcNG
I |t /=5 not possible to have a bottom-up divisionalisation. It would be extremely

difficult, if not impossible, for a manager to wear [JJjj hats when making decisions.

102. The witness stated that she found an absence of divisional management reporting lines

from the Appellant to || | GG she did not see any signs of a

matrix structure. If there were divisions within the Appellant, one would expect to see
staffing costs appropriated accordingly, but there was no evidence of this. She stated that
the organisational structure dictated the management structure. If the Appellant had

separate divisions, she would have expected to see divisional managers. She would also

have expected to see distinct strategies for each division, |GG

2




103. The KPIs for the Appellant concerned low level activities such as managing waste. These
were important but they were not decision-making activities. If the Appellant was
organised into divisions, the witness would have expected corresponding financial targets
that were managed carefully. While there was separate training for ||| GGG

this was at the operative rather than managerial level. There was no need for the

Appeliant to manage stock volumes [

104.38he stated that she generally did not disagree with the definitions applied by the
Appellant’s expert, but believed they were more appropriately appliediEEGG_

I | there were different value chains for ||} ] ]l one would
have expected them to be managed separately, | EGKcNGGGGGNGNGNGEGEGEGEE. IR
|
|
The Appellant had an arm'’s length relationship with || iGN
I During the relevant time period, revenues from |GG
|

105.The witness stated that it was not always clear to her whether the analysis in the
Appellant's expert's report concerned the Appellant || | sh< hac

focused on the Appellant. |
N There was no rationale

for the Appellant to be divisionalised, and its management structure reflected its activity

of selling goods in its stores.

106. On cross examination, the witness stated that she had used the term “management chart”
interchangeably with “organisation chart”, and that she considered “organisation chart”
and “management structure” to have very similar meanings. It was put to her that she had
incorrectly conflated “organisation chart” with “management structure” in her analysis of
the academic literature contained within her report. She stated that she considered that
structure was inherent within the organisation chart, and that an organisation chart could
be a proxy for the management structure. It was put to her that there was no academic

support for this view.

107. She agreed that the oral evidence demonstrated lines of communication between the

Appeliant's management |G =nd accepted that

there was informal feedback provided by the Appellant |||} ]l However, she did

not accept that there was any evidence of formal reporting lines from the Appellant to
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I She agreed that the Appellant’s senior management attended separate

meetings for [N

108.She agreed that the section manager of a store directed employees on their activities.

She accepted that || cployees had separate employment contracts, and
that the evidence showed that a [} employee would not be moved to JJlij and vice
versa. However, she still considered that if these were separate divisions, they would

have separate divisional management.

109. The witness stated that she was asked to draft a replying report to the Appellant’s expert’s

report, and that she noticed a conflation between the Appellant and | EENG<zGNGzGEG
in his report. She stated that her focus was on decision making at all levels, and did not
accept that she focused on strategic decision making only. She stated that || | |
I /=5 engaged in different value chain activities to the Appellant. She agreed that
all I \vere engaged in selling products. She also agreed that the Appellant’s
accounts reported on a [l basis. She accepted that she had not made clear in
her replying report that there were areas where she agreed with the Appellant’s expert.

She agreed that the Appellant implemented strategic decisions, and that the Appellant’s

senior management contributed tol || | | GGG

Submissions

Appellant

110.In written submissions, the Appellant stated that its business was structured into ||

111

separate business divisions, with each having a separate and distinct management
structure that existed well before the Covid-19 pandemic. Following the onset of the
pandemic, and notwithstanding the very significant restrictions on its ability to conduct its
Il business, and the financial consequences which flowed therefrom, the Appellant
decided to continue the employment of all of its staff in the [JJlj business division, thereby

incurring significant cost.

.The EWSS Guidelines were statutory guidelines issued pursuant to section 28B(20) of

the EMPI Act 2020, and therefore the Respondent was incorrect to describe the
provisions regarding separate business divisions as a “concessionary treatment’. The
EWSS Scheme was an emergency measure, and it was submitted that the Commissioner
could and should have regard to this legislative intention when interpreting the Guidelines and

determining the appeal.

112.Had the Appellant not been eligible to avail of the EWSS Scheme to support employment,

there would have been a strong possibility that it would have had to make [} staff
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redundant. Those employees would not only have lost their connection with the Appellant,
but would also have had to claim the Pandemic Unemployment Payment from the
Government. EWSS claims were only made for employees who were working in the

Appellant’s [JJjj business division, and who were at the grades of ||| EEGTGNG

113.The Appellant carried out financial forecasts on a monthly basis, as required by the EMPI
Act 2020. The Appellant considered four potential scenarios when preparing its monthly
turnover forecasts. On the last day of each month, the Appellant carefully considered
which scenario or combination of scenarios was most likely to be applicable for the
coming months when preparing its monthly projections for the purposes of assessing its
eligibility for the EWSS subsidies.

114

115. In opening submissions, Senior Counsel for the Appellant stated that the Respondent had
placed the Appellant on strict proof of satisfying all the eligibility criteria for the EWSS.
This created a challenge for the Appellant, which had attempted to show compliance with

all of the requirements under the Act and the Guidelines. Senior Counsel outlined some

of the evidence that was to be heard from the withesses called on behalf of the Appellant.

116.

117.The Guidelines had not been drafted using the sort of language that was found in the
Taxes Consolidation Act 1997 as amended (“TCA 1997”), for example. There was a lack
of defined terms, and the eligibility criteria for the EWSS were scattered throughout the
Guidelines. This had caused difficulties and resulted in the differences between the
Appellant and the Respondent. It was important to bear in mind that Appendix 1 to the
Guidelines was concerned with complex businesses. The Appellant submitted that the
taxpayer should have the benefit of any ambiguity in the interpretation of the Guidelines.
The terms “business division” and “management structure” should be interpreted in the

context of a complex business such as the Appellant.




118.In 75TACD2024, the Commission found that there were four requirements necessary to

satisfy the “separate business divisions” test in the Guidelines: (i) the business division
must have a clearly defined and distinct management structure in place; (ii) the business
division must be separate to the other business divisions; (iii) the distinct management
structure must be formalised; and (iv) the distinct management structure must have been
well established prior to the advent of the Covid-19 pandemic. The Appellant satisfied
each of those requirements, and had demonstrated that its - division anticipated a

reduction in turnover of at least 30% compared to the relevant corresponding periods.

119.The Guidelines allowed the Commissioner to look beyond the Appellants own

management structure | I
N The

Appellant's business did not stop at the level of | Furthermore,
Appendix Il to the Guidelines showed that consideration was not limited just to the

Appellant’s activities.

120.In closing submissions, Senior Counsel stated that the Appellant had prepared a table of

121

proofs to demonstrate its fulfilment of the eligibility requirements of the EWSS. She
discussed the relevant provisions of the EMPI Act 2020, and noted that it was unusual in
that it concerned a forward-looking forecast. The High Court (Mulcahy J) in Fire Safety
Security Advantage Ltd v Revenue Commissioners [2025] IEHC 78 (“Fire Safety

Security”) had also noted this aspect of the legislation.

. The Appellant did not consider that Appendix Il applied to it, and this contained the only

reference to separate business divisions being a “concession” under the Act. Further to

a request from the Commissioner, the Appellant had prepared figures showing forecast

turnover from [ together with |G Husincss. On

this basis, only the September 2020 month would no longer qualify for EWSS.

122.The Appellant’s approach to its forecasting, whereby it considered four scenarios for the

First Period, was entirely legitimate. There was no exact methodology for forecasting set
out in the legislation or in the Guidelines. The Appellant’'s analysis was sophisticated and

appropriate to the complexity of its business.

123.The Guidelines did not state that each business division required its own divisional

manager. They did not use the phrase “organisation chart” but instead stated
“management structure”. They did not require that each business division had to start and
end in the one entity. They did not state that the management structure had to be
contained in the one entity. Appendix | was not directed to the public at large but was

directed to complex businesses and should be interpreted in that context.
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124 If the Qireachtas intended to use the term “organisation chart” it could have done so. But
it was clear from the Respondent's expert that she equated “organisation chart” with
“management structure”. The Appellant’'s expert's focus was far wider in that he looked
at the Appellant’s activities. However, even if the Commissioner concluded that it was
necessary to show a separate management structure within the Appellant itself, the

Appellant had done so.

125.1t was clear from the Appellant's financial statements that its ||| [ |Gz vas a
separate division and had been treated as such prior to the Covid-19 pandemic. The
Respondent had sought to focus on || out these were subject
tol I I 2 therefore had to be structured in a certain way. || vas
entitled to treat the entirety of ||| G

but this was not central to what the Commissioner had to decide. The Respondent’'s
position was contradictory — it stated that the focus was on the Appellant but had spent
lots of time considering | [ I 1hc Respondent had accepted
in its findings letter of December 2021 that the Appellant had used |l reporting

in its accounts.

126.In response to a question from the Commissioner, Senior Counsel stated that the figures

provided that included aspects of ||| GGG ocuscd on the
e, i the
Appellant’s stores. If the figures had included all || | | | it as accepted
that the Appellant would not have satisfied the 30% reduction in turnover requirement in

either period.

127.1n replying submissions, Senior Counsel stated that the portions of the [JJjj report that
Senior Counsel for the Respondent had referred to in his submissions had not been put
to the Respondent’'s expert during her examination. What was being done by the
Respondent’'s SC was an attempt to backfill her evidence. There was no transferability of
staff between divisions; in || GGG << simply carrying out a
service on behalf of ||| GGG

Respondent

128. In written submissions, the Respondent stated that it raised the assessments against the
Appellant on the basis that the Appellant had not demonstrated that its business
experienced, or was expected to experience, a 30% reduction in turnover for the relevant

pay dates.
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129.1t appeared to be accepted that the Appellant, as a whole, did not satisfy the statutory

eligibility criteria. In fact, between July and December 2020, the Appellant suffered an
actual reduction in turnover of c.- relative to the corresponding period. Similarly,
between January and June 2021, the Appellant suffered an actual reduction in turnover
of c. [l relative to the corresponding months in 2019.

130. The Respondent did not accept that the Appellant’s - section constituted a separate

131,

business division. Additionally, the Respondent did not consider that the Appellant's
rolling reviews were carried out in accordance with the Guidelines. It was submitted that
the Guidelines were clear in their language and were unambiguous. Insofar as any
ambiguity could be said to arise in connection with the Guidelines then it was accepted
by the Respondent that they ought to be interpreted in the context of the EMPI Act 2020,

as they did, in effect, extend the parameters of the EWSS scheme.

It was clear from turnover figures that the Appellant’s turnover had been decreasing year

on year for some time prior to the pandemic. In each of the years prior to 2020 the

Appellant suffered an overall reduction in its turnover ||| Gz TGN
I, However, it was clear from section

28B(2) and (2A) that the 30% reduction in turnover had to be atiributable to Covid-19 and

the disruption caused thereby.

132.In each of the Appellant’'s stores, the store manager was responsible for operations in

their particular store, | This did not

reflect a “clearly defined and separate management structure”, which was a condition to

demonstrate that it had separate business divisions. The Appellant was better

characterised as a single retail business NG

133.In closing submissions, Senior Counsel stated that there were two matters that the

Commissioner had to consider: whether the Appellant had separate and distinct business
divisions, and whether the rolling reviews were carried out in accordance with the
Guidelines. If the Commissioner was not satisfied that the Appellant had separate

business divisions, the question of the rolling reviews might not fall to be determined.

134.It was agreed between the parties that the EMPI Act 2020 fell to be interpreted in line with

the rules pertaining to the Tax Acts. The introductory text of the Act helped to outline the

context in which it was enacted. The Respondent submitted that the judgment in Revenue
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Commissioner v Doorley [1933] IR 750 (“Doorley’) was applicable, and the legislation

should not be interpreted broadly.

135. It was confirmed by the ex tempore judgment of the Court of Appeal in Fire Safety Security
that the EWSS was administered on a self-assessment basis. It seemed that the
Appellant had advanced the argument that || | | S constituted a separate
division in order to try to satisfy the eligibility criteria. It was clear from the Guidelines that
it was the Appellant itself (“the entity”) that had to be divided into separate business
divisions. When the Respondent enquired as to its management structure, the Appellant
provided its own management chart. While there was informal communication between
the Appellant and [l the Appellant had failed to show that it was formally divided

into separate business divisions.

136.The Respondent’s expert had provided evidence that management involved making

decisions, and not simply implementing decisions. However, only ] of the Appellant’s

stores had I -nd in the

remaining |l there was no separation above the level | GG
I hc store managers all wore [} hats. Therefore, any division was

purely operational rather than managerial.

137.All of the |l matters were dealt with by staff employed in | N N scctions.
There was also transfer of staff from one alleged division to another. In | N

!
and similarly the | RN <

The products were then sold by the retail division. This was what the Appellant did — it

sold the products given to it by |

138.The Appellants SC had criticised the Respondent’s expert for using the terms

“management structure” and “organisation structure” interchangeably. But the [JJj report
that the Appellant had submitted to the Respondent had stated that “management
structure” was referred to more commonly as “organisation structure”. The ] report also
described the Appellant as| I \/hich again supported the Respondent’s

expert’s position that the Appellant’s primary activity was sales.

139.The Appellant was only in a position to identify its gross profits in respect of the ||}
alleged business divisions. But in order to make proper decisions on a divisional basis it
would have to be able to identify its indirect costs. In particular, it was not able to identify
its labour costs across the [} alleged divisions. Furthermore, the Appellant's own

accounts referred tol N B

were completely intertwined and it made no sense to claim they were separate divisions.

34




140. There was not a reasonable and durable basis for the Appellant’s reviews for the First
Period. The evidence of_was hearsay and was therefore unreliable. The only
evidence that could be relied upon when considering the Appellant’s rolling reviews was
that of |l When carrying out its reviews, itincluded scenarios involving lockdowns.
However, no such lockdowns had been announced at that stage, so they should not have
been included. It also did not take subsequent announcements that lockdowns were
being lifted into account. The projections did not properly reflect the circumstances that

were prevailing at the relevant time.

Material Facts

141.The parties submitted a brief Statement of Agreed Facts that set out some non-
contentious matters. However, the substantive issues in the appeal were not agreed.
Having read the documentation submitted, and having listened to the oral factual and
expert evidence and submissions at the hearing, the Commissioner makes the following

findings of material fact:

141.1. The Appellant is a [||l] I r<tailer located and incorporated || G
.
I During the
periods under appeal, the Appellant had || EGTGNGNGGGGE

141.2. Following the onset of the Covid-19 pandemic, the Appellant registered for the
Employment Wages Subsidy Scheme (‘EWSS”) in respect of its || Gz
B < oloyees. It registered for EWSS on the basis that its business

was separated into i distinct business divisions; | EGcGN

141.3. When Covid-19 restrictions were implemented, |GGG
T

141.4. During the First Period (i.e. 1 July 2020 to 31 December 2020), the Appellant

received [l in EWSS cash subsidy payments and [|Jllijin Employer
PRSI Credit from the Respondent. During the Second Period (i.e. 1 January 2021
to 30 June 2021), the Appellant received ||l in EWSS cash subsidy

payments and |l in EWSS Employer PRSI Credit from the Respondent.

141.5. On 8 February 2024, the Respondent raised assessments against the Appellant
for the total amount of EWSS payments received by it i.e. €8,872,812.51. The
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https://8,872,812.51

assessments were raised primarily on the basis that the Respondent did not
accept that the Appellant was formally structured into individual business

divisions.

141.6. The Appellant contended that its - division’s turnover declined by 30% during
the First Period, and by 45% during the Second Period, compared to the relevant
corresponding periods. The Respondent contended that the Appellant as a whole
saw a reduction in turnover of around - during the First Period, and of around
[l during the Second Period.

141.7. The Appellant carried out rolling reviews of its turnover during its participation in
the EWSS. During the First Period, it considered four different scenarios
depending on the potential restrictions that might be imposed on retailers. During

the Second Period, it applied one scenario.

141.8.

141.9.

141.10.The Appellant's primary activity was selling goods [ Gz TGN

141.11.The Appellant had different competitors

1

141.12.The Appellant had different key performance indicators (“KPIs”) for i
I Hovcver, these were primarily concerned with day-to-day

operational matters.

m ‘
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141.13.The Appellant reported its gross profit on a || I basis |HEEGEGEG

I The Appellant did not point

to any other contemporaneous documentation that stated it had [JJij separate

divisions.

141.14.The Appellant had different contracts for its | N staff working in|
B sections.
I ovcver, overall, there was no separate
management structure| I Th<rc was no individual

manager for any of the JJJli] purported divisions.

141.15.In December 2020, in response to a request by the Respondent to “provide the
separate management structure for each of the divisions”, the Appellant provided
a copy of its organisation chart and stated “Please find attached management

structure as requested.”

141.16.There was regular engagement between the Appellant's management |

I Hovever, there was no formal reporting
relationship between the Appellant's management and || GG

such as could give rise to a matrix

management structure.

141.17.The Appellant did not have separate business divisions but was a unified retail

organisation that was focused on selling the goods that were provided to il

141.18.

141.19.
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141.21.The Appellant accepted that if |l turnover was not treated separately but
was included inj il turnover, it did not satisfy the EWSS requirements for a

forecast decrease in turnover of 30% in either the First or Second Period.

Analysis

142.The burden of proof in this appeal rests on the Appellant, which must show that the
Respondent was incorrect to raise the assessments in respect of the EWSS payments
made to it. In the High Court case of Menolly Homes Ltd v. Appeal Commissioners [2010]
IEHC 49, Charleton J stated at paragraph 22 that “The burden of proof in this appeal
process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing.
It is an enquiry by the Appeal Commissioners as to whether the taxpayer has shown that

the relevant tax is not payable.”

143.The EWSS provided for wage subsidies during the Covid-19 pandemic where an
employer was expected to experience a reduction of at least 30% in either turnover or
customer orders received during a specified period compared to the appropriate
corresponding period. When the EWSS was introduced, the specified period was 1 July
2020 to 31 December 2020 (i.e. the First Period) and the corresponding period was 1
July 2019 to 31 December 2019. From 1 January 2021, the specified period was 1
January 2021 to 30 June 2021 (i.e. the Second Period) and the corresponding period was
1 January 2019 to 30 June 2019.

144 The primary issue to be determined is whether the Appellant was entitled to rely on
Appendix | to the Guidelines to separate its turnover between what it contended were its
individual business divisions of ||| | | | QBB The Respondent also contended
that the rolling reviews carried out by the Appellant during the First Period were not in

compliance with the Guidelines. While the Appellant stated that it had been placed by the




Respondent on strict proof of its compliance with all of the eligibility criteria of the EWSS,

the Commissioner is satisfied that nothing further falls to be considered in this regard.

145.The Commissioner will firstly address how the Guidelines should be interpreted when
considering whether the Appellant had separate business divisions. The conclusions on

interpretation will then be applied to the evidence adduced.

Interpretation of the Guidelines

146.Section 28B of the EMPI Act 2020 provides the legislative framework for the EWSS.
Section 28B(20) directed the Respondent to publish the Guidelines, and the Guidelines
(inter alia) clarified that the EWSS could potentially be applied to individual business

divisions of “entities”. Appendix | to the Guidelines, insofar as relevant, stated that

“The 30% reduction in turnover or customer orders may be applied at the level of the
entity as a whole or, if an entity is formally structured (and has been since before the
COVID-19 pandemic restrictions in March 2020) into individual Business Divisions, at
the level of the individual Business Division. In such a case, each of the Business
Divisions of such an entity which meets the eligibility criteria may be eligible for the
subsidy. The decline in turnover or customer orders in each Business Division must be
capable of being separately identified or otherwise the entity as a whole has to be
assessed. Each Business Division must have a clearly defined and distinct
management structure in place separate to the other Business Divisions and these
structures must be formalised and have been well established before the advent of the
COVID-19 pandemic. Revenue, having regard to risk indicators, may need to examine
closely the evidence/basis for entering the scheme of certain EWSS applications that
are made in respect of one or more Business Divisions rather than made in respect of

the overall entity.”

147. Appendix Il to the Guidelines was titled “Additional Guidance on employees” and further
discussed the potential applicability of EWSS to “entities” with separate business
divisions. The Appellant claimed that Appendix Il did not apply to it, whereas the
Respondent asserted that it did. The Commissioner finds Appendix |l particularly complex
and difficult to understand in places, e.g. “Corporate structures may involve several
closely entwined entities which use a single employer registration for a number of
separate Divisions or entities within a group, or single entities have a number of separate
divisions within a standalone entity.” However, he is satisfied that this appeal can be
determined by consideration of the paragraph quoted above from Appendix I, and that

the additional information contained in Appendix |l does not require further consideration.
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148. Although capitalised, the term “Business Division” was not defined in the Guidelines.
Neither was the term “management structure”. The Appellant’s expert provided working
definitions of both, with which the Respondent’s expert stated she did not disagree in
principle, but she did not accept should be applied to the Appellant. The evidence of both
experts was focused on whether the Appellant had individual business divisions with their

own management structures.

149.1t was accepted by both sides that, following the judgment in Fire Safety Security, the
EMPI Act 2020 fell to be interpreted as a taxation statute. In Perrigo Pharma International
Designated Activity Company v McNamara [2020] IEHC 552 (“Perrigo”), the High Court
(McDonald J) summarised (at paragraph 74) the principles of statutory interpretation as

they apply to taxation:

“The principles to be applied in interpreting any statutory provision are well settled.
They were described in some detail by McKechnie J. in the Supreme Court in Dunnes
Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were
reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60.
Based on the judgment of McKechnie J., the relevant principles can be summarised

as follows:

(a) If the words of the statutory provision are plain and their meaning is self-evident,
then, save for compelling reasons to be found within the Act as a whole, the

ordinary, basic and natural meaning of the words should prevail;

(b) Nonetheless, even with this approach, the meaning of the words used in the
Statutory provision must be seen in context. McKechnie J. (at para. 63) said that:
“... context is critical: both immediate and proximate, certainly within the Act as a

whole, but in some circumstances perhaps even further than that’,

(c) Where the meaning is not clear but is imprecise or ambiguous, further rules of
construction come into play. In such circumstances, a purposive interpretation is

permissible;

(d) Whatever approach is taken, each word or phrase used in the statute should be
given a meaning as it is presumed that the Oireachtas did not intend to use

surplusage or to use words or phrases without meaning.

(e) In the case of taxation statutes, if there is ambiguity in a statutory provision, the
word should be construed strictly so as to prevent a fresh imposition of liability from

being created unfairly by the use of oblique or slack language;
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(f) Nonetheless, even in the case of a taxation statute, if a literal interpretation of the
provision would lead to an absurdity (in the sense of failing to reflect what otherwise
is the true intention of the legislature apparent from the Act as a whole) then a literal

interpretation will be rejected.

(g) Although the issue did not arise in Dunnes Stores v. The Revenue
Commissioners, there is one further principle which must be borne in mind in the
context of taxation statute. That relates to provisions which provide for relief or
exemption from taxation. This was addressed by the Supreme Court in Revenue
Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said at p. 766:

“Now the exemption from tax, with which we are immediately concerned, is
governed by the same considerations. If it is clear that a tax is imposed by the
Act under consideration, then exemption from that tax must be given expressly
and in clear and unambiguous terms, within the letter of the statute as
interpreted with the assistance of the ordinary canons for the interpretation of
statutes. This arises from the nature of the subject-matter under consideration
and is complementary to what | have already said in its regard. The Court is
not, by greater indulgence in delimiting the area of exemptions, to enlarge their
operation beyond what the statute, clearly and without doubt and in express
terms, except for some good reason from the burden of a tax thereby imposed
generally on that description of subject-matter. As the imposition of, so the
exemption from, the tax must be brought within the letter of the taxing Act as

»”

interpreted by the established canons of construction so far as possible”.

150.The Appellant submitted that Appendix | was directed at complex businesses such as

151.

itself, and that the terms “business division” and “management structure” should be
interpreted in the context of a complex business such as the Appellant. The
Commissioner has no difficulty accepting that the evidence before him demonstrates that

the Appeliant, | is o complex

business.

However, the Commissioner notes that Appendix | is not stated to apply only to “complex
businesses”, and that it does not limit the potential applicability of the “individual business
divisions” provision to companies of a certain size or number of employees. In
Determination 75TACD2024, the Commission considered the potential applicability of the
“individual business divisions” test to a small company (approximately 20-25 employees).
While the Commission found that it did not satisfy the requirements of the test, this was

not because Appendix | was stated to only apply to complex or large businesses. In the
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circumstances, the Commissioner does not agree with the Appellant that Appendix | is
limited to complex businesses, and consequently he does not accept that it should be
interpreted in that light. The Commissioner does not consider that either of the phrases
“individual business divisions” or “management structure” is a term of art, and therefore
is satisfied that they should be given their ordinary meaning; Inspector of Taxes v Kiernan
[1981] IR 117.

152.0n the other hand, the Respondent argued that the “individual business division”
provision was in effect an extension of the parameters of the EWSS and that therefore
the principle in Revenue Commissioners v. Doorley [1933] IR 750 (“Doorley”) should be
applied so that Appendix | be given a strict interpretation. However, the Commissioner
considers that the Guidelines constitute secondary legislation, as they were published by
the Respondent under section 28B(20) of the EMPI Act 2020. Secondary legislation
cannot expand the scope of primary legislation but can merely give effect “to the principles
and policies which are contained in the statute itself’; Cityview Press v An Combhairle
Oiliuna [1980] IR 381. As the Commissioner is obliged to interpret the Guidelines in line
with the Constitution, he finds that Appendix | does not expand the scope of section 28B
but merely fills in the details of the primary legislation. Consequently, he is satisfied that

the principle in Doorley does not apply.

153. Therefore, the Commissioner considers that “the ordinary, basic and natural meaning of
the words” in Appendix |, as per McDonald J in Perrigo, should be applied by him in
determining this appeal. An important question that arises is whether the requirement for
individual business divisions with separate management structures applies at the level of

the Appellant itself, as argued by the Respondent, or whether the Commissioner should

have regard || GGG s subnitted by the Appellant.

154.The Commissioner considers that the evidence before him demonstrated that, in order to
properly understand the Appellant’s business, it is necessary to have regard || GczHR
I - he is satisfied that there is nothing in Appendix | that
precludes him from considering this wider context. However, the Commissioner considers
that Appendix | is clearly concerned with the individual business divisions of the “entity”.

It is also clear that the “entity” in this instance is the Appellant [ EGcCcNGGE
Il This is because the first sentence of Appendix | states that

“The 30% reduction in turnover or customer orders may be applied at the level of the
entity as a whole or, if an entity is formally structured (and has been since before the
COVID-19 pandemic restrictions in March 2020) into individual Business Divisions, at

the level of the individual Business Division.”
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155. Consequently, the decline in turnover applies at the level of the “entity”, either as a whole
or by reference to its individual business divisions. In this appeal, it was the turnover of

the Appellant, [ INEEE . that was relevant. Therefore, it follows

that the entity, for the purposes of the Guidelines, was the Appellant.

156. Appendix | goes on to say that “In such a case, each of the Business Divisions of such
an entity which meets the eligibility criteria may be eligible for the subsidy.” It is clear
therefore that it is the individual business divisions of the entity, i.e. the Appellant, that
need to satisfy the requirements of Appendix |, and that if they do not do so, it is not

permissible to look beyond the Appellant I to 2ttcmpt to satisfy

them.

157. Furthermore, Appendix | goes on to say that, “Each Business Division must have a clearly
defined and distinct management structure in place separate to the other Business
Divisions and these structures must be formalised and have been well established before
the advent of the COVID-19 pandemic.” The Commissioner considers that this
requirement, that each business division have its own management structure, applies to
business divisions of the “entity” and not to another corporate body or organisatiolj | jlil]
I This is clear from the context of the paragraph, which is concerned with

business divisions of the “entity”:

“The 30% reduction in turnover or customer orders may be applied at the level of the
entity as a whole or, if an entity is formally structured (and has been since before the
COVID-19 pandemic restrictions in March 2020) into individual Business Divisions, at
the level of the individual Business Division. In such a case, each of the Business
Divisions of such an entity which meets the eligibility criteria may be eligible for the
subsidy. The decline in turnover or customer orders in each Business Division must be
capable of being separately identified or otherwise the entity as a whole has to be
assessed. Each Business Division must have a clearly defined and distinct
management structure in place separate to the other Business Divisions and these
structures must be formalised and have been well established before the advent of the
COVID-19 pandemic.”

158. Therefore, the Commissioner is satisfied that the Appellant needs to demonstrate that it
had individual business divisions, with each business division having a clearly defined
and distinct management structure. While neither “business division” nor “management
structure” is defined in the EWSS, the Commissioner will utilise the definitions agreed

upon by the two expert witnesses. Furthermore, as the Appellant claimed EWSS in
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respect of its employees within | N | | BB (as so contended), [Jllktself had to
satisfy the eligibility criteria to qualify for EWSS.

159.To conclude on this section, the question(s) to be determined is whether the Appellant
was formally divisionalised into || | | | . \vith each division being “a major
section of a business with responsibility for a particular area of commercial activity.” The
Appellant also had to show that each division had a clearly defined and distinct
management structure, where management structure is defined as “the arrangement of
and relations between the parts or elements (of a business) to deal with or control and/or
organise things or people, or both things and people within a more complex whole.” If the
Appellant has demonstrated the requisite divisionalisation, it is also necessary for it to
show that JJili] satisfied the EWSS eligibility criteria.

Whether the Appellant had separate business divisions

160. There was a large amount of evidence proffered in this appeal, including numerous books
of documents (6) and correspondence (3), as well as witness statements and oral

evidence from eight factual witnesses, and reports and oral evidence from two expert

witnesses. It was clear from the evidence that the Appellant i EGcNGNGNGNGNGEGEGEGEG
I B s perhaps unsurprising that
each side was able to point to different aspects of the Appellant’s business, | IEGzG
I -t were used to support its case and attempt to refute
the other’s. A large part of the challenge facing the Commissioner in this appeal is
attempting to disentangle much of the complexity of the evidence in order to determine

whether the Appellant itsel, | IEEEEG——— . <-isficd

the requirements of the Guidelines.

The Appellant’s principal activities

161.In seeking to disentangle this complexity, and to find a way to focus the evidence on what
needs to be determined, the Commissioner believes it useful, in the first instance, to
consider what the Appellant itself does. A helpful starting point is the Appellant’s directors’
report and financial statements for the year to | ] 2019. A of that report,
under “Principal Activities”, it is stated that ||| GcTczczNzNzNzINGNEEEEEEEE
I his statement of its principal activities is repeated in the

director’s report for the year ended |l 2020, and again in the director’s report for
the year ended [l 2021.

162. The Commissioner is satisfied that the above description tallies with the evidence he
heard during the hearing. While |l appeared unhappy at the suggestion during

cross examination that the Appellant’s role was to “simply sell the products that it is given
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to se/l IEGNGNGNGEGEGEEEEEEEEEEEEEEEEEEEE. - did not disagree with the description

in the directors’ reports, and agreed that the Appellant was a retailer.

163. While not seeking to minimise the challenges involved in carrying out those activities, the
Commissioner considers that the Appellant’s principal activities were therefore relatively
straightforward. While the evidence demonstrated that the operational aspects of the

Appellant’s business were frequently complex, the Commissioner is satisfied that the

Appellant’s principal activities did not include

N
I
a

I '~ contrast, I said that his overall role was “basically to lead stores |}

and to make sure that the strategy of each business division was executed

correctly in store.”
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Management of || | EEGzG

171.The Commissioner considers that it is useful to consider how || ] ] were managed
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172.The Commissioner accepts that there is some evidence of separation within the
Appellant, which it sought to rely upon to justify its argument that it was divisionalised.
There was separation of staffing between | I a2t the operations level
(). \ith employees given different employment contracts
and training depending on the area to which they were recruited. || GczIEIININE

Reporting of Appellant’s income

173.Significant emphasis was placed by the Appellant on the |l reporting in its

directors’ reports and financial statements of gross profit according to

. The 2019 report provides, under the heading “Sales”, that | EGcGcNG_G_
P |

, and then goes on to state turnover fo

174.The Commissioner does not agree that this analysis in itself demonstrates a

divisionalisation of the Appellant. He considers it not insignificant that all of the Appellant’s

income was

N Further,

he considers that the Appellant was unable to point to any other contemporaneous

documentation that explicitly stated that it was separated into divisions.

Whether the Appellant was formally divisionalised

175. Ultimately, the Commissioner is not satisfied that the Appellant was able to demonstrate
its separation into ] divisions. He considers that the evidence showed that ||

I Hovever, much of the activity that the Appellant pointed
to, in attempting to show it was divisionalised, concerned [ GGz TGN




I T aciivities of the Appellant were primarily directed to selling

the goods [

176. The Commissioner accepts that the Appellant may informally consider itself divisionalised
into | and notes that the Appellant’s expert stated that such signalling can
represent to both insiders and outsiders that separate divisions exist. However, the
Guidelines are clear that the Appellant must have been formally structured into separate
divisions. The Commissioner is satisfied that the preponderance of evidence goes to

show that it was not formally divisionalised. In particular, the Appellant had not

demonstrated why its primary activity, |
I required it to be

formally divisicnalised, and the Commissioner concludes that it was not.

The Appellant’s management structures

177.The Commissioner considers that his view is fortified by consideration of whether the
Appellant had clearly defined and distinct management structures in place for its alleged
divisions. As noted above, both of the expert withesses agreed that “management
structure” was not a term that was widely used in the academic community, and much of
their oral evidence was spent on their views as to whether or not the Appellant had distinct
management structures. However, both agreed on a working definition of “the
arrangement of and relations between the parts or elements (of a business) to deal with
or control and/or organise things or people, or both things and people within a more

complex whole.”

178.The Commissioner considers that there was some evidence of separation of
management between ||l vithin the Appellant, at least at the lower end of the

chain of management. As previously noted, employees were hired to work in specifically

in I scction (NN There were I

179.The | scctions within the Appellant each had different KPIs, although it
seemed to the Commissioner that these were focused on operational matters, such as

waste management, rather than anything more strategic or high level. Furthermore,-

180. It was not in dispute that the Appellant did not have a sole manager responsible for each

of I




I o<\ cr, the Appellant argued that its senior

managers wore [ hats and were able to appraise matters through the prism |||}

I s reuired.

181.The Guidelines required that each business division have a “clearly defined and distinct’
management structure. However, the Commissioner is satisfied that the Appellant did not
have a distinct management structure for each of || as its senior
management was unified. The Commissioner considers that, in order for the Appellant to

be able to demonstrate a separate management structure for each of its contended

divisions, it would at least require a head of division for each of | GGG

The expert evidence

182.There was significant disagreement between the experis as to whether or not
“management structure” was synonymous with “organisation chart”. Overall, the
Commissioner was more persuaded by the evidence of the Respondent’s expert that an
organisation chart was a useful proxy for showing the management structure of a
business. He considers it noteworthy that in December 2020, in response to a request by
the Respondent to “provide the separate management structure for each of the divisions”,
the Appellant’s | ]l provided a copy of its organisation chart || GG
I 2 stated “Please find attached management structure as requested.” The
Commissioner considers that this suggests that the Appellant’s understanding of its
management structure when it applied for EWSS was similar to that set out in its

organisation chart.

183. The Appellant’s expert argued that the Appellant had a matrix-style management
structure || . The Commissioner has already acknowledged that there

was frequent engagement by the Appellant's senior managemeniiiili GG
I Ho e ver, the Commissioner
accepts the argument of the Respondent’s expert that there was a lack of evidence of
formal reporting lines from the Appellant's management ||| GG
I - c that the existence of a matrix structure would require
such formality. In any event, even if there was some type of matrix relationship between
the Appellant [ G (- Commissioner
considers that this would not be sufficient to show that the “entity”, i.e. the Appellant, itself
had a clearly defined and distinct management structure for each of its contended

divisions.
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184. Overall, while satisfied that both experts gave independent and well-argued evidence, the
Commissioner preferred the evidence of the Respondent’s expert. He considers that the
Appellant’s expert tended to conflate the Appellant with | | | S EEEEEEE, =d did not
sufficiently identify the aspects of the Appellant’s business that were managed and
controlled by it, | | Il The Commissioner has already addressed the
argument that the Appellant had a matrix style of management. Other matters to which

the Appellant’'s expert gave significant weight were the different demographics that the

Appellant targeted with | GG = <! as the different
competitors that it had across its offerings, | KEGKcNNGNGNGNGNEEEEEEEEEE. -

Commissioner accepts that this was the case.

185.However, he was persuaded by the replying evidence of the Respondent’s expert that

there was a lack of differentiation on the part of the Appellant to address these

demographic differences —

J |
I hc Commissioner also found more compelling the evidence of the
Respondent’s expert that the consideration of “value chain” activities (e.g. logistics and
procurement) pointed to a lack of divisionalisation of the Appellant, for the reasons

already discussed.

186.Consequently, for all of the above reasons, the Commissioner is satisfied that the
Appellant has not demonstrated that it had il individual business divisions with clearly

distinct management structures, as required by the Guidelines. However, even if it could

be said that the Appellant had separate business divisions for i

the Commissioner considers that the evidence to suggest the existence of a separate

was very weak.
The Appellant’s Il ‘division’

187.The Appellant’s role in the sale of | I
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189.

190. I I

I - only documentary evidence to suggest that

the Appellant had ] division was the |l reporting in its annual financial
statements, but the Commissioner does not consider that this by itself is in any way

sufficient to prove the existence of a separate division. Without more, it merely proves
the fact that the Appellant reported its gross profits on a [ basis.

191.1t was not in dispute that the Appellant had no staff assigned to its putative [l division.
The Commissioner considers that no satisfactory rationale was put forward by the

Appellant as to why it allegedly required a separate |l division, in circumstances

where it had no Il staff or [l management [N I

192. Therefore, the Commissioner concludes that, even if the Appellant had separate]

Il divisions, it did not have a separate il division. Consequently, it was not entitled
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to reduce its turnover for the purposes of its EWSS eligibility by removing the ‘|l

portion of its [l turnover. |

Treatment by the Appellant of [JJjjij turnover

193.During the hearing, the Commissioner asked the parties to prepare turnover figures on

the basis that i did not constitute a separate division. On the final day of the hearing,

the Appellant submitted figures® that combined [} with the ‘|G

I o\ <\ <1, the Commissioner considers that there is no basis in

either the EMPI Act 2020 or the Guidelines for dividing up the i turnover in such a
subjective or arbitrary way, and he does not agree with the Appellant that it was

appropriate to do so.

1941t was accepted by the Appellant that if the entirety of its forecast - turnover was
included in - it would not have satisfied the turnover test for either the First or Second
Periods, in that it would not have anticipated suffering a decline in turnover of at least
30% compared to the relevant corresponding period. Consequently, the Commissioner
finds that, even if || ]l were separate divisions (and for the avoidance of doubt,
he has already found that they were not), the ||| |} BBl ou!d not have satisfied the
EWSS eligibility requirements and consequently the Appellant was not entitled to
participate in the EWSS.

Rolling reviews

195.As he has found that the Appellant was not entitled to participate in the EWSS on the
basis that it did not satisfy the requirements for individual business divisions set out in
Appendix | to the Guidelines, it is not necessary to make any formal findings on the
Respondent’s objections to the rolling reviews carried out by the Appellant in respect of
the First Period. However, as a significant amount of time was spent by the Respondent
during cross examination and submissions on the issue, the Commissioner considers it
appropriate to make some brief comments, setting out what he would have found if the

Appellant had otherwise satisfied the eligibility requirements.

¢ These figures were calculated retrospectively, but done on a “forecasted” basis. Given the
circumstances in which the Appellant was asked to calculate these figures, the Commissioner is
satisfied that this was appropriate.




196.1n the Commissioner’s experience, the Appellant’s approach during the First Period, of
comparing its 2019 turnover to four potential scenarios, was unusual. The Commissioner
agrees with the Respondent that this approach is not directly in line with the example set
out in the Guidelines, which appears to anticipate one potential scenario for forecast
turnover being applied. However, this does not mean that the Appellant’s approach was
prohibited by the legislation or the Guidelines, and the Commissioner concludes that it
was not. Section 28B(5)(a) of the EMPI Act 2020 simply required an employer to “review
his or her business circumstances” at the end of each month. While the Guidelines were
more detailed, they did not explicitly require an employer to apply only one potential

scenario, or prohibit the utilisation of a number of different scenarios.

197.Overall, the Commissioner was satisfied that the Appellant’s projections on turnover were
well-considered and reasonable (obviously aside from the finding that it was not entitled
to proceed on the basis that it had individual business divisions). In particular, the
Commissioner considered the criticisms by the Respondent of the Appellant applying two
scenarios that envisaged future lockdowns to be misplaced. The Covid-19 pandemic was
an unprecedented event, and nobody knew in summer/autumn 2020 what would transpire
that coming winter. Consequently, it was wholly appropriate for the Appellant, in applying
its four-scenarios approach, to include scenarios envisaging a lockdown. As it happened,

a national lockdown was reimposed at the very end of 2020.

198. Additionally, the Commissioner was satisfied that the evidence of |||} I while strictly
speaking hearsay, was relevant and appropriate, in circumstances where the former
employee of the Appellant who had carried out the rolling reviews at the time was
unavailable to attend the hearing. Therefore, if any formal findings on the question of its
rolling reviews were required, the Commissioner would have found that the Appellant
satisfied the requirements of section 28B(5) of the EMPI Act 2020 and the Guidelines in
respect of the First Period reviews. The Respondent accepted at the hearing that there

was no issue in respect of the rolling reviews for the Second Period.

Conclusion

199.In conclusion, the Commissioner determines that the Appellant failed to demonstrate that
it was entitled to apply the “individual business divisions” provisions of Appendix | to the

Guidelines. In particular, it failed to demonstrate that it was formally structured into

separate business divisions of ||| | | JEEEEEEEE. \ith cach having their own clearly
defined and distinct management structure. Even if it had been able to show that it had

separate divisions forjj | | . it failed to demonstrate that it had [l division,
and consequently its alleged JJli] division would not have satisfied the turnover test for
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either the First or Second Period. Therefore, it was not entitled to participate in the EWSS

and its appeal is unsuccessful.

Determination

200.In the circumstances, and based on a review of the facts and a consideration of the

201

submissions, material and evidence provided by both parties, the Commissioner is
satisfied that the Respondent was correct in raising EWSS assessments in the total
amount of €8,872,812.51 for September 2020 to June 2021. Therefore, the assessments

stand.

. This Appeal is determined in accordance with Part 40A of the TCA 1997 and in particular

section 949AK thereof. This determination contains full findings of fact and reasons for
the determination, as required under section 949AJ(6) of the TCA 1997.

Notification

202.This determination complies with the notification requirements set out in section 949AJ of

the TCA 1997, in particular section 949AJ(5) and section 949AJ(6) of the TCA 1997. For
the avoidance of doubt, the parties are hereby notified of the determination under section
949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of
the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via
digital email communication only (unless the Appellant opted for postal communication
and communicated that option to the Commission). The parties will not receive any other

notification of this determination by any other methods of communication.

Appeal

203. Any party dissatisfied with the determination has a right of appeal on a point or points of

law only within 42 days after the date of the notification of this determination in
accordance with the provisions set out in section 949AP of the TCA 1997. The
Commission has no discretion to accept any request to appeal the determination outside

the statutory time limit.

Simon Noone
Appeal Commissioner
27 May 2026
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The Tax Appeals Commission has been requested to state and sign a case for the
opinion of the High Court in respect of this determination, pursuant to the provisions
of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997.
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	Artifact
	Artifact
	Artifact
	Artifact
	Artifact
	Artifact
	Artifact
	Artifact
	Artifact

	Introduction 
	Introduction 
	1. This is an appeal to the Tax Appeals Commission ("the Commission") by the Appellant pursuant to section 288(14A) of the Emergency Measures in the Public Interest (Covid
	-

	19) Act 2020 as amended ("EMPI Act 2020") against ten assessments raised by the Respondent in respect of the Employment Wages Subsidy Scheme ("EWSS"). The assessments were raised for September 2020 to June 2021 in the total amount of €. 
	8,872,812.51

	2. The assessments were raised on the basis that the Appellant had failed to demonstrate to the satisfaction of the Respondent that its business had experienced or was expected to experience a 30% reduction in turnover during the relevant periods, in accordance with section 288 of the EMPI Act 2020. In particular, the Respondent was not satisfied that the Appellant's sections constituted separate business divisions for the purposes of EWSS. 

	Background 
	Background 
	3. The EWSS was introduced by the Financial Provisions (Covid-19) (No 2) Act 2020, which inserted section 288 into the EMPI Act 2020, and replaced the Temporary Wage Subsidy Scheme. The EWSS was introduced in the context ofthe restrictions implemented on foot of the Covid-19 pandemic, provided for a flat rate subsidy to qualifying employers based on the numbers of paid and eligible employees on the employer's payroll, and charged a reduced rate of employer PRSI of 0.5% on wages paid that were eligible for t
	4. The Appellant is ~retailer in the State and sales business was designated as a non­essential service, and was consequently obliged to close at various periods in 2020 and 
	2021. 
	5. The Appellant considered that its business was structured into 1111 separate business divisions, being considered that the Main Guidelines on the operation of the EWSS ("the Guidelines") published by the Respondent permitted it to bring an application for EWSS in respect o-. It contended that the turnover of-declined by 30% during the period from 1 July 2020 
	5. The Appellant considered that its business was structured into 1111 separate business divisions, being considered that the Main Guidelines on the operation of the EWSS ("the Guidelines") published by the Respondent permitted it to bring an application for EWSS in respect o-. It contended that the turnover of-declined by 30% during the period from 1 July 2020 
	to 31 December 2020 ("the First Period"), and by 45% during the period from 1 January 2021 to 30 June 2021 ("the Second Period"), compared to the relevant corresponding periods. It claimed EWSS payments for staff employed in -between September 2020 and June 2021. 

	6. 
	6. 
	6. 
	On 8 February 2024, the Respondent raised assessments in the following amounts against the Appellant, on the basis that it had not abided by the terms of the EWSS: 

	7. 
	7. 
	In particular, the Respondent did not accept that the Appellant's 1111 sections 
	-



	Period of Assessment 
	Period of Assessment 
	Period of Assessment 
	Amount€ 

	September 2020 
	September 2020 
	-

	October 2020 
	October 2020 
	-

	November 2020 
	November 2020 
	-

	December 2020 
	December 2020 
	-
	-


	January 2021 
	January 2021 
	-
	-


	February 2021 
	February 2021 
	-

	March 2021 
	March 2021 
	-

	April 2021 
	April 2021 
	-

	May 2021 
	May 2021 
	-
	-


	June 2021 
	June 2021 
	-

	Total 
	Total 
	8,872,812.51 


	Artifact
	nstituted separate business divisions for the purposes of the 
	Guidelines. 
	8. On 8 March 2024, the Appellant appealed against the assessments to the Commission. An oral hearing was held in the appeal, commencing 7 July 2025. The Appellant was represented by , instructed by . The Respondent was 
	represented by and 
	, instructed by the Revenue 
	Solicitor’s Office.Thehearingwas scheduledtolastfivedays. However,thehearingdid not conclude as originally anticipated, and a further three days were held commencing 10February 2026.Thehearingwas heldinprivateattherequestoftheAppellant. 

	Legislation andGuidelines 
	Legislation andGuidelines 
	9. Section28BoftheEMPIAct2020,as inforcefrom1July 2020,providedinteraliathat: 
	“(1)… 'qualifying period' means the period commencing on 1 July 2020 and expiring on 31 March 2021 or on such later day than 31 March 2021 as the Minister may specify… 
	(2)Subjecttosubsections (4)and(5),thissectionshallapply toanemployerwhere– 
	(a)(i)inaccordancewithguidelines publishedby theRevenueCommissioners under subsection(20)(a),theemployerdemonstratestothesatisfactionoftheRevenue Commissionersthat,byreasonofCovid-19andthedisruptionthatisbeingcaused therebytocommerce… 
	(I) therewilloccurintheperiodfrom1July2020to31December2020(in this subsection referred to as 'the speciﬁed period') at least a 30 per centreduction,orsuchotherpercentagereductionas theMinistermay specify in an order made by him or her under subsection (21)(b), in eithertheturnoveroftheemployer's business orinthecustomerorders being received by the employer by reference to the period from 1July 2019 to 31 December 2019 (in this subsection referred to as 'the correspondingperiod')… 
	and 
	(b)theemployersatisﬁes theconditionsspeciﬁedinsubsection(3). 
	(3)Theconditionsreferredtoinsubsection(2)(b)are– 
	(a) 
	(a) 
	(a) 
	(a) 
	the employer has logged on to the online system of the Revenue Commissioners (in this section referred to as 'ROS') and applied on ROS to be registered as an employertowhichthissectionapplies, 

	(b)havingreadthedeclarationreferredtoinROSas the'Covid-19:EmploymentWage Subsidy Scheme' declaration, the employer has submitted that declaration to the RevenueCommissioners throughROS, 

	(c) 
	(c) 
	(c) 
	the employer has provided details of the employer's bank account on ROS in the 

	'Managebank accounts'and'ManageEFT'ﬁelds,and 

	(d) 
	(d) 
	the employer is throughout the qualifying period eligible for a tax clearance certiﬁcate,withinthemeaningofsection1095oftheAct,tobeissuedtohimorher. 

	(4) 
	(4) 
	Where on any date in the qualifying period the employer ceases to satisfy the conditionspeciﬁedinsubsection(3)(d),theemployershallceasetobeanemployerto whichthis sectionapplies as onandfromthatdate. 

	(5) 
	(5) 
	Where, by virtue of subsection (2) (apart from paragraph (a)(ii) thereof), and subsection(3),anemployerisanemployertowhichthissectionapplies – 


	(a)immediately upontheendofeachincometaxmonth(inthis subsectionreferredto as 'the relevant incometax month') in the qualifying period, apart from July 2020 and thelastsuchmonth,theemployershallreviewhisorherbusiness circumstances,and 
	(b)if,basedontheresultofthatreview,itis manifesttotheemployerthattheoutcome referredtoinclause(I),(II)or(III),asthecasemay be,ofsubsection(2)(a)(i)thathad previously beenenvisagedwouldoccurwillnot,infact,nowoccur,then– 
	(i)theemployershallimmediatelylogontoROSanddeclarethat,fromtheﬁrst day of the income tax month following the relevant income tax month (in subparagraph (ii) referred to as 'the relevant day'), the employer is no longer anemployertowhichthis sectionapplies,and 
	(ii) on and from the relevant day, the employer shall not be an employer to which this section applies and shall not represent that his or her status is otherwise than as referred to in this subparagraph nor cause the Revenue Commissionerstobelieveittobesootherwise. 
	[…] 
	(11) 
	(11) 
	(11) 
	Where the Revenue Commissioners have paid to an employer a wage subsidy payment in relation to an employee in accordance with subsection (7)(a) and it transpiresthattheemployerwasnotentitledtoreceivesuchpaymentinrelationtothe employee, the wage subsidy payment so paid to the employer shall be refunded by theemployertotheRevenueCommissioners. 

	(12) 
	(12) 
	An amount that is required to be refunded by an employer to the Revenue Commissioners in accordance with subsection (11) (in this section referred to as 'relevanttax')shallbetreatedasifitwereincometaxdueandpayablebytheemployer 


	fromthedatethewagesubsidy paymentreferredtointhatsubsectionhadbeenpaid by the Revenue Commissioners to the employer and shall be so due and payable withoutthemakingofanassessment. 
	(13)Notwithstandingsubsection(12),whereanofficeroftheRevenueCommissioners is satisﬁedthereis anamountofrelevanttaxduetobepaidby anemployerwhichhas not been paid, that officer may make an assessment on the employer to the best of the officer's judgment, and any amount of relevant tax due under an assessment so made shall be due and payable from the date the wage subsidy payment referred to insubsection(11)hadbeenpaidby theRevenueCommissioners totheemployer. 
	[…] 
	(20) The Revenue Commissioners shall prepare and publish guidelines with respect to– 
	(a)thematters thatareconsideredby themtobematterstowhichregardshallbehad in determining whether a reduction, as referred to in subsection (2), will occur by reasonofCovid-19andthedisruptionthatisbeingcausedthereby tocommerce,and 
	(b)thematters towhichanemployershallhaveregardindeterminingtheappropriate class of Pay-Related Social Insurance to be operated by an employer in relation to a qualifying employee for the purposes of compliance by the employer with subsection (7)(e).” 
	10. 
	10. 
	10. 
	Section 28B of the EMPI Act 2020 was amended from time to time to inter alia account forchangestothequalifyingperiodsastheEWSScontinuedinto2021and2022.Section 63(3) of the Finance Act 2020 inserted subsection 2A into section 28B, which provided that from 1January 2021, the relevant specified period was 1January 2021 to 30 June 2021 and the corresponding period was 1 January 2019 to 30 June 2019. Otherwise however,insofarasis relevantforthisappeal,section28Bremainedas setoutherein. 

	11. 
	11. 
	As required by section 28B(20), the Respondent published Main Guidelines on the operation of the EWSS (“the Guidelines”). There were a number of versions of the Guidelines published by the Respondent during the lifetime of the EWSS. The principal relevance of the Guidelines to this appeal concerns their provisions relating to separate business divisions.Fortheperiods underappeal,theCommissioneris satisfiedthatthese provisions remained substantively unchanged in the various applicable versions of the Guideli

	12. 
	12. 
	Appendix I (“Additional Guidance on determining Reduction in Turnover or Customer 


	Orders”)totheGuidelines (versionpublished14August2020)statedatpage17that: 
	“The 30%reduction in turnover or customer orders may be applied at the level of the entity as awhole or, if an entity is formally structured (and has been since before the COVID-19pandemic restrictionsinMarch2020) intoindividualBusiness Divisions, at the level of the individual Business Division. In such a case, each of the Business Divisions of such an entity which meets the eligibility criteria may be eligible for the subsidy.Thedeclineinturnoverorcustomerorders ineachBusinessDivisionmustbe capable of bei
	13. Appendix II (“Additional Guidance on employees”) to the Guidelines (version published 14August2020)statedatpages20and21that 
	“Inrecognitionofarrangementsinplacewithinentities withseparatebusiness divisions orwhoseactivitiesareundertakenacrossseveralseparateentities,wehaveincluded hereadditionalguidancetoassistemployers indeterminingwhatemployees theycan claimsubsidy inrespectof. 
	Whereemployeesprovideservicesforacompanywhomeettheeligibility criteria,but, forpayroll purposes,they areemployed by anassociated company, thenthe subsidy may beavailableprovidedthegroupcanshow,andprovidesupportingdocumentation to the effect, that the employees concerned were, wholly or mainly (i.e. more than 50%),employedinoneorotherofagroup’s tradingcompanies whichmeetthecriteria. The companies adversely affected must be able to show that they are otherwise eligible,inrespectofthoseemployees,forthesubsidy.
	There are situations where corporate structures affecting employees will vary. Corporatestructuresmay involveseveralcloselyentwinedentities whichuseasingle employerregistration foranumber of separate Divisions or entities withinagroup, or single entities have anumber of separate divisions within astandalone entity. Where it can be demonstratedthat specific employees were wholly or mainly (i.e. more than 
	There are situations where corporate structures affecting employees will vary. Corporatestructuresmay involveseveralcloselyentwinedentities whichuseasingle employerregistration foranumber of separate Divisions or entities withinagroup, or single entities have anumber of separate divisions within astandalone entity. Where it can be demonstratedthat specific employees were wholly or mainly (i.e. more than 
	50%)employedintheimpactedDivisions,thesubsidy may bepaidtotheemployerin respectofthoseemployees,subjecttomeetingothereligibility criteria. 

	As an example, where there are clearly 2 or more separate and distinct Business Divisions withintheonecompanycarryingondistinctbusinessesintheirownright,an employer may apply the eligibility tests to each Business Division of the company separately. However, the employer will need to be able to prove that each such separateBusinessDivisionmeetstheeligibility testsinitsownright.Totheextentthat oneorotheroftheBusiness Divisions qualifyforthesubsidy,thenthesubsidy willbe availabletotheemployees ofthatDivisiono
	Inanysuchcase,employerswillneedtoshowthattheemployeesconcernedarenot transferableacrossdifferentbusinessesinthecompany. 
	Employees based in the Head Office Division can be treated as being eligible for the subsidy by reference to those head office employees whose working time is spent, wholly ormainly (i.e.morethan50%),performingfunctionsthatrelatetotheBusiness Divisionthatiseligibleforthesubsidy. 
	Any staff member whose duties include working in more than one Division is to be excluded unless the employer can prove that such an individual’s working time is spent, wholly or mainly (i.e. more than 50%), working in the business Division that is eligibleforthesubsidy. 
	Only a company which can clearly demonstrate by reference to pre-existent documentation (prior to COVID-19 pandemic restrictions in March 2020) that it is organisedinastructuredway intoaHeadOfficeDivisionandvarious clearly separate Business Divisions willqualify forthesubsidy. 
	Theseguidelines areequally applicabletoIrishbranches offoreignentities.” 

	Evidence 
	Evidence 
	14. Therewas alargeamountofevidenceprofferedinthis appeal,includingnumerousbooks of documents (6) and correspondence (3), as well as witness statements and oral evidence from eight factual witnesses, and reports and oral evidence from two expert 
	1

	Aswellasafurtherwitnessstatementfromaninthfactualwitnesswhodidnotgiveoralevidence; seefootnote2below. 
	1

	witnesses. Five of the factual witnesses were from -with the remainder from the 
	Appellant itself. The parties each retained and called an expert witness to give evidence 
	at the hearing. 
	15. All of the Appellant's witnesses as to fact submitted statements of their evidence in advance of the hearing. It was agreed by the parties that these statements would be submitted as each witness's evidence in chief2. Senior Counsel for the Appellant brought each of the witnesses through the main aspects of their statements, and the witnesses were then cross examined by counsel for the Respondent. The Commissioner has considered the written statements and the oral evidence of each of the witnesses, as w
	. having previously worked in senior 
	positions in retailers in -He talked about his role in communicating weekly with store managers on the key issues . He discussed how -was managed and directe and in the Appellant. He stated that the -team in -produced prescriptive documents for the store managers across the 
	-

	Artifact
	17. The witness was a member of the . which was 
	chaired by the He stated that there was a separate profit and loss ("P&L") account and a dedicated balance sheet for the -business in -He 
	stated that there were approximately -people in the wider -1111 
	Artifact
	-He talked about the process for how a -product was launched and 
	18. 
	Artifact
	There was one exception to this procedure. The witness statement of 
	2 

	Artifact
	-of the Appellant was admitted as her agreed evidence and she did not provide oral evidence at the hearing. Her witness statement addressed the Appellant's administrative procedure for processing EWSS claims. The Commissioner is satisfied that her evidence does not need to be 
	considered further for the purposes of this determination. 
	19. 
	Artifact
	The witness stated maintaining inventory accuracy was extremely important, 
	-

	Artifact
	20. On cross examination, the witness accepted that he joined -after the years at 
	He agreed that made all of the important decisions regarding the production . He did not accept that the sole job of the stores was to sell products, because the running of stores was much more complicated than that. ■ 
	Artifact
	21 . The witness agreed that all -products were sourced by 
	, and 
	the contracts were He agreed that during the years under appeal no 
	revenues from the Appellant were transferred t and that 
	He stated that 
	22. 
	23. The witness stated that 1111 had a separate P&L account, and was an entirely self­
	sufficient business division -He stated that the structure pre-existed his joining 1111
	-

	24. 
	25. He agreed that there was specialisation on his team to 
	manage the various aspects of th . He also agreed that his team was located 
	He agreed that his team set out how the products were to be offered to the public in the stores. 
	26. 
	He agreed tha~ sold its products 
	27. 
	Referred to -hereafter for consistency and clarity. 
	3 

	Artifact
	28. The witness stated that he was . He joined the company in -and had held a number of positions since, including 
	-

	He stated that as store manager he had . Large stores had -
	The store manager was responsible for executing to its customers. He stated that the strategy and guidelines came down to the store managers, but that there 
	were feedback channels from the stores 
	Artifact
	29. The witness's current role concerned all of the stores . He stated that the store structure operated in the same way he sat on -and had done so during Covid-19. 
	30. He stated that his role was to service He stated that it went to great lengths to make 
	sure that it qualified for EWSS. He stated that, during the years under appeal, 
	sure that it qualified for EWSS. He stated that, during the years under appeal, 
	-

	32. On cross examination, the witness stated that he considered the Appellant to be 
	-


	4 
	Artifact
	. He agreed that the Appellant was responsible 
	for the stocking, sale and distribution of product He agreed that the business of-was predominant!~ 
	33. He agreed that during the years under appeal, 34. He was asked about 
	35. In response to a question from the Commissioner, the witness stated that he believed the 
	Artifact
	-
	36. The witness was the and was responsible for running, inter alia, during the years under 
	appeal. He stated that from the point of view of the reports, , but in terms of the operating structure of the business, 
	only the business was operatedby .Since the 
	Artifact
	Artifact
	Artifact

	Artifact
	Artifact
	business has beenunderthemanagementof 
	Artifact
	37. He stated that the Otherwise, 
	38. He stated that he believed that discrete businesses. 
	were 
	The 
	He would meet weekly with key members of the team, regarding matters such as 
	Artifact

	financial planning, marketing, and localisation. His team also liaised directly with store 
	managers,forexampleinrelationto 
	Artifact
	39. 40. Oncrossexamination,thewitnessstatedthat 41. Thewitnesswas askedaboutt 
	Artifact
	42. 
	under his rem it. Since 
	43. He stated that he reported int~ but that the majority of his direction came from . He stated that his responsibilities were broader than -· and 
	He stated that, over time, his role had reported into different people within the organisation. 
	Artifact
	44. He stated that, in order to be successful, the -
	45. He stated that the -team was led by him, and that there was no overlap in staffing 
	He stated there were He stated that his team received 
	feedback fro~ on what was relevant to -customers. 
	feedback fro~ on what was relevant to -customers. 
	but that he understood at a high level how the business had 

	46. On cross examination, the witness confirmed that he rejoined that the stated that he did not have day-to-day involvement in 
	Artifact
	been run. He stated that would join his 
	management team from time to time "to understand what opportunities there were to leverage some of our skill set and experience and seek counsel from my leadership team." 
	47. He stated that the -announcement in was a demonstration of intent, rather than a sh ift in . He stated that he considered that the -business 
	had a different management structure, and different operating systems and procedures, 
	When asked whether he agreed that 1111 sold products through ■ 
	48. 
	48. 
	48. 
	He stated that he attended the -management meetings, and sometimes attended the -management meetings, and that "we all have significant skin in the game ofensuring that we're all successful." He stated that the 1111management team was not experienced in how to set up and execute , and that this was why his team assisted them to buy the right products in the right quantities. 

	49. 
	49. 
	He agreed that the -and -P&L accounts were made up of both business. On re-examination, he confirmed that the -business began selling 


	Artifact
	. He stated -sales were recorded on his team's 
	50. The witness is currently for the Appellant. He was -. He stated 
	that the Appellant had about 1111 employees in 2020. He stated that it was clear to him that the Appellant's business was divided into 1111 divisions: The products sold by the 1111 divisions were very different. The customers of the 1111 divisions were different, as only 40% of customers shopped for The competitors of the 1111 divisions differed. The activities of the 1111 divisions were totally separate, as were their suppliers. 
	51 . He stated that employees of the Appellant were always hired to a specific department. 
	The skills and capabilities of an employee of the -department were completely different to the skills and capabilities of someone working in 1111 
	Artifact
	supported one of the 1111 divisions. Only employees in 1111 were included in the EWSS claim. The decision on whether or not a particular store would have a was based on the size and complexity of the store. 
	Artifact
	Artifact

	52. The witness's leadership team during Covid-19 included . The witness's primary role 
	was to lead storeslllllllllland to make sure that the strategy of each business division was executed correctly in store. He stated that he wore 1111 hats -he could look at a 
	store through the eyes of 
	■
	-

	53. 
	53. 
	53. 
	He stated that the Covid-19 pandemic was unprecedented, and presented a grim economic scenario, both for the economy at large and the Appellant in particular. It was clear to him and his management team that the Appellant had 1111 divisions, and therefore it decided to apply for EWSS in respect of itsllll division, which was classified 

	54. 
	54. 
	He stated that he was aware of communication between his Finance Director and the Respondent in late summer/autumn 2020 regarding the Appellant's eligibility for the EWSS. He stated that if the Respondent had helped the Appellant to interpret the Guidelines, he would have considered such guidance, but the Appellant was essentially advised that EWSS operated on a self-assessment basis. 

	55. 
	55. 
	He stated that the Appellant hired more employees leading up to Christmas 2020, as it had to work on the basis that it might be able to trade as normal. Forecasting was very difficult during the pandemic, and social distancing rules meant that some customers were afraid to come out to shop at all. The Appellant did not know whether it would be able to source supplies, and did not know what decisions would be made by the Government. It decided that the best way to forecast was to work on the basis of the ten

	56. 
	56. 
	The Appellant adopted four potential scenarios for its forecasting during the period from 1 July 2020 to 31 December 2020, i.e. the First Period. The first scenario involved a 


	as non-essential and therefore closed during lockdowns. 
	national lockdown in November and December. The second scenario involved some local 
	lockdowns, principally in Dublin. The third and fourth scenarios were more optimistic as they did not envisage lockdowns. 
	57. The witness stated that the Appellant reported its turnover on a -basis by 
	58. 
	reference to its 1111 divisions, 
	59. He stated that, a he had separate weekly calls with divisions. He stated that there were monthly strategic meetings between his team an­-team. The Appellant received weekly reports from -team on how the 
	was performing. He stated that the Appellant was a 'matrix organisation' which meant that, for example, when modifications were planned to a store, the Appellant had to engage with each of the 1111 divisions to ensure their needs were met. would be interested in store refurbishments insofar as they concerned 
	-

	-
	-
	-
	Any investment in 
	in an -
	store would be 

	accounted for in the 
	accounted for in the 
	P&L accounts. 

	60. On cross examination, the witness stated that he was 
	60. On cross examination, the witness stated that he was 
	for the Appellant 


	from He stated that he was responsible for He stated tha term that the Appellant used for anyone that was not 
	61. . It seemed to him that the 
	biggest decline in turnover concerned the . Regarding forecasting for the purposes of EWSS, he stated that the Finance Director engaged with him on how best to 
	proceed, and the witness stated that they should work on the basis of the trading that 
	they hadexperiencedsinceexitinglockdown.Hestatedthatsocialdistancingmeantthat there would be a cap on the amount of sales they could achieve because it would limit 
	theamountofpeoplewhocouldcomeintothestores.HeacceptedthatinMay 2021, 
	62. 
	62. 
	62. 
	62. 
	He stated that he was aware of ongoing issues between the Respondent and the Appellant’s Finance Directorin 2020and2021regarding theAppellant’s eligibility under EWSS,buthewasnotinvolvedinthatcorrespondence.Hestatedthatheneverhadany 

	doubtthattheAppellanthad separatebusiness divisions. 
	Artifact


	63. 
	63. 
	63. 
	He stated that the Appellant took a cautious approach to its forecasting, and that it believedtherewereanumberofdifferentscenarios itneededtoconsider.Thecomplexity oftheissuesfacingitwas vast.Scenario1involvedanationallockdown,andScenario2 involved local lockdowns. Scenario 3tooktheaverage week’stradingthatthe Appellant experienced in the ten-week period, and Scenario 4 took the maximum weekly sales. Taking the scenarios collectively, the Appellant concluded that it was going to suffer a 

	30%declineinturnoverin 

	64. 
	64. 
	He was asked why the Appellant considered a potential lockdown in November and December2020, as there wasnonational lockdown in placewhenit firstcarriedoutthe forecasting in August 2020. He stated that the Appellant had to try to anticipate what decisions theGovernmentmightmake,andthatonepossibility wasalockdown.Hewas asked why the Appellant hired additional staff in the run-up to Christmas 2020 when it was forecasting a significant reduction in turnover on previous years. He stated that it was necessary to
	-


	65. ThewitnessstatedthatturnoverintheAppellant’s divisionforthesix monthperiod 
	Figure


	Artifact
	fromJuly toDecember2019was approximately .Hestatedthatthethirdand 
	Artifact

	fourthscenariosintheAppellant’s forecastingforthepurposesofEWSSdidnotforecast a‘normal’Christmas,butChristmas inaCovid-19pandemic.Hestatedthatits business was essentially a‘start-up’becausewhat happenedpriortoCovid-19wasirrelevant. He statedthattheAppellantforecastonthebasisofpredictedcashtakings,whichwereused tocalculatepercentagereductions. 
	66. 
	66. 
	66. 
	He was asked about the announcement in October 2020 that the country would be placed in a Level 5 lockdown for six weeks commencing 22 October, and was asked why the Appellant had not accordingly changed its scenario planning to remove the possibility of a lockdown in December. He stated that there was always a possibility that a full lockdown could be instated, and indeed a full lockdown was reinstated at the end of December 2020. 

	67. 
	67. 
	It was put to him that the actual turnover for December 2020 of-was only slightly below the December 2019 figure of-· He confirmed that the Appellant's turnover figures represented sales. In December 2020, the Appellant achieved -of-sales, which was more than double the figure for December 2019. In response to the Commissioner, the witness confirmed that this was the gross sales figure, 


	. He was asked why the Appellant did not apply a four-scenario approach to the Second Period, i.e. January -June 2021. He stated that he thought it was because the Appellant had greater clarity at that stage on trading in the Covid-19 environment. 
	Artifact

	68. He did not agree that the role of the Appellant was "simply" to sell He stated that the 
	Appellant was a retailer, and that its customers could buy its products He stated that 
	69. The witness stated that there was collaboration between the Appellant and 
	-

	70. He stated that the -marketing carried on by technical in nature, and ver different to trad itiona 
	71 . 
	72. 
	72. 
	72. 
	On re-examination, the witness stated that in correspondence with the Respondent, the Appellant had informed it that not all its stores had . He stated that there was a difference between the number of people the Appellant employed, and full­time equivalents. He stated that the number of EWSS claims for a period could vary depending on whether it was a four-week or five-week period, but that did not mean that the number of employees varied. December was a five-week period, and November was a four-week perio

	73. 
	73. 
	He was brought to a Government press release from May 2020 which stated that "The risk of a second wave of the virus is ever present." He stated that this messaging fed into the first and second scenarios of the Appellant's forecasting. He stated that the views of the National Public Health Emergency Team ("NPHET") were transmitted to retailers by way of IBEC and Retail Ireland, and he understood that NPHET's view was that it was necessary to remain cautious and vigilant. 

	74. 
	74. 
	He stated that he was not aware of a prescribed methodology for forecasting in the Guidelines, and that the Guidelines did not advise businesses to alter predictions based on seasonality or to alter assumptions during claim periods. He stated that, compared to December 2019, the Appellant needed "a lot less" staff on the shop floor in December 2020. However, he went on to say that additional activity was required compared to pre­pandemic, such as monitoring the numbers of customers allowed in store. 

	75. 
	75. 
	He stated that the Respondent did not communicate any concerns regarding the Appellant's forecasting in formal correspondence during the First or Second Periods. He also stated that no concerns about forecasting were raised by the Respondent prior to the issuance of the notices of assessment. 

	76. 
	76. 
	In response to questions from the Commissioner, the witness stated that as three of the four scenarios forecast by the Appellant in respect of the First Period showed that it would experience a reduction in turnover of at least 30%, it concluded that it was eligible for EWSS. 


	Artifact
	77. Thewitness wasthe fortheAppellant.Shestatedthatshe 
	Artifact

	commissioned market research for The division commissioned its own research. She discussed weekly trade and marketing meetings that she held, and talked about tailoring marketing to . She stated that she had monthly strategy meetings with the team. She said thatshesawherroleasmakingsurethatthebrandmessaging was consistent, and making sure that the language and tone used was fit for purpose 78. On cross examination, she confirmed that there were separate managers on her team agreed that she wore “different h
	timeswhenmanagingthedifferentareas oftheAppellant. 
	Artifact
	79. Thewitness was the oftheAppellant,andwas 
	79. Thewitness was the oftheAppellant,andwas 
	79. Thewitness was the oftheAppellant,andwas 
	Artifact

	a chartered accountant. She had not worked with the Appellant during the years under appeal,buthadreviewedthescenarioplanningcarriedoutforthepurposesofitsEWSS 

	80. 
	80. 
	ShebelievedthattheAppellanthadbeencorrectnottorely ontrendsfromprevious years when forecasting turnover for the First Period, and that it had been appropriate to rely instead onthe ten weeks of trading following the lifting of restrictions in June 2020. She 


	application. She stated that she 
	statedthattheaverageturnoverforeachweek across thosetenweekswas 
	, 
	withthehighestturnoverbeing .Shestatedthatthefourscenarios utilisedby 
	Artifact

	the Appellantrangedfrom worstcase(Scenario1) to best (Scenario 4).Scenario 2was based on a localised Dublin lockdown. Scenarios 3 and 4 explored the impact just of social distancing with no lockdowns. Scenario 3 envisaged the average turnover per 
	week,i.e. Scenario4tookthehighestturnoverperweek,i.e. 
	Artifact

	Artifact
	81. ThewitnessstatedthattheAppellantupdateditsactualturnoveronamonthly basis,and revieweditsforecasts basedonthemostrecentdata.FortheSecondPeriod,shestated 
	thattherewas muchmoreinformationavailabletotheAppellant, andthereforeit didnot 
	havetoforecastonthebasis offourdifferentscenarios. 
	82. On cross examination, she confirmed that she worked for andthatshedidnotwork fortheAppellantduringtheyears 
	underappeal.Shestatedthatsheunderstoodthatshewasawitnesstofactandwas not an expert. She agreed that she was not independent of the Appellant. She stated that fortheFirstPeriod,shehadaccesstoallofthefiles thatweresharedwiththeRespondent 
	as well as correspondence with the Respondent. On further questioning, 
	Artifact

	she stated that she could not be absolutely sure that there were not additional calculations. 
	83. She stated that the Appellant explored two further “stretch” scenarios in its correspondence withtheRespondent enclosing its 30 November forecast, in addition to 
	thefourscenarios.Sheagreedthat correspondencewiththeRespondent 
	Artifact

	stressed theimportanceof trading in November and December for determining whether theAppellantwouldexperienceadecreaseinturnoverofatleast30%. 
	84. Onre-examination,thewitness statedthatshehadnotseenany variationsbetweenwhat 
	Artifact
	hadtoldtheRespondentshehaddoneinherforecasting,andwhatshehad 
	actually done in the relevant files. She stated that she did not identify any gaps in the documentationretainedby theAppellantregardingits participationintheEWSS. 
	Artifact
	–ExpertretainedbytheAppellant 
	85. Thewitness(“theAppellant’s expert”)statedthathewas Hehadprovidedanexpertreportwhichhe 
	adoptedas his evidence.HestatedthattheEWSSGuidelines didnotprovidedefinitions of the terms “business division” or “management structure”, so he had attempted to provide workingdefinitions. Hestatedthat hevisited someof theAppellant’s storesand alsocarriedoutinterviews withsomeofits seniormanagementtoassisthis analysis. 
	86. 
	86. 
	86. 
	He stated that he could not find aclear definition of “business division” in the academic literature. His suggested working definition was “a major section of a business with responsibility for a particular area of commercial activity.” He stated that it seemed that the Respondent’s expert witness agreed with this working definition. He stated that the multi-divisional form was developed to address the needs of discrete businesses. Different indicators that might indicate the existence of multiple business 

	87. 
	87. 
	87. 
	Anotheraspectthewitness consideredwas “thevaluechain”.This offeredanopportunity 

	to identify the activities the business engaged in to deliver value to its customers. If the value chain differed across divisions, this would reinforce a conclusion that separate business divisions existed, and further that they would require separate management structures andpractices. 

	88. 
	88. 
	His suggestedworkingdefinitionof“managementstructure”was “thearrangementofand relations between the parts or elements (of a business) to deal with or control and/or organise things or people, or both things and people within amore complex whole.” He said that the phrase “organisation structure” was often “naively” associated with an organisation chart, but he believed this misrepresented the complexity of management by focusing on hierarchical reporting lines. Management structures were the structures put i


	89. 
	Oneway toaddress theseissues was tocreateamatrix-type organisation, where a store manager was attendant to multipledemands acrossdivisions. 90. The witness stated that the Appellant’s target demographics for differed. The functions and the technologies used to satisfy those needs also differed. Thecompetitors differedacross thedivisions.Thesuppliers were 91. The witness noted that the Appellant reported revenues separately across its businesses. His understanding was that 
	92. The different divisions had different standard operating procedures. They also had separate employment contracts for their staff. He accepted that many of the major 
	strategic decisions were made at the level of But there was considerable 
	Artifact

	interactionbetweenseniormanagementoftheAppellantand .Therewas local 
	Artifact

	adaptationofthestrategy comingfrom Therewasalsoamanagementstructure 
	Artifact

	and framework to ensure that the local stores ran efficiently and effectively. The witness concluded that the Appellant had separate business divisions and separate management structures for those divisions. 
	93. On cross examination, he agreed that the Respondent's expert had expressed agreement on some of his definitions, but disagreed with him on the application of those definitions to the Appellant. He accepted that the store managers wore 1111 hats in respect of the Appellant's . He stated that he believed there were 1111 separate businesses because they had discrete competitors and were serving discrete demographics with discrete needs. 
	94. 
	He also agreed that all of the Appellan 
	-He stated that there were separat was also manifested However, he accepted that there were no separate directors o 
	95. The witness noted that there were in some of the stores that 
	Artifact

	oversaw He agreed that, as they were below store managers, they were 
	Artifact

	more concerned with operational matters. However, he said that it was important not to bifurcate operational and strategic management. He was asked about the ■ report that had been prepared on behalf of the Appellant, and he stated that he did not agree with 
	its description of the Appellant . He believed it did more than that 
	Artifact

	would imply, including adapting products, engaging in marketing and organising separate 
	training for 
	Artifact
	96. The witness stated that he did not use the term but accepted it 
	was used in 
	and was also used by the Appellant. He agreed 
	that to have a "management structure" -· the Appellant had to have individuals in place as managers. However, he reiterated his opinion that an organisation chart was a poor representation of a management structure. He stated that the organisation of personnel in a hierarchical structure were merely one aspect of a management structure. He noted that the -management team engaged with the divisional management teams in
	-

	97. The witness agreed that one would want to be in a position to identify the net profitability of different business divisions. He accepted that the Appellant reported gross profits on a -basis, but did not report operating profits. He agreed tha-did not have 
	a 
	division. He was asked why the Appellant would therefore need a 
	division. He was asked why the Appellant would therefore need a 
	division, and he stated that he believed there was reporting of separate 

	Artifact
	activities across the 1111businesses. 
	98. The witness agreed that there was no matrix system involved in the management structure within the Appellant, but stated that the Appellant was 
	-
	Artifact
	Artifact
	-Expert retained by the Respondent 
	99. 
	99. 
	99. 
	The witness ("the Respondent's expert") outlined her professional qualifications and stated that she was She had prepared two reports, which she adopted as her evidence; an initial report and a report replying to that of the Appellant's expert. She did not agree with him that the Appellant had 1111 separate business divisions. 

	100. 
	100. 
	The witness noted that the Appellant was The A ellant's activities were centred 


	was minimal. All of the logistics were arrangedllll it was also focused on the sale of products. 
	101.The witness stated that the organisation chart reflected managerial responsibilities. It was a tool that gave a picture of who made what decisions. When the Appellant was asked about its management structure, it provided an organisation chart. Senior management 
	made the important decisions, and there was no division between 
	Artifact
	-It was not possible to have a bottom-up divisionalisation. It would be extremely difficult, if not impossible, for a manager to wear 1111 hats when making decisions. 
	102. 
	102. 
	102. 
	The witness stated that she found an absence of divisional management reporting lines from the Appellant to . She did not see any signs of a matrix structure. If there were divisions within the Appellant, one would expect to see staffing costs appropriated accordingly, but there was no evidence of this. She stated that the organisational structure dictated the management structure. If the Appellant had separate divisions, she would have expected to see divisional managers. She would also 

	103. 
	103. 
	The KPls for the Appellant concerned low level activities such as managing waste. These 


	have expected to see distinct strategies for each division, 
	were important but they were not decision-making activities. If the Appellant was organised into divisions, the witness would have expected corresponding financial targets 
	that were managed carefully. While there was separate training for 
	Artifact
	this was at the operative rather than managerial level. There was no need for the Appellant to manage stock volumes I. 
	104. She stated that she generally did not disagree with the definitions applied by the Appellant's expert, but believed they were more appropriately applied 
	Artifact
	. If there were different value chains for 
	have expected them to be managed separately, 
	105. The witness stated that it was not always clear to her whether the analysis in the 
	Appellant's expert's report concerned the Appellant . She had There was no rationale 
	for the Appellant to be divisionalised, and its management structure reflected its activity of selling goods in its stores. 
	106. 
	106. 
	106. 
	On cross examination, the witness stated that she had used the term "management chart" interchangeably with "organisation chart", and that she considered "organisation chart" and "management structure" to have very similar meanings. It was put to her that she had incorrectly conflated "organisation chart" with "management structure" in her analysis of the academic literature contained within her report. She stated that she considered that structure was inherent within the organisation chart, and that an org

	107. 
	107. 
	She agreed that the oral evidence demonstrated lines of communication between the Appellant's managemen and accepted that there was informal feedback provided by the Appellant However, she did not accept that there was any evidence of formal reporting lines from the Appellant to 


	She agreed that the Appellant’s senior management attended separate meetingsfor 
	108.She agreed that the section manager of a store directed employees on their activities. 
	She accepted that employees had separate employment contracts, and 
	Artifact

	that the evidence showed that a employee would not be moved to and vice 
	Artifact
	Artifact

	versa. However, she still considered that if these were separate divisions, they would haveseparatedivisionalmanagement. 
	109.Thewitnessstatedthatshewas askedtodraftareplyingreporttotheAppellant’s expert’s 
	report,andthatshenoticedaconflationbetweentheAppellant and 
	Artifact
	in his report. She statedthat her focus was on decision making at all levels, and did not 
	accept that she focused on strategic decision making only. She stated that wasengagedindifferentvaluechainactivities totheAppellant.Sheagreedthat 
	all were engaged in selling products. She also agreed that the Appellant’s 
	Artifact

	accounts reported on a basis. She accepted that she had not made clear in 
	Artifact

	her replying report that there were areas where she agreed with the Appellant’s expert. She agreedthattheAppellant implementedstrategic decisions, andthatthe Appellant’s 
	seniormanagementcontributedto 
	Artifact

	Submissions 
	Submissions 
	Appellant 
	110.In written submissions, the Appellant stated that its business was structured into 
	Artifact
	separate business divisions, with each having a separate and distinct management structure that existed well before the Covid-19 pandemic. Following the onset of the pandemic, and notwithstanding the very significant restrictions on its ability to conduct its 
	Artifact
	business, and the financial consequences which flowed therefrom, the Appellant 
	decided to continue theemploymentofall ofits staffinthe business division,thereby incurringsignificantcost. 
	Artifact

	111.The EWSS Guidelines were statutory guidelines issued pursuant to section 28B(20) of the EMPI Act 2020, and therefore the Respondent was incorrect to describe the provisions regarding separate business divisions as a “concessionary treatment”. The EWSS Scheme was an emergency measure, and it was submitted that the Commissioner couldandshouldhaveregardtothis legislativeintentionwheninterpretingtheGuidelines and determiningtheappeal. 
	112.HadtheAppellantnotbeeneligibletoavailoftheEWSSSchemetosupportemployment, 
	there would have been a strong possibility that it would have had to make staff 
	Artifact

	redundant. Those employees would not only have lost their connection with the Appellant, 
	but would also have had to claim the Pandemic Unemployment Payment from the Government. EWSS claims were only made for employees who were working in the 
	Appellant's -business division, and who were at the grades of 
	Artifact
	Artifact
	113. The Appellant carried out financial forecasts on a monthly basis, as required by the EMPI Act 2020. The Appellant considered four potential scenarios when preparing its monthly turnover forecasts. On the last day of each month, the Appellant carefully considered which scenario or combination of scenarios was most likely to be applicable for the coming months when preparing its monthly projections for the purposes of assessing its eligibility for the EWSS subsidies. 
	11 
	115. In opening submissions, Senior Counsel for the Appellant stated that the Respondent had placed the Appellant on strict proof of satisfying all the eligibility criteria for the EWSS. This created a challenge for the Appellant, which had attempted to show compliance with all of the requirements under the Act and the Guidelines. Senior Counsel outlined some of the evidence that was to be heard from the witnesses called on behalf of the Appellant. 
	Artifact
	117. 
	117. 
	117. 
	The Guidelines had not been drafted using the sort of language that was found in the Taxes Consolidation Act 1997 as amended ("TCA 1997"), for example. There was a lack of defined terms, and the eligibility criteria for the EWSS were scattered throughout the Guidelines. This had caused difficulties and resulted in the differences between the Appellant and the Respondent. It was important to bear in mind that Appendix 1 to the Guidelines was concerned with complex businesses. The Appellant submitted that the

	118. 
	118. 
	In 75TACD2024, the Commission found that there were four requirements necessary to satisfy the "separate business divisions" test in the Guidelines: (i) the business division must have a clearly defined and distinct management structure in place; (ii) the business division must be separate to the other business divisions; (iii) the distinct management structure must be formalised; and (iv) the distinct management structure must have been well established prior to the advent of the Covid-19 pandemic. The App

	119. 
	119. 
	119. 
	The Guidelines allowed the Commissioner to look beyond the Appellant's own 

	Appellant's business did not stop at the level of Furthermore, Appendix II to the Guidelines showed that consideration was not limited just to the Appellant's activities. 
	Artifact


	120. 
	120. 
	In closing submissions, Senior Counsel stated that the Appellant had prepared a table of proofs to demonstrate its fulfilment of the eligibility requirements of the EWSS. She discussed the relevant provisions of the EMPI Act 2020, and noted that it was unusual in that it concerned a forward-looking forecast. The High Court (Mulcahy J) in Fire Safety Security Advantage Ltd v Revenue Commissioners [2025] IEHC 78 ("Fire Safety Security") had also noted this aspect of the legislation. 


	121.The Appellant did not consider that Appendix II applied to it, and this contained the only reference to separate business divisions being a "concession" under the Act. Further to a request from the Commissioner, the Appellant had prepared figures showing forecast turnover from 1111 together with business. On this basis, only the September 2020 month would no longer qualify for EWSS. 
	122. 
	122. 
	122. 
	The Appellant's approach to its forecasting, whereby it considered four scenarios for the First Period, was entirely legitimate. There was no exact methodology for forecasting set out in the legislation or in the Guidelines. The Appellant's analysis was sophisticated and appropriate to the complexity of its business. 

	123. 
	123. 
	The Guidelines did not state that each business division required its own divisional manager. They did not use the phrase "organisation chart" but instead stated "management structure". They did not require that each business division had to start and end in the one entity. They did not state that the management structure had to be contained in the one entity. Appendix I was not directed to the public at large but was directed to complex businesses and should be interpreted in that context. 

	124. 
	124. 
	If the Oireachtas intended to use the term "organisation chart" it could have done so. But it was clear from the Respondent's expert that she equated "organisation chart" with "management structure". The Appellant's expert's focus was far wider in that he looked at the Appellant's activities. However, even if the Commissioner concluded that it was necessary to show a separate management structure within the Appellant itself, the Appellant had done so. 

	125. 
	125. 
	It was clear from the Appellant's financial statements that its 


	was a 
	separate division and had been treated as such prior to the Covid-19 pandemic. The Respondent had sought to focus on , but these were subject t~ and therefore had to be structured in a certain way. -was 
	entitled to treat the entirety of 
	Artifact
	but this was not central to what the Commissioner had to decide. The Respondent's position was contradictory -it stated that the focus was on the Appellant but had spent lots of time considering The Respondent had accepted in its findings letter of December 2021 that the Appellant had used -reporting in its accounts. 
	126. In response to a question from the Commissioner, Senior Counsel stated that the figures 
	provided that included aspects of Appellant's stores. If the figures had included all in the it was accepted 
	that the Appellant would not have satisfied the 30% reduction in turnover requirement in either period. 
	127. In replying submissions, Senior Counsel stated that the portions of the ■ report that Senior Counsel for the Respondent had referred to in his submissions had not been put to the Respondent's expert during her examination. What was being done by the Respondent's SC was an attempt to backfill her evidence. There was no transferability of 
	staff between divisions; in were simply carrying out a service on behalf of 
	Artifact
	Respondent 
	128. 
	128. 
	128. 
	In written submissions, the Respondent stated that it raised the assessments against the Appellant on the basis that the Appellant had not demonstrated that its business experienced, or was expected to experience, a 30% reduction in turnover for the relevant pay dates. 

	129. 
	129. 
	It appeared to be accepted that the Appellant, as a whole, did not satisfy the statutory eligibility criteria. In fact, between July and December 2020, the Appellant suffered an actual reduction in turnover of c.-relative to the corresponding period. Similarly, between January and June 2021, the Appellant suffered an actual reduction in turnover of c. -relative to the corresponding months in 2019. 

	130. 
	130. 
	The Respondent did not accept that the Appellant's 1111 section constituted a separate business division. Additionally, the Respondent did not consider that the Appellant's rolling reviews were carried out in accordance with the Guidelines. It was submitted that the Guidelines were clear in their language and were unambiguous. Insofar as any ambiguity could be said to arise in connection with the Guidelines then it was accepted by the Respondent that they ought to be interpreted in the context of the EMPI A

	131. 
	131. 
	It was clear from turnover figures that the Appellant's turnover had been decreasing year on year for some time prior to the pandemic. In each of the years prior to 2020 the Appellant suffered an overall reduction in its turnover -· 
	Artifact



	However, it was clear from section 
	288(2) and (2A) that the 30% reduction in turnover had to be attributable to Covid-19 and 
	the disruption caused thereby. 
	132. In each of the Appellant's stores, the store manager was responsible for operations in their particular store, This did not reflect a "clearly defined and separate management structure", which was a condition to demonstrate that it had separate business divisions. The Appellant was better characterised as a single retail business 
	Artifact

	-
	133. 
	133. 
	133. 
	In closing submissions, Senior Counsel stated that there were two matters that the Commissioner had to consider: whether the Appellant had separate and distinct business divisions, and whether the rolling reviews were carried out in accordance with the Guidelines. If the Commissioner was not satisfied that the Appellant had separate business divisions, the question of the rolling reviews might not fall to be determined. 

	134. 
	134. 
	It was agreed between the parties that the EMPI Act 2020 fell to be interpreted in line with the rules pertaining to the Tax Acts. The introductory text of the Act helped to outline the context in which it was enacted. The Respondent submitted that the judgment in Revenue 


	Commissioner v Doorley [1933] IR 750 (“Doorley”) was applicable, and the legislation 
	shouldnotbeinterpretedbroadly. 
	135.Itwas confirmedbytheextemporejudgmentoftheCourtofAppealinFireSafetySecurity that the EWSS was administered on a self-assessment basis. It seemed that the 
	Appellant had advanced the argument that constituted a separate 
	Artifact

	divisioninordertotry tosatisfy theeligibility criteria.ItwasclearfromtheGuidelines that it was the Appellant itself (“the entity”) that had to be divided into separate business divisions.WhentheRespondentenquiredas toits managementstructure,theAppellant provided its own management chart. While there was informal communication between 
	theAppellantand theAppellanthadfailedtoshowthatitwas formally divided 
	Artifact

	intoseparatebusiness divisions. 136.The Respondent’s expert had provided evidence that management involved making 
	decisions, and not simply implementing decisions. However, only of the Appellant’s 
	Artifact

	stores had and in the 
	remaining therewas noseparationabovethelevel . The store managers all wore hats. Therefore, any division was 
	purely operationalratherthanmanagerial. 
	137.All of the matters were dealt with by staff employed in sections. 
	Artifact
	Artifact

	There was also transfer of staff from one alleged division to another. In , 
	and similarly the s. 
	The products were then sold by the retail division. This was what the Appellant did – it 
	soldtheproducts giventoitby 
	Artifact
	138.The Appellant’s SC had criticised the Respondent’s expert for using the terms “managementstructure”and “organisation structure” interchangeably. But the report that the Appellant had submitted to the Respondent had stated that “management structure”wasreferredtomorecommonly as “organisationstructure”.The reportalso 
	Artifact
	Artifact

	described the Appellant as which again supported the Respondent’s 
	Artifact

	expert’spositionthattheAppellant’s primaryactivity wassales. 
	139.The Appellant was only in a position to identify its gross profits in respect of the 
	Artifact
	allegedbusiness divisions. But inordertomakeproper decisions onadivisionalbasis it wouldhavetobeabletoidentify itsindirectcosts.Inparticular,itwas notabletoidentify 
	its labour costs across the alleged divisions. Furthermore, the Appellant’s own 
	Artifact

	accountsreferredto . 
	werecompletely intertwinedanditmadenosensetoclaimtheywereseparatedivisions. 
	Artifact
	140. There was not a reasonable and durable basis for the Appellant's reviews for the First 
	Period. The evidence of-was hearsay and was therefore unreliable. The only evidence that could be relied upon when considering the Appellant's rolling reviews was that of-.When carrying out its reviews, it included scenarios involving lockdowns. However, no such lockdowns had been announced at that stage, so they should not have been included. It also did not take subsequent announcements that lockdowns were being lifted into account. The projections did not properly reflect the circumstances that 
	were prevailing at the relevant time. 

	Material Facts 
	Material Facts 
	141 . The parties submitted a brief Statement of Agreed Facts that set out some non­contentious matters. However, the substantive issues in the appeal were not agreed. Having read the documentation submitted, and having listened to the oral factual and expert evidence and submissions at the hearing, the Commissioner makes the following findings of material fact: 
	141.1. The Appellant is a1111-retailer located and incorporated 
	-

	periods under appeal, the Appellant had 
	141.2. Following the onset of the Covid-19 pandemic, the Appellant registered for the 
	Employment Wages Subsidy Scheme ("EWSS") in respect of its 
	Artifact
	Artifact
	employees. It registered for EWSS on the basis that its business 
	was separated into 1111 distinct business divisions; 
	141.3. When Covid-19 restrictions were implemented, 
	Artifact
	141.4. During the First Period (i.e. 1 July 2020 to 31 December 2020), the Appellant received -in EWSS cash subsidy payments and -in Employer PRSI Credit from the Respondent. During the Second Period (i.e. 1 January 2021 to 30 June 2021 ), the Appellant received -in EWSS cash subsidy payments and -in EWSS Employer PRSI Credit from the Respondent. 
	141.5. On 8 February 2024, the Respondent raised assessments against the Appellant for the total amount of EWSS payments received by it i.e. €The 
	141.5. On 8 February 2024, the Respondent raised assessments against the Appellant for the total amount of EWSS payments received by it i.e. €The 
	8,872,812.51. 

	assessments were raised primarily on the basis that the Respondent did not accept that the Appellant was formally structured into individual business divisions. 

	141.6. The Appellant contended that its -division's turnover declined by 30% during the First Period, and by 45% during the Second Period, compared to the relevant corresponding periods. The Respondent contended that the Appellant as a whole saw a reduction in turnover of around • during the First Period, and of around 
	• during the Second Period. 
	141.7. The Appellant carried out rolling reviews of its turnover during its participation in the EWSS. During the First Period, it considered four different scenarios depending on the potential restrictions that might be imposed on retailers. During the Second Period, it applied one scenario. 
	141.8. 141.9. 141.10.The Appellant's primary activity was selling goods -141.11.The Appellant had different competitors 
	141.12.The Appellant had different key performance indicators ("KPls") for i­
	Artifact
	However, these were primarily concerned with day-to-day 
	operational matters. 
	. 141.13.The Appellant reported its gross profit on a basis The Appellant did not point 
	to any other contemporaneous documentation that stated it had separate 
	Artifact

	divisions. 
	141.14.TheAppellanthaddifferentcontracts forits staffworkingin sections. . However, overall, there was no separate 
	managementstructure Therewas noindividual 
	Artifact

	managerforanyofthe purporteddivisions. 
	Artifact

	December 2020, in response to arequest by the Respondent to “provide the separatemanagementstructureforeachofthedivisions”,theAppellantprovided a copy of its organisation chart and stated “Please find attached management structureasrequested.” 
	141.15.In 

	141.16.There was regular engagement between the Appellant’s management . However, there was no formal reporting relationship between the Appellant’s management and such as could give rise to a matrix 
	managementstructure. 141.17.The Appellant did not have separate business divisions but was a unified retail 
	organisationthatwas focusedonsellingthegoods thatwereprovidedtoit 141.18. 141.19. 
	Artifact
	141.20. 
	-
	141.21 . The Appellant accepted that if -turnover was not treated separately but was included i~turnover, it did not satisfy the EWSS requirements for a forecast decrease in turnover of 30% in either the First or Second Period. 

	Analysis 
	Analysis 
	142. The burden of proof in this appeal rests on the Appellant, which must show that the Respondent was incorrect to raise the assessments in respect of the EWSS payments made to it. In the High Court case of Meno//y Homes Ltd v. Appeal Commissioners [201 OJ IEHC 49, Charleton J stated at paragraph 22 that "The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal Commissioners as to whether the taxpayer ha
	143. The EWSS provided for wage subsidies during the Covid-19 pandemic where an employer was expected to experience a reduction of at least 30% in either turnover or customer orders received during a specified period compared to the appropriate corresponding period. When the EWSS was introduced, the specified period was 1 July 2020 to 31 December 2020 (i.e. the First Period) and the corresponding period was 1 July 2019 to 31 December 2019. From 1 January 2021 , the specified period was 1 January 2021 to 30 
	144.The primary issue to be determined is whether the Appellant was entitled to rely on Appendix I to the Guidelines to separate its turnover between what it contended were its individual business divisions of The Respondent also contended that the rolling reviews carried out by the Appellant during the First Period were not in compliance with the Guidelines. While the Appellant stated that it had been placed by the 
	Respondentonstrictproofofitscompliancewithalloftheeligibility criteriaoftheEWSS, 
	theCommissioneris satisfiedthatnothingfurtherfalls tobeconsideredinthis regard. 
	145.The Commissioner will firstly address how the Guidelines should be interpreted when considering whethertheAppellant had separatebusiness divisions. Theconclusions on interpretationwillthenbeappliedtotheevidenceadduced. 
	InterpretationoftheGuidelines 
	146.Section 28B of the EMPI Act 2020 provides the legislative framework for the EWSS. Section 28B(20) directed the Respondent to publish the Guidelines, and the Guidelines (inter alia) clarified that the EWSS could potentially be applied to individual business divisions of“entities”.Appendix ItotheGuidelines,insofaras relevant,statedthat 
	“The 30%reduction in turnover or customer orders may be applied at the level of the entity as awhole or, if an entity is formally structured (and has been since before the COVID-19pandemic restrictionsinMarch2020) intoindividualBusiness Divisions, at the level of the individual Business Division. In such a case, each of the Business Divisions of such an entity which meets the eligibility criteria may be eligible for the subsidy.Thedeclineinturnoverorcustomerorders ineachBusinessDivisionmustbe capable of bei
	147.Appendix IItotheGuidelines wastitled“Additional Guidanceonemployees” andfurther discussed the potential applicability of EWSS to “entities” with separate business divisions. The Appellant claimed that Appendix II did not apply to it, whereas the Respondentassertedthatitdid.TheCommissionerfinds Appendix IIparticularly complex and difficult to understand in places, e.g. “Corporate structures may involve several closely entwined entities which use a single employer registration for a number of separateDivi
	148.Although capitalised, the term “Business Division” was not defined in the Guidelines. 
	Neither was the term “management structure”. The Appellant’s expert provided working definitions of both, with which the Respondent’s expert stated she did not disagree in principle,butshedidnotacceptshouldbeappliedtotheAppellant.Theevidenceofboth expertswas focusedonwhethertheAppellanthadindividualbusiness divisions withtheir ownmanagementstructures. 
	149.It was accepted by both sides that, following the judgment in Fire Safety Security, the EMPIAct2020felltobeinterpretedasataxationstatute.InPerrigoPharmaInternational Designated Activity Company vMcNamara [2020] IEHC 552 (“Perrigo”), the High Court (McDonald J)summarised (at paragraph 74) the principles of statutory interpretation as they applytotaxation: 
	“The principles to be applied in interpreting any statutory provision are well settled. They weredescribedinsomedetailby McKechnieJ.intheSupremeCourtinDunnes Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were reaffirmedrecentlyinBookfindersLtdv.TheRevenueCommissioner[2020]IESC60. Based on the judgment of McKechnie J., the relevant principles can be summarised as follows: 
	(a)Ifthewordsofthestatutoryprovisionareplainandtheirmeaningis self-evident, then, save for compelling reasons to be found within the Act as a whole, the ordinary,basic andnaturalmeaningofthewords shouldprevail; 
	(b) 
	(b) 
	(b) 
	Nonetheless, even with this approach, the meaning of the words used in the statutory provision must be seen in context. McKechnie J. (at para. 63) said that: “… context is critical: both immediate and proximate, certainly within the Act as a whole,butinsomecircumstances perhaps evenfurtherthanthat”; 

	(c) 
	(c) 
	Where the meaning is not clear but is imprecise or ambiguous, further rules of construction come into play. In such circumstances, a purposive interpretation is permissible; 


	(d)Whateverapproachis taken,eachwordorphraseusedinthestatuteshouldbe given a meaning as it is presumed that the Oireachtas did not intend to use surplusageortousewords orphrases withoutmeaning. 
	(e)Inthecaseoftaxationstatutes,ifthereisambiguity inastatutoryprovision,the wordshouldbeconstruedstrictlysoastopreventafreshimpositionofliability from beingcreatedunfairly bytheuseofobliqueorslack language; 
	(f)Nonetheless,eveninthecaseofataxationstatute,ifaliteralinterpretationofthe provisionwouldleadtoanabsurdity(inthesenseoffailingtoreflectwhatotherwise is thetrueintentionofthelegislatureapparentfromtheActas awhole)thenaliteral 
	interpretationwillberejected. 
	(g) Although the issue did not arise in Dunnes Stores v. The Revenue Commissioners, there is one further principle which must be borne in mind in the context of taxation statute. That relates to provisions which provide for relief or exemption from taxation. This was addressed by the Supreme Court in Revenue Commissionersv.Doorley [1933]I.R.750whereKennedy C.J.saidatp.766: 
	“Now the exemption from tax, with which we are immediately concerned, is governedby thesameconsiderations.Ifitis clearthatataxis imposedbythe Actunderconsideration,thenexemptionfromthattaxmustbegivenexpressly and in clear and unambiguous terms, within the letter of the statute as interpreted with the assistance of the ordinary canons for the interpretation of statutes.Thisarisesfromthenatureofthesubject-matterunderconsideration and is complementary to what I have already said in its regard. The Court is not
	150.The Appellant submitted that Appendix I was directed at complex businesses such as itself, and that the terms “business division” and “management structure” should be interpreted in the context of a complex business such as the Appellant. The Commissionerhas nodifficulty acceptingthattheevidencebeforehimdemonstrates that 
	the Appellant, is a complex 
	business. 
	151.However,theCommissionernotes thatAppendix Iis notstatedtoapply only to“complex businesses”,andthatitdoes notlimitthepotentialapplicability ofthe“individualbusiness divisions” provision to companies of a certain size or number of employees. In Determination75TACD2024,theCommissionconsideredthepotentialapplicability ofthe “individualbusiness divisions”testtoasmallcompany (approximately 20-25employees). While the Commission found that it did not satisfy the requirements of the test, this was not because Ap
	151.However,theCommissionernotes thatAppendix Iis notstatedtoapply only to“complex businesses”,andthatitdoes notlimitthepotentialapplicability ofthe“individualbusiness divisions” provision to companies of a certain size or number of employees. In Determination75TACD2024,theCommissionconsideredthepotentialapplicability ofthe “individualbusiness divisions”testtoasmallcompany (approximately 20-25employees). While the Commission found that it did not satisfy the requirements of the test, this was not because Ap
	circumstances, the Commissioner does not agree with the Appellant that Appendix I is limited to complex businesses, and consequently he does not accept that it should be interpreted in that light. The Commissioner does not consider that either of the phrases “individual business divisions” or “management structure” is aterm of art, and therefore is satisfiedthatthey shouldbegiventheirordinarymeaning;InspectorofTaxes vKiernan [1981]IR117. 

	152.On the other hand, the Respondent argued that the “individual business division” provision was in effect an extension of the parameters of the EWSS and that therefore the principle in RevenueCommissioners v. Doorley [1933]IR 750 (“Doorley”) should be applied so that Appendix I be given a strict interpretation. However, the Commissioner considers thattheGuidelines constitutesecondary legislation,as theywerepublishedby the Respondent under section 28B(20) of the EMPI Act 2020. Secondary legislation cannot
	153.Therefore,theCommissioner considersthat “theordinary,basicand natural meaning of the words” in Appendix I, as per McDonald J in Perrigo, should be applied by him in determiningthis appeal.Animportantquestionthatarisesis whethertherequirementfor individualbusiness divisions withseparatemanagementstructuresapplies atthelevelof the Appellant itself,as argued by the Respondent, orwhetherthe Commissioner should 
	haveregard 
	as submittedbytheAppellant. 
	154.TheCommissionerconsiders thattheevidencebeforehimdemonstratedthat,inorderto 
	properlyunderstandtheAppellant’s business,itisnecessarytohaveregard , and he is satisfied that there is nothing in Appendix I that 
	precludes himfromconsideringthis widercontext.However,theCommissionerconsiders thatAppendix Iis clearlyconcernedwiththeindividual business divisions of the“entity”. 
	It is also clear that the “entity” in this instance is the Appellant This is becausethefirstsentenceofAppendix Istates that 
	“The 30%reduction in turnover or customer orders may be applied at the level of the entity as awhole or, if an entity is formally structured (and has been since before the COVID-19pandemic restrictionsinMarch2020) intoindividualBusiness Divisions, at theleveloftheindividualBusiness Division.” 
	155.Consequently,thedeclineinturnoverapplies atthelevelofthe“entity”,eitherasawhole or by reference to its individual business divisions. In this appeal, it was the turnover of 
	theAppellant, 
	,thatwas relevant.Therefore,itfollows 
	thattheentity,forthepurposes oftheGuidelines,was theAppellant. 
	156.Appendix Igoes on to say that “In such acase, each of the Business Divisions of such an entity which meets the eligibility criteria may be eligible for the subsidy.” It is clear therefore that it is the individual business divisions of the entity, i.e. the Appellant, that need to satisfy the requirements of Appendix I, and that if they do not do so, it is not 
	permissible to look beyond the Appellant to attempt to satisfy 
	Artifact

	them. 
	157.Furthermore,Appendix Igoes ontosay that,“EachBusiness Divisionmusthaveaclearly defined and distinct management structure in place separate to the other Business Divisions andthesestructuresmustbeformalisedandhavebeenwellestablishedbefore the advent of the COVID-19 pandemic.” The Commissioner considers that this requirement,thateachbusiness divisionhaveits ownmanagement structure, applies to 
	business divisions ofthe“entity”andnottoanothercorporatebodyororganisatio . This is clear from the context of the paragraph, which is concerned with 
	business divisions ofthe“entity”: 
	“The 30%reduction in turnover or customer orders may be applied at the level of the as awhole or, if an is formally structured (and has been since before the COVID-19pandemic restrictionsinMarch2020) intoindividualBusiness Divisions, at the level of the individual Business Division. In such a case, each of the Business Divisions of such an which meets the eligibility criteria may be eligible for the subsidy.Thedeclineinturnoverorcustomerorders ineachBusinessDivisionmustbe capable of being separately identif
	entity 
	entity 
	entity 
	entity 

	158.Therefore,the Commissioner is satisfiedthat theAppellant needs to demonstrate that it had individual business divisions, with each business division having a clearly defined and distinct management structure. While neither “business division” nor “management structure” is defined in the EWSS, the Commissioner will utilise the definitions agreed upon by the two expert witnesses. Furthermore, as the Appellant claimed EWSS in 
	respect of its employees within (as so contended), tself had to 
	Artifact
	Artifact

	satisfytheeligibility criteriatoqualifyforEWSS. 159.To conclude on this section, the question(s) to be determined is whether the Appellant 
	was formally divisionalised into ,with each division being “amajor 
	Artifact

	sectionofabusinesswithresponsibility for aparticular areaofcommercialactivity.” The Appellant also had to show that each division had a clearly defined and distinct management structure, where management structure is defined as “the arrangement of andrelations betweenthepartsorelements(ofabusiness)todealwithorcontroland/or organisethingsorpeople,orboththings andpeoplewithinamorecomplexwhole.”Ifthe Appellant has demonstrated the requisite divisionalisation, it is also necessary for it to showthat satisfiedth
	Artifact

	WhethertheAppellanthadseparatebusiness divisions 
	160.Therewas alargeamountofevidenceprofferedinthis appeal,includingnumerousbooks of documents (6) and correspondence (3), as well as witness statements and oral evidence from eight factual witnesses, and reports and oral evidence from two expert 
	witnesses.ItwasclearfromtheevidencethattheAppellanti , it was perhaps unsurprising that 
	each side was able to point to different aspects of the Appellant’s business, ,thatwereusedtosupportits caseandattempttorefute 
	the other’s. A large part of the challenge facing the Commissioner in this appeal is attempting to disentangle much of the complexity of the evidence in order to determine 
	whether the Appellant itself, , satisfied 
	therequirementsoftheGuidelines. 
	The Appellant’s principal activities 
	161.Inseekingtodisentanglethiscomplexity,andtofindaway tofocustheevidenceonwhat needs to be determined, the Commissioner believes it useful, in the first instance, to considerwhattheAppellantitselfdoes.Ahelpfulstartingpointis theAppellant’s directors’ 
	report and financial statements for the year to 2019. At of that report, 
	Artifact
	Artifact

	under “Principal Activities”, it is stated that “ .” This statement of its principal activities is repeated in the 
	director’sreportforthe year ended 2020, andagain in the director’s report for 
	Figure

	theyearended 2021. 
	Artifact

	162.The Commissioner is satisfied that the above description tallies with the evidence he 
	heard during the hearing. While appeared unhappy at the suggestion during 
	Artifact

	crossexaminationthattheAppellant’s rolewasto“simplyselltheproductsthatitisgiven 
	tosell 
	,hedidnotdisagreewiththedescription 
	inthedirectors’reports,andagreedthattheAppellantwas aretailer. 
	163.Whilenotseekingtominimisethechallenges involvedincarryingoutthoseactivities,the Commissionerconsidersthat theAppellant’s principal activitieswerethereforerelatively straightforward. While the evidence demonstrated that the operational aspects of the Appellant’s business were frequently complex, the Commissioner is satisfied that the 
	Appellant’s principal activities did not include 
	Artifact
	164. “
	correctly instore.” 
	165. . 166. 
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	167. 
	170.Therefore, the Commissioner is satisfied that the evidence demonstrated that the role of 
	the Appellant was focused on selling 
	Management of-
	-

	171. The Commissioner considers that it is useful to consider how-were managed 
	Artifact
	r 
	172.The Commissioner accepts that there is some evidence of separation within the Appellant, which it sought to rely upon to justify its argument that it was divisionalised. 
	There was separation of staffing between at the operations level 
	Artifact

	( 
	),withemployees givendifferentemploymentcontracts 
	and training depending on the area to which they were recruited. . Reporting of Appellant’s income 
	173.Significant emphasis was placed by the Appellant on the reporting in its 
	Artifact

	, ,andthengoesontostateturnoverfor 
	174.The Commissioner does not agree that this analysis in itself demonstrates a divisionalisationoftheAppellant.Heconsiders itnotinsignificantthatalloftheAppellant’s 
	income was .Further, 
	he considers that the Appellant was unable to point to any other contemporaneous documentationthatexplicitly statedthatitwas separatedintodivisions. 
	Whether the Appellant was formally divisionalised 
	175.Ultimately,theCommissionerisnotsatisfiedthattheAppellant wasabletodemonstrate 
	its separationinto divisions.Heconsidersthattheevidenceshowedthat . However,muchoftheactivity that theAppellant pointed 
	to, in attempting to show it was divisionalised, concerned 
	Artifact
	. The activities of the Appellant were primarily directed to selling the goods 
	176.The Commissioner accepts that the Appellant may informally consider itself divisionalised into , and notes that the Appellant's expert stated that such signalling can represent to both insiders and outsiders that separate divisions exist. However, the Guidelines are clear that the Appellant must have been formally structured into separate divisions. The Commissioner is satisfied that the preponderance of evidence goes to show that it was not formally divisionalised. In particular, the Appellant had not 
	demonstrated why its requ ired it to be 
	formally divisionalised, and the Commissioner concludes that it was not. 
	The Appellant's management structures 
	177.The Commissioner considers that his view is fortified by consideration of whether the Appellant had clearly defined and distinct management structures in place for its alleged divisions. As noted above, both of the expert witnesses agreed that "management structure" was not a term that was widely used in the academic community, and much of their oral evidence was spent on their views as to whether or not the Appellant had distinct management structures. However, both agreed on a working definition of "t
	178.The Commissioner considers that there was some evidence of separation of management between within the Appellant, at least at the lower end of the chain of management. As previously noted, employees were hired to work in specifically 
	). There were 
	179. The sections within the Appellant each had different KPls, although it 
	179. The sections within the Appellant each had different KPls, although it 
	179. The sections within the Appellant each had different KPls, although it 
	Artifact

	seemed to the Commissioner that these were focused on operational matters, such as waste management, rather than anything more strategic or high level. Furthermore,. 

	180. 
	180. 
	It was not in dispute that the Appellant did not have a sole manager responsible for each 


	Artifact
	of 
	. However, the Appellant argued that its senior 
	managers wore 1111 hats and were able to appraise matters through the prism 
	-

	Artifact
	, as required. 
	181 . The Guidelines required that each business division have a "clearly defined and distincf' management structure. However, the Commissioner is satisfied that the Appellant did not have a distinct management structure for each of as its senior management was unified. The Commissioner considers that, in order for the Appellant to be able to demonstrate a separate management structure for each of its contended 
	divisions, it would at least require a head of division for each o 
	Artifact
	The expert evidence 
	182. There was significant disagreement between the experts as to whether or not "management structure" was synonymous with "organisation chart". Overall, the Commissioner was more persuaded by the evidence of the Respondent's expert that an organisation chart was a useful proxy for showing the management structure of a business. He considers it noteworthy that in December 2020, in response to a request by the Respondent to "provide the separate management structure for each ofthe divisions", 
	the Appellant's provided a copy of its organisation chart 
	Artifact
	-and stated "Please find attached management structure as requested." The Commissioner considers that this suggests that the Appellant's understanding of its management structure when it applied for EWSS was similar to that set out in its organisation chart. 
	183. The Appellant's expert argued that the Appellant had a matrix-style management structure . The Commissioner has already acknowledged that there 
	was frequent engagement by the Appellant's senior managemenall 
	Artifact
	Artifact
	However, the Commissioner 
	accepts the argument of the Respondent's expert that there was a lack of evidence of 
	formal reporting lines from the Appellant's management 
	Artifact
	Artifact
	and that the existence of a matrix structure would require 
	such formality. In any event, even if there was some type of matrix relationship between the Appellant , the Commissioner considers that this would not be sufficient to show that the "enUty", i.e. the Appellant, itself had a clearly defined and distinct management structure for each of its contended divisions. 
	184.Overall,whilesatisfiedthatbothexperts gaveindependentandwell-arguedevidence,the 
	CommissionerpreferredtheevidenceoftheRespondent’s expert.Heconsiders thatthe 
	Appellant’s experttendedtoconflatetheAppellantwith ,anddidnot 
	Artifact

	sufficiently identify the aspects of the Appellant’s business that were managed and 
	controlled by it, The Commissioner has already addressed the 
	Artifact

	argument that the Appellant had amatrix style of management. Other matters to which the Appellant’s expert gave significant weight were the different demographics that the 
	Appellant targeted with , as well as the different 
	Artifact

	competitors that it had across its offerings, 
	. The 
	Commissioneraccepts thatthis was thecase. 
	185.However, he was persuaded by the replying evidence of the Respondent’s expert that there was a lack of differentiation on the part of the Appellant to address these 
	demographic differences – The Commissioner also found more compelling the evidence of the 
	Respondent’s expert that the consideration of “value chain” activities (e.g. logistics and procurement) pointed to a lack of divisionalisation of the Appellant, for the reasons already discussed. 
	186.Consequently, for all of the above reasons, the Commissioner is satisfied that the 
	Appellanthas notdemonstratedthatithad individualbusiness divisions withclearly 
	Artifact

	distinctmanagementstructures,as requiredby theGuidelines.However,evenifitcould 
	besaidthattheAppellanthadseparatebusiness divisions fori 
	the Commissioner considers that the evidence to suggest the existence of a separate 
	Artifact
	was veryweak. 
	The Appellant’s ‘division’ 
	Artifact

	187.The Appellant’s role in the sale of 
	. 188. . 189. . 
	190. 
	Artifact
	Artifact
	statements, but the Commissioner does not consider that this by itself is in any way sufficient to prove the existence of aseparate division. Without more, it merely proves thefactthattheAppellantreporteditsgross profits ona basis. 
	Artifact

	191.Itwas notindisputethattheAppellanthadnostaffassignedtoitsputative division. The Commissioner considers that no satisfactory rationale was put forward by the Appellant as to why it allegedly required a separate division, in circumstances 
	Artifact
	Artifact

	Theonly documentaryevidencetosuggestthat the 
	whereithadno staffor management . . 192.Therefore,theCommissionerconcludes that,eveniftheAppellanthadseparate divisions,itdidnothaveaseparate division.Consequently,itwas notentitled 
	Appellant had division was the reporting in its annual financial 
	Appellant had division was the reporting in its annual financial 


	to reduce its turnover for the purposes of its EWSS eligibility by removing the ·
	-

	Artifact
	Treatment by the Appellant of-turnover 
	193.During the hearing, the Commissioner asked the parties to prepare turnover figures on the basis that -did not constitute a separate division. On the final day of the hearing, the Appellant submitted figuresthat combined -with the ' 
	Artifact
	6 

	. However, the Commissioner considers that there is no basis in either the EMPI Act 2020 or the Guidelines for dividing up the -turnover in such a subjective or arbitrary way, and he does not agree with the Appellant that it was appropriate to do so. 
	194. It was accepted by the Appellant that if the entirety of its forecast -turnover was included in 1111,it would not have satisfied the turnover test for either the First or Second Periods, in that it would not have anticipated suffering a decline in turnover of at least 30% compared to the relevant corresponding period. Consequently, the Commissioner finds that, even if were separate divisions (and for the avoidance of doubt, he has already found that they were not), the would not have satisfied the EWSS
	Rolling reviews 
	195.As he has found that the Appellant was not entitled to participate in the EWSS on the basis that it did not satisfy the requirements for individual business divisions set out in Appendix I to the Guidelines, it is not necessary to make any formal findings on the Respondent's objections to the rolling reviews carried out by the Appellant in respect of the First Period. However, as a significant amount of time was spent by the Respondent during cross examination and submissions on the issue, the Commissio
	196.In the Commissioner’s experience, the Appellant’s approach during the First Period, of comparingits 2019turnovertofourpotentialscenarios,wasunusual.TheCommissioner agrees withtheRespondentthatthis approachis notdirectly inlinewiththeexampleset out in the Guidelines, which appears to anticipate one potential scenario for forecast turnover being applied.However,this doesnotmeanthat theAppellant’s approachwas by the legislation or the Guidelines, and the Commissioner concludes that it was not.Section28B(5)
	prohibited 

	197.Overall,theCommissionerwassatisfiedthattheAppellant’s projectionsonturnoverwere well-considered and reasonable (obviously asidefrom thefinding that it was not entitled to proceed on the basis that it had individual business divisions). In particular, the CommissionerconsideredthecriticismsbytheRespondentoftheAppellantapplyingtwo scenarios thatenvisagedfuturelockdownstobemisplaced.TheCovid-19pandemicwas anunprecedentedevent,andnobody knewinsummer/autumn2020whatwouldtranspire thatcomingwinter.Consequently
	198.Additionally,theCommissionerwassatisfiedthattheevidenceof whilestrictly 
	Artifact

	speaking hearsay, was relevant and appropriate, in circumstances where the former employee of the Appellant who had carried out the rolling reviews at the time was unavailable to attendthehearing. Therefore, if any formalfindings onthequestion of its rolling reviews were required, the Commissioner would have found that the Appellant satisfiedtherequirements of section 28B(5) of the EMPI Act 2020 andthe Guidelines in respect of the First Period reviews. The Respondent accepted at the hearing that there was n
	Conclusion 
	199.Inconclusion,theCommissionerdeterminesthattheAppellantfailedtodemonstratethat it was entitled toapply the “individual business divisions” provisions of Appendix Itothe Guidelines. In particular, it failed to demonstrate that it was formally structured into 
	separate business divisions of ,with each having their own clearly 
	Artifact

	defined and distinct management structure. Even if it had been able to show that it had 
	separatedivisions for ,itfailedtodemonstratethatithad division, 
	Artifact
	Artifact

	and consequently its alleged division would not have satisfied the turnover test for 
	Artifact

	eithertheFirstorSecondPeriod.Therefore,itwasnotentitledtoparticipateintheEWSS andits appealis unsuccessful. 
	These figures were calculated retrospectively, but done on a "forecasted" basis. Given the circumstances in which the Appellant was asked to calculate these figures, the Commissioner is satisfied that this was appropriate. 
	These figures were calculated retrospectively, but done on a "forecasted" basis. Given the circumstances in which the Appellant was asked to calculate these figures, the Commissioner is satisfied that this was appropriate. 
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	Determination 
	Determination 
	200.In the circumstances, and based on a review of the facts and a consideration of the submissions, material and evidence provided by both parties, the Commissioner is satisfied that the Respondent was correct in raising EWSS assessments in the total amountof€8,872,812.51forSeptember2020toJune2021.Therefore,theassessments stand. 
	201.This Appealis determinedinaccordancewithPart40AoftheTCA1997andinparticular section 949AK thereof. This determination contains full findings of fact and reasons for thedetermination,as requiredundersection949AJ(6)oftheTCA1997. 

	Notification 
	Notification 
	202.This determinationcomplies withthenotificationrequirements setoutinsection949AJ of theTCA1997,inparticularsection949AJ(5)andsection949AJ(6)oftheTCA1997.For theavoidanceofdoubt,thepartiesareherebynotifiedofthedeterminationundersection 949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via digital email communication only (unless the Appellant opted for postal communication andcommunicated

	Appeal 
	Appeal 
	203. Any party dissatisfiedwiththedeterminationhasarightofappealonapointorpointsof law only within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commissionhasnodiscretiontoacceptany requesttoappealthedeterminationoutside thestatutory timelimit. 
	Artifact
	SimonNoone AppealCommissioner 27May2026 
	The Tax Appeals Commission has been requested to state and sign a case for the opinion of the High Court in respect of this determination, pursuant to the provisions of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997. 






