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Introduction

1.

This is an appeal to the Tax Appeals Commission (“‘the Commission”) brought by the
Appellant under section 28B(14) of the Emergency Measures in the Public Interest
(Covid-19) Act 2020 as amended (“EMPI Act 2020”) against assessments raised by the
Revenue Commissioners (“the Respondent”) in respect of the Employment Wages
Subsidy Scheme (“EWSS”). The assessments were raised for the periods July to
December 2020, January to September 2021, November 2021 and April 2022 (“the
relevant periods”) and were in the total amount of €313,400.00. The assessments were
raised on the basis that the Appellant had failed to abide by the terms of the EWSS.

The appeal proceeded by way of an oral hearing, which was held on 11 November 2025.
The Appellant was represented by Junior Counsel and the Respondent was represented
by Senior Counsel. The CEO of the Appellant attended and gave evidence as a witness

on behalf of the Appellant.

Prior to the hearing, the Appellant notified the Commission that the Appellant wished to
have its appeal hearing in private. Therefore, the appeal hearing was held in private and
this determination will be redacted before its publication on the Commission’s website,
under section 949A0 of the TCA 1997.

Background

4.

The EWSS was introduced by the Financial Provisions (Covid-19) (No. 2) Act 2020, which
inserted section 28B into the EMPI Act 2020 and replaced the Temporary Wage Subsidy
Scheme. The EWSS was introduced in the context of the restrictions implemented on foot
of the Covid-19 pandemic and provided for a flat rate subsidy to qualifying employers
based on the number of paid and eligible employees on the employer’s payroll, and also
charged a reduced rate of employer PRSI of 0.5% on wages paid that were eligible for

the subsidy payment.

The Appellant is a company which was incorporated on | and participated in
the EWSS from July 2020. In 2021 and 2022, the Appellant and the Respondent engaged
in correspondence regarding eligibility for the EWSS. On 12 July 2022 and 23 August
2022, the Respondent informed the Appellant that the Appellant did not qualify for the
EWSS. On 12 July 2024 and 24 September 2024, the Respondent restated its position
and informed the Appellant that the Respondent would raise assessments under section
28B of the EMPI Act 2020.

On 30 September 2024, the Respondent raised assessments against the Appellant on
the basis that it had failed to abide by the terms of the EWSS:
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7. On 18 October 2024, the Appellant submitted a Notice of Appeal to the Commission in

respect of those amounts.

8. The Appellant and the Respondent subsequently submitted Statements of Case under
section 949Q of the Taxes Consolidation Act 1997 (“TCA 1997”) and pre-hearing
documentation under section 949S of the TCA 1997, as well as additional documentation
at the hearing. The Commissioner has considered all the documentation submitted by the

parties in this appeal.

Legislation and Guidelines

9. Section 28B of the EMPI Act 2020, as in force from 1 July 2020, provided (among other
things) that:

“(2) Subject to subsections (4) and (5), this section shall apply to an employer where -

(a) (i) in accordance with guidelines published by the Revenue
Commissioners under subsection (20)(a), the employer demonstrates
to the satisfaction of the Revenue Commissioners that, by reason of

Covid-19 and the disruption that is being caused thereby to commerce

(1) there will occur in the period from 1 July 2020 to 31 December
2020 (in this subsection referred to as 'the specified period’) at
least a 30 per cent reduction, or such other percentage
reduction as the Minister may specify in an order made by him
or her under subsection (21)(b), in either the turnover of the
employer's business or in the customer orders being received
by the employer by reference to the period from 1 July 2019 to
31 December 2019 (in this subsection referred to as 'the

corresponding period’),

(ll) in the case where the business of the employer has not
operated for the whole of the corresponding period but the
commencement of that business's operation occurred no later
than 1 November 2019, there will occur in the part of the
specified period, which corresponds fto the part of the
corresponding period in which the business has operated, at
least a 30 per cent reduction, or such other percentage
reduction as the Minister may specify in an order made by him

or her under subsection (21)(b), in either the turnover of the
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employer's business or in the customer orders being received
by the employer by reference to that part of the corresponding

period, or

(lll) in the case where the commencement of the operation of
the employer's business occurred after 1 November 2019, the
nature of the business is such that the turnover of the employer's
business or the customer orders being received by the employer

in the specified period will be at least -
(A) 30 per cent, or

(B) such other percentage as the Minister may specify in

an order made by him or her under subsection (21)(b),

less than what that turnover or those customer orders,
as the case may be, would otherwise have been had
there been no disruption caused to the business by

reason of Covid-19, or

(ii) the employer's name is entered in the register established and maintained
under section 58C of the Child Care Act 1991,

and
(b) the employer satisfies the conditions specified in subsection (3).

(2A) Subject to subsections (4) and (5), this section shall apply to an employer for the
period from 1 January 2021 to 30 June 2021 (in this subsection referred to as 'the

second specified period') where -

(a) (i) in accordance with guidelines published by the Revenue
Commissioners under subsection (20)(a), the employer demonstrates to the
satisfaction of the Revenue Commissioners that, by reason of Covid-19 and the

disruption that is being caused thereby to commerce -

() there will occur in the second specified period at least a
30 per cent reduction, or such other percentage reduction as the
Minister may specify in an order made by him or her under
subsection (21)(b), in either the turnover of the employer's
business or in the customer orders being received by the

employer by reference to the period from 1 January 2019 to 30




June 2019 (in this subsection referred to as 'the second

corresponding period’),

(1) in the case where the business of the employer has not
operated for the whole of the second corresponding period but
the commencement of that business's operation occurred no
later than 1 May 2019, there will occur in the part of the second
specified period, which corresponds to the part of the second
corresponding period in which the business has operated, at
least a 30 per cent reduction, or such other percentage
reduction as the Minister may specify in an order made by him
or her under subsection (21)(b), in either the turnover of the
employer's business or in the customer orders being received
by the employer by reference to that part of the second

corresponding period, or

(lll)  in the case where the commencement of the operation
of the employer's business occurred after 1 May 2019, the
nature of the business is such that the turnover of the employer's
business or the customer orders being received by the employer

in the second specified period will be at least -
(A) 30 per cent, or

(B) such other percentage as the Minister may specify in an

order made by him or her under subsection (21)(b),

less than what that turnover or those customer orders, as the
case may be, would otherwise have been had there been no

disruption caused to the business by reason of Covid-19,

or

(i) the employer's name is entered in the register established and maintained
under section 58C of the Child Care Act 1991,

and

(b)

the employer satisfies the conditions specified in subsection (3).




(2B) Subject to subsections (4) and (5), this section shall apply to an employer for the
period from 1 July 2021 to the date on which the qualifying period expires in respect of

the employer where-

(a) (i) in accordance with guidelines published by the Revenue Commissioners
under subsection (20)(a), the employer demonstrates to the satisfaction of the
Revenue Commissioners that, by reason of Covid-19 and the disruption that is

being caused thereby to commerce-

(1) there will occur in the period from 1 January 2021 to 31 December 2021
(in this subsection referred to as 'the third specified period’) at least a 30 per
cent reduction, or such other percentage reduction as the Minister may
specify in an order made by him or her under subsection (21)(b), in either
the turnover of the employer's business or in the customer orders being
received by the employer by reference to the period from 1 January 2019 to
31 December 2019 (in this subsection referred to as 'the third corresponding

period'’),

(1) in the case where the business of the employer has not operated for the
whole of the third corresponding period but the commencement of that
business's operation occurred no later than 1 November 2019, there will
occur in the part of the third specified period, which corresponds to the part
of the third corresponding period in which the business has operated, at least
a 30 per cent reduction, or such other percentage reduction as the Minister
may specify in an order made by him or her under subsection (21)(b), in
either the turnover of the employer's business or in the customer orders
being received by the employer by reference to that part of the third

corresponding period, or

(1) in the case where the commencement of the operation of the employer's
business occurred after 1 November 2019, the nature of the business is such
that the turnover of the employer's business or the customer orders being

received by the employer in the third specified period will be at least-
(A)30 per cent, or

(B)such other percentage as the Minister may specify in an order made
by him or her under subsection (21)(b), less than what that turnover or

those customer orders, as the case may be, would otherwise have been




had there been no disruption caused to the business by reason of Covid-
19,

or

(i) the employer's name is entered in the register established and
maintained under section 58C of the Child Care Act 1991,

and
(b) the employer satisfies the conditions specified in subsection (3).
(3) The conditions referred to in subsection (2)(b), (2A)(b) or (2B)(b) are -

(a) the employer has logged on to the online system of the Revenue
Commissioners (in this section referred to as 'ROS’) and applied on ROS to be

registered as an employer to which this section applies,

(b) having read the declaration referred to in ROS as the 'Covid-19:
Employment Wage Subsidy Scheme' declaration, the employer has submitted

that declaration to the Revenue Commissioners through ROS,

(c) the employer has provided details of the employer's bank account on

ROS in the 'Manage bank accounts' and 'Manage EFT fields, and

(d) the employer is throughout the qualifying period eligible for a tax
clearance certificate, within the meaning of section 1095 of the Act, to be issued

to him or her.

(4) Where on any date in the qualifying period the employer ceases to satisfy the
condition specified in subsection (3)(d), the employer shall cease to be an employer to

which this section applies as on and from that date.

(5) Where, by virtue of subsection (2) (apart from paragraph (a)(ii) thereof), (2A) (apart
from paragraph (a)(ii) thereof) or (2B) (apart from paragraph (a)(ii) thereof), and

subsection (3), an employer is an employer to which this section applies -

(a) immediately upon the end of each income tax month (in this subsection
referred to as 'the relevant income tax month') in the qualifying period, apart
from July 2020 and the last such month, the employer shall review his or her

business circumstances, and

(b) if, based on the result of that review, it is manifest to the employer that

the outcome referred to in clause (I), (ll) or (lll), as the case may be, of




subsection (2)(a)(i), (2A)(a)(i) or (2B)(a)(i) that had previously been envisaged

would occur will not, in fact, now occur, then -

(i) the employer shall immediately log on to ROS and declare that,
from the first day of the income tax month following the relevant income
tax month (in subparagraph (ii) referred to as 'the relevant day'), the

employer is no longer an employer to which this section applies, and

(ii) on and from the relevant day, the employer shall not be an
employer to which this section applies and shall not represent that his
or her status is otherwise than as referred to in this subparagraph nor

cause the Revenue Commissioners to believe it to be so otherwise.

[.]

(11) Where the Revenue Commissioners have paid to an employer a wage subsidy
payment in relation to an employee in accordance with subsection (7)(a) and it
transpires that the employer was not entitled to receive such payment in relation to the
employee, the wage subsidy payment so paid to the employer shall be refunded by

the employer to the Revenue Commissioners.

(12) An amount that is required to be refunded by an employer to the Revenue
Commissioners in accordance with subsection (11) (in this section referred to as
'relevant tax') shall be treated as if it were income tax due and payable by the employer
from the date the wage subsidy payment referred to in that subsection had been paid
by the Revenue Commissioners to the employer and shall be so due and payable

without the making of an assessment.

[.]

(13) Notwithstanding subsection (12), where an officer of the Revenue Commissioners
is satisfied there is an amount of relevant tax due to be paid by an employer which has
not been paid, that officer may make an assessment on the employer to the best of
the officer's judgment, and any amount of relevant tax due under an assessment so
made shall be due and payable from the date the wage subsidy payment referred to

in subsection (11) had been paid by the Revenue Commissioners to the employer.

[..]

(14A) A person aggrieved by an assessment or an amended assessment to relevant
tax made on that person may appeal the assessment or amended assessment, as the

case may be, to the Appeal Commissioners, in accordance with section 949! of the
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10.

11.

12.

Act, within the period of 30 days after the date of the notice of assessment or the

amended assessment, as may be appropriate.

[.]

(19) The administration of this section shall be under the care and management of the
Revenue Commissioners and section 849 of the Act shall apply for this purpose with
any necessary modifications as it applies in relation to tax within the meaning of that

section.

(20) The Revenue Commissioners shall prepare and publish guidelines with respect

fo -

(a) the matters that are considered by them to be matters to which regard
shall be had in determining whether a reduction, as referred to in subsection
(2), (2A) or (2B), will occur by reason of Covid-19 and the disruption that is

being caused thereby to commerce, and

(b) the matters to which an employer shall have regard in determining the
appropriate class of Pay-Related Social Insurance to be operated by an
employer in relation to a qualifying employee for the purposes of compliance

by the employer with subsection (7)(e).”

Section 28B of the EMPI Act 2020 was amended from time to time to (among other things)
account for changes to qualifying periods as EWSS continued into 2021. From 1 January
2021, the second specified period was 1 January 2021 to 30 June 2021 and the second
corresponding period was 1 January 2019 to 30 June 2019 (section 28B(2A)). From 1
July 2021, the third specified period was 1 January 2021 to 31 December 2021 and the
third corresponding period was 1 January 2019 to 31 December 2019 (section 28B(2B)).
Otherwise in respect of these time periods, and insofar as is relevant to this appeal,

section 28B remained as set out above.

As required by section 28B(20) of the EMPI Act 2020, the Respondent published
guidelines on the operation of the EWSS (“the Guidelines”). The Guidelines stated that:
“this scheme is administered by Revenue on a self-assessment basis. Revenue will not
be looking for proof of eligibility at the registration stage. We will in the future, based on
risk criteria, review eligibility. In that context, employers should retain their evidence/basis

for entering and remaining in the scheme.”

In respect of the rolling review requirement mandated by section 28B(5) of the EMPI Act
2020, the Guidelines stated that:

11



https://eligibility.In

“Employers must undertake a review of the six month period on the last day of every

month (other than July 2020 and the final month of the scheme) to be satisfied whether

they continue to meet the above eligibility criteria and to take the necessary action of

withdrawing from the scheme where they do not.

This review must be undertaken on a rolling monthly basis comparing the actual and

projected business performance over the specified period...as illustrated below”.

Paydates in January to June 2021

Date review is
undertaken

Total of Column A & B equals 2021 figure

Actual results (A)

Projections (B)

2019 Comparative
period

31 December 2020

N/A

January to June 2021

31 January 2021

January 2021

February to June 2021

28 February 2021

January & February 2021

March to June 2021

31 March 2021

January to March 2021

April to June 2021

30 April 2021

January to April 2021

May and June 2021

31 May 2021

January to May 2021

June 2021

Actual results for
period January to

June 2019

Paydates in 2020

Date review is

Total of Column A & B equals 2020 figure

2019 Comparative

2020

December 2020

31 October 2020

July to October 2020

November & December 2020

30 November 2020

July to November 2020

December 2020

undertaken period
Actual results (A) Projections (B)

31 August 2020 July & August 2020 September to December 2020

30 September 2020 | July, August & September | October, November &

Actual results for the
period July to
December 2019

Evidence

Appellant’s Evidence
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13.

14.

15.

16.

B (hc withess”) was the CEO of the Appellant. He stated that he started

the Appellant in 201. |IEEE—
N The witness

stated that in |l 2019 he took a lease on a premises and took on the first employee.

He said he was in contact straightaway with his biggest customer (“the Company”)

Counsel took the witness to a letter from the Company (“the Company’s Letter”). The
witness agreed with the statement in that letter that: “As expected, Covid-19 significantly

impacted our business due to the severe restrictions imposed by the government over
the last 2 years | N . 7/ <cfore, our actual purchases made from
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17.

18.

Counsel brought the witness to the following documents and asked about the figures:

17.1.

A document titled “Paydates between 1 September to 31 December 2020'. The
witness stated that the figures meant the Appellant fulfilled €1,858,638 of orders
from forecast orders of €4,520,000. He stated that the figure of €4,520,000 under
“Base Year” were forecast orders, which meant what he would expect to turn over
with their customer. The witness said that he would have updated the monthly

forecasts.

A document titled “Paydates between 1 January to 30 June 2021”2, The witness
stated that the figures of 51.86% (€2,095,080) referred to the percentage of what
they achieved in fulfilled orders, out of €4,351,697 in projected orders under “Base

Line (Projected Orders)”.

An untitled document®. The witness stated that the figure of €5,362,275 referred
to total fulfilled orders for January to December and the figure of €7,695,000 under

“Base Year” was projected turnover for that year without Covid.

A letter from the Appellant to the Respondent received on 27 June 2022 (“the
Appellant’s Letter”)*. The witness confirmed that the figures in Column A under
“Monthly Sales 2020” and “Monthly Sales 2021” referred to “total fulfilled orders”
from the Company and everything else. He stated that the columns of expected
sales with the Company for 2020 and 2021 referred to turnover which the
Appellant would have done with the Company had Covid not happened and those

figures were arrived at from previous years’ experience.

During cross-examination, the witness accepted that the Appellant informed the
Respondent by letter of 10 July 2020 that it had been trading since April 2019. | R

-
I \Vhen Counsel took the witness to the

EWSS Eligibility Review Form (“ERF”) at page 752 of Book 3 of the Documents, the

" Indexed “ERF July — December 2020” at page 749 of Book 3 of the Documents and containing
figures under July to December, and figures under “Base Year Actual Orders”.

2 Submitted by the Appellant at the hearing and containing figures under January to June 2021, and
figures under “Base Line (Projected Orders)”.

3 Indexed “ERFs submitted to Revenue via ROS” at page 752 of Book 3 of the Documents and
containing figures under July to December 2021 and January 2022, and figures under “Base Year”.
4 At page 230 of Book 2 of the Documents.




19.

20.

21.

22.

23.

witness agreed that the Appellant submitted this on 5 October 2021. When asked about
the figure of €7,695,000, the Appellant stated that it was actual orders for 2019. He agreed
that the ERF showed orders of €110,000 for April 2019. When Counsel asked how this
tallied with the position that the Appellant did not commence trading until May 2019, the
witness said they were orders which he expected to fulfil afterwards. He denied that the

Appellant was paid those sums in April.

When Counsel asked: “But in terms of comparing like with like, clearly one looks to see
what orders took place actually in 2019 and one compares them then to the orders that
were taking place in 2020, isn't that right?”, the witness stated “Yes” and when Counsel
asked: “So, for instance, if you receive some oral suggestion that, look we might extend
our contract for a further, it might be worth 3 million over the year, that's not 3 million into
a particular month, it's spread out over each of the months, isn't that right?”, the witness

replied: “It's fulfilled over a number of months but the contract, or the sale is in that month.”

When Counsel took the witness to the Company’s Letter, the withess agreed that it was
undated and unauthored, and said it came by email. He said he asked the Company for
a letter to explain the turnover and what they would have expected to have done without

Covid. The witness gave the name of the person who he thought had written the letter.

When Counsel then took him to the Appellant’'s Letter, the witness confirmed that the
figures under “2019 Sales” referred to “completed orders, sales’. When Counsel pressed
the witness on what he meant by the term “orders” in the Appellant’s Letter, the witness
stated: “what | was expecting to do” and “forward orders”. When pressed on whether the
Appellant provided the Respondent with purchase orders, invoices, or any documentation
to substantiate the Appellant’s figures other than three invoices for April 2019, the witness

said: “/ think we’ve furnished anything that we've been asked for’.

When Counsel asked the witness about the figure of €4,495,000 in a letter from the
Appellant to the Respondent received on 12 August 2022, which was stated to be 6/12
of €8,990,000, the witness confirmed that the Appellant did not fulfil €8,990,000 of orders
in 2019 and agreed that the actual fulfilled orders for that period was €2,165,696. When
Counsel asked if there were purchase orders for June and December 2019 for €3,000,000

respectively, the witness said “no”.

-
-
-
I \hen Counsel then put to him that the

Appellant sought to create a picture of ceasing one activity and starting another, the
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24. When asked about rolling reviews, the witness stated that the Appellant conducted the

required rolling reviews and “had been doing that all along, the whole way through Covid’

25.
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Submissions

Appellant’s Submissions

27. The Commissioner sets out below a summary of the submissions made by the Appellant,

1

»




27.2.

27.3.

27.4.

27.5.

The EMPI Act 2020 is a taxing statute. For a tax to be imposed it must be clear
and unambiguous, which is consistent with the judgment in Bookfinders Ltd v The
Revenue Commissioners [2020] IESC 60. Certain aspects of the EMPI Act 2020
are remedial. In cases of doubt the criteria for eligibility should be construed
liberally, in particular when considering the definition of “customer order”, which
is undefined in the EMPI Act 2020. Equally, liability for alleged ineligibility should

not be imposed doubtfully. |

I The Appellant commenced a new

business on 2 May 2019.

The first specified period is 1 July 2020 to 31 December 2020 and the
corresponding period is 1 July 2019 to 31 December 2019. The orders for the first

specified period were in the amount of €1,858,000 as compared with orders for
the corresponding period in the amount of €4,520,000, which is a reduction of
58%. The orders for the first specified period were orders crystallised into sales
and the orders for the comparator period were orders received, as shown in pages
749-750 of Book 3 of the Documents, the Company’s Letter, and the Appellant’s

oral evidence.

The second specified period is 1 January 2021 to 30 June 2021. The Appellant
commenced a new business on 2 May 2019 and therefore a different statutory
test applies to the second specified period. The orders for the second specified
period would have been in the amount of €4,351,697 as compared with orders in
the amount of €2,094,605. That comparison was as between orders that would
have been fulfilled had it not been for Covid and orders crystallised into sales,
which is a reduction of 51.86%, as shown in the Appellant’s Letter and the oral
evidence. The Appellant distinguished between the receipt of orders and the

fulfilment of orders. If one accepts the witness’s evidence that the orders received

1

~




27.6.

27.7.

27.8.

27.9.

27.10.

in 2019 were |GGG o < s entitled to conclude that the

Appellant was eligible for the EWSS. There must be a difference between

“customer orders” and “turnover”.

Buckley v The Revenue Commissioners [2024] IEHC 414 (“Buckley”) makes clear
that the commencement of a trade is a mixed question of fact and law. Case-law
distinguishes preparatory activities from the commencement of trade, as in The
Birmingham and District Cattle By-Products Limited v The Commissioners of
Inland Revenue (1919) 12 Tax Case 92, Spa Estates v O’hArgain (Unreported,
High Court (Kenny J) 20th June 1975), Slater v Commissioner of Inland Revenue
[1996] 1 NZLR 759. The witness testified that the transactions in April 2019 were

preparatory activities to be able to trade fully.

Mansell v Revenue and Customs Commissioners [2006] STC (SCD) 605
(“Mansell’)y was cited in Revenue Commissioners v O’Farrell [2018] IEHC 71
(“O’Farrell’) and is the test for the commencement of trade: when acting for the
purpose of generating a profit starts in earnest. The question is whether a

business is operating or preparing to operate.

In Tryka Ltd v Newall (HM Inspector of Taxes) [1963] 41 TC 146 (“Tryka”), the

Court found that isolated transactions related to a former trade do not mean the

former trade continued. |
|

The third specified period is 1 January 2021 to 31 December 2021 and the
corresponding period is 1 January 2019 to 31 December 2019. The orders for the
first specified period were in the amount of €5,362,275 as compared with orders
for the corresponding period in the amount of €7,695,000. The orders for the first
specified period were orders crystallised into sales and the orders for the
comparator period were orders received, as shown in pages 752-754 of Book 3
of the Documents, as well as the Company’s Letter and the Appellant’s oral

evidence.

The Appellant conducted the rolling reviews required. Counsel stated that the
Appellant did not point to contemporaneous evidence of rolling reviews but the
absence of such documentary evidence does not of itself disentitle a taxpayer
from EWSS if one is satisfied on oral evidence that rolling reviews were

conducted.

18




Respondent’s Submissions

28. The Commissioner sets out below a summary of the submissions made by the

Respondent, both in the documentation and at the hearing:

28.1.

28.2.

28.3.

28.4.

28.5.

28.6.

The Appellant failed to demonstrate to the satisfaction of the Respondent that its
business has experienced or was expected to experience a 30% reduction in
turnover or customer orders during the claims period in accordance with section
28B of the EMPI Act 2020. The Appellant registered for the EWSS on 31 August

2020 and made the following declaration:

“I declare that | read the eligibility criteria for the employment wage subsidy
scheme and that the business qualifies for the scheme. | undertake that
the business will abide by the terms and conditions of the scheme. |
understand and accept that failure by the business to adhere to the terms
of the scheme could result in recoupment of monies together with interest,
penalties, prosecution. | undertake the business will retain all records
relating to the scheme, including the base of eligibility, for review by

Revenue.”

The EMPI Act 2020 is not a taxing statute. Ordinary canons of statutory
interpretation apply. In the alternative, if it is a taxing statute, section 28B of the
EMPI Act 2020 should not be interpreted to provide financial assistance which
was not clearly provided for, in accordance with Revenue Commissioners v.
Doorley [1933] I.R. 750.

The Appellant commenced trading in December 2018. |GG

The Appellant did not furnish rolling reviews to support its eligibility for the EWSS
during the periods July 2020 to June 2021.

It was incorrect for the Appellant to compare expected orders in 2019 with orders
for 2020 and 2021. The Company’s Letter refers to “expected orders”. This does
not amount to “customer orders”, which are specific and can be matched to an

invoice.
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28.7.

28.8.

28.9.

28.10.

|
I Applying Mansell, the Appellant began

operational activities in April 2019, took on employees, had orders for €110,000,
and the facilities were operational. Furthermore, Cronin (Inspector of Taxes) v
Lunham Brothers Ltd [1985] 3 ITR 363 shows that a trade is organic, and in this

case the Appellant’s focus moved from | G

The first specified period is 1 July 2020 to 31 December 2020, which must be
compared with 1 July to 31 December 2019. The Appellant’s Letter shows a 14%
decrease if one compares the actual orders from 2020 with the actual orders from
2019 (€1,858,639 compared to €2,165,696).

The second specified period is 1 January 2021 to 30 June 2021, which must be
compared with 1 January 2019 to 30 June 2019. The business existed before 1
May 2019 and the Appellant’s Letter shows a 261% increase if one compares the
actual orders from 2021 with the actual orders from 2019 (€2,094,605 compared
to €580,515).

Even if the Commissioner does not agree with the Respondent on the
commencement of trade, there are contradictions in the Appellant’s projections
and comparators. The Company’s Letter is inadmissible. Its author is unknown.
Nobody from the Company attended to give evidence. The Appellant accepts
there were purchase orders for the Company yet no documentary evidence of this

was provided.

The third specified period is 1 January 2021 to 31 December 2021, which must
be compared with 1 January 2019 to 31 December 2019. The Appellant’s Letter
shows a 95% increase if one compares the actual orders from 2021 with the actual
orders for 2019 (€5,361,718 compared to €2,746,212). The fourth specified period

flows from that.

Material Facts

29. Having read the documentation submitted, and having listened to the oral evidence and

submissions at the hearing, the Commissioner makes the following findings of material

fact:

29.1.

29.2.

The Appellant is a company which was incorporated on | G
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29.3.

294.

29.5.
29.6.

20.7.

29.8.

29.9.

29.10.

29.11.

Analysis

The Appellant’s business commenced operations before 1 May 2019.
The Appellant participated in the EWSS from July 2020.

On 30 September 2024, the Respondent raised assessments against the

Appellant for the relevant period in the total amount of €313,400.00.

The Appellant did not provide documentary evidence of having conducted rolling

reviews for the periods July 2020 to June 2021.

For the first specified period, the figures do not show a decrease of at least 30%

in the 2020 customer orders when compared with the 2019 customer orders.

For the second specified period, the figures do not show a decrease of at least

30% in the 2021 customer orders when compared with the 2019 customer orders.

For the third specified period, the figures do not show a decrease of at least 30%

in the 2021 customer orders when compared with the 2019 customer orders.

Burden of Proof

30. This appeal relates to the raising of assessments by the Respondent for the relevant

periods. In an appeal before the Commission, the burden of proof rests on the Appellant,

which in this appeal must show that the Respondent was incorrect to raise assessments
in the total amount of €313,400.00 for EWSS payments made to it. In the High Court case
of Menolly Homes Ltd v Appeal Commissioners and another [2010] IEHC 49, Charleton

J stated at paragraph 22 that:

“The burden of proof in this appeal process is, as in all taxation appeals, on the

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal

Commissioners as to whether the taxpayer has shown that the relevant tax is not

payable”.

31. The Court of Appeal confirmed this position in JSS & Ors v A Tax Appeal Commissioner
[2025] IECA 96, in which McDonald J stated at paragraph 34 that:

‘the taxpayer bears the burden of demonstrating that a tax assessment is wrong.”

21



https://Appellantfortherelevantperiodinthetotalamountof�313,400.00

32. The standard of proof in considering this appeal is the civil standard of proof, that is, on

the balance of probabilities.

Statutory Interpretation

33.

34.

35.

It is also necessary to note that in Hanrahan v The Revenue Commissioners [2024] IECA
113, the Court of Appeal clarified the approach to the burden of proof where an appeal

relates to the interpretation of law only, stating:

“Where the onus of proof lies can be highly relevant in those cases in which evidential
matters are at stake...In the present case however, the issue is not one of ascertaining
the facts; the facts themselves are as found in the case stated. The issue here is one
of law;....Ultimately when an Appeal Commissioner is asked to apply the law to the
agreed facts, the Appeal Commissioner’s correct application of the law requires an
objective assessment of what the law is and cannot be swayed by a consideration of
who bears the burden. If the interpretation of the law is at issue, the Appeal
Commissioner must apply any judicial precedent interpreting that provision and in the
absence of precedent, apply the appropriate canons of construction, when seeking to

achieve the correct interpretation”.

Both parties made submissions on how the EMPI Act 2020 should be interpreted. On the
one hand, the Appellant contended that the EMPI Act 2020 is a taxing statute with
remedial aspects and in cases of doubt, the criteria for eligibility should be construed
liberally, particularly when considering the definition of “customer order”, and liability for
ineligibility should not be imposed doubtfully. On the other hand, the Respondent
contended that the EMPI Act 2020 is not a taxing statute and ordinary canons of
construction apply. In the alternative, the Respondent submitted that if the EMPI Act 2020
is a taxing statute, it should not be interpreted to broaden the scope of its financial

assistance, in accordance with Commissioners v Doorley [1933] |.R. 750.

The Commissioner observes that section 28B(11) of the EMPI Act 2020 provides that if
an employer was not entitled to payments under the EWSS, such payments shall be
refunded to the Respondent. Section 28B(12) provides that amounts to be refunded shall
be treated as income tax due. Section 28B(14A) provides for a right of appeal against an
assessment to such a tax, while section 28B(19) provides that the administration of
section 28B is under the care and management of the Respondent. It is therefore clear
to the Commissioner that the EMPI Act 2020 treats the recovery of payments of EWSS

as an assessment to tax.
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36. The Commissioner is satisfied that the appropriate approach to interpreting the EMPI Act
2020 can be found in well-settled principles of statutory interpretation as set out by
McDonald J in Perrigo Pharma International Designated Activity Company v McNamara,
the Revenue Commissioners, the Minister for Finance, Ireland and the Attorney General
[2020] IEHC 552 (“Perrigo”). Those principles are expressly stated to apply to “any

statutory provision” and contain specific points in relation to taxation statutes:

“The principles to be applied in interpreting any statutory provision are well settled.
They were described in some detail by McKechnie J. in the Supreme Court in Dunnes
Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were
reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60.
Based on the judgment of McKechnie J., the relevant principles can be summarised

as follows:

(a) If the words of the statutory provision are plain and their meaning is self-evident,
then, save for compelling reasons to be found within the Act as a whole, the

ordinary, basic and natural meaning of the words should prevail;

(b) Nonetheless, even with this approach, the meaning of the words used in the
Statutory provision must be seen in context. McKechnie J. (at para. 63) said that:
“... context is critical: both immediate and proximate, certainly within the Act as a

whole, but in some circumstances perhaps even further than that”;

(c) Where the meaning is not clear but is imprecise or ambiguous, further rules of
construction come into play. In such circumstances, a purposive interpretation is

permissible;

(d) Whatever approach is taken, each word or phrase used in the statute should be
given a meaning as it is presumed that the Oireachtas did not intend to use

surplusage or to use words or phrases without meaning.

(e) In the case of taxation statutes, if there is ambiguity in a statutory provision, the
word should be construed strictly so as to prevent a fresh imposition of liability from

being created unfairly by the use of oblique or slack language;

(f) Nonetheless, even in the case of a taxation statute, if a literal interpretation of the
provision would lead to an absurdity (in the sense of failing to reflect what otherwise
is the true intention of the legislature apparent from the Act as a whole) then a literal

interpretation will be rejected.
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37.

38.

(g) Although the issue did not arise in Dunnes Stores v. The Revenue
Commissioners, there is one further principle which must be borne in mind in the
context of taxation statute. That relates to provisions which provide for relief or
exemption from taxation. This was addressed by the Supreme Court in Revenue
Commissioners v. Doorley [1933] |.R. 750 where Kennedy C.J. said at p. 766:

“Now the exemption from tax, with which we are immediately concerned, is
governed by the same considerations. If it is clear that a tax is imposed by the
Act under consideration, then exemption from that tax must be given expressly
and in clear and unambiguous terms, within the letter of the statute as
interpreted with the assistance of the ordinary canons for the interpretation of
statutes. This arises from the nature of the subject-matter under consideration
and is complementary to what | have already said in its regard. The Court is
not, by greater indulgence in delimiting the area of exemptions, to enlarge their
operation beyond what the statute, clearly and without doubt and in express
terms, except for some good reason, from the burden of a tax thereby imposed
generally on that description of subject-matter. As the imposition of, so the
exemption from, the tax must be brought within the letter of the taxing Act as

P

interpreted by the established canons of construction so far as possible”.

In adopting these principles of statutory interpretation, the Commissioner is fortified by
the fact that when considering the EWSS in Fire Safety Security Advantage Limited
(formerly Superior Group Irl Limited) v The Revenue Commissioners [2025] IEHC 78
(“Fire Safety”), Mulcahy J referred to the “helpful review of the principles” in Perrigo and
also noted that in Heather Hill Management Company CLG & McGoldrick v An Bord
Pleanala, Burkeway Homes Limited and the Attorney General [2022] IESC 43, the
Supreme Court emphasised the primacy of the words used while explaining that even

plain words should not be divorced from context.

Accordingly, the Commissioner is satisfied that the correct and prudent approach is to
consider the parties’ submissions on the EMPI Act 2020, including the Appellant’s
submission on the interpretation of the term “customer orders”, with the above principles

of statutory interpretation in mind.

Requirement to carry out rolling reviews

39.

Section 28B(5) of the EMPI Act 2020 required participants in the EWSS to carry out a
review of the business circumstances immediately upon the end of each month. If, on foot
of this review, it was manifest that the anticipated decrease of at least 30% in either

turnover or customer orders would not occur, the employer was obliged to immediately
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40.

41.

42.

43.

remove him or herself from the scheme. This is confirmed by the Guidelines, which also
confirmed that: “This review must be undertaken on a rolling monthly basis comparing
the actual and projected business performance over the specified period” and set out
tables providing further details. The Guidelines also stated that: “employers should retain

their evidence/basis for entering and remaining in the scheme”.

In this appeal, the Respondent stated that the Appellant did not furnish rolling reviews to
support eligibility for the EWSS during the periods July 2020 to June 2021. The Appellant
submitted that it conducted the required reviews but did not provide contemporaneous
evidence of such rolling reviews, contending that the absence of such evidence did not
disentitle a taxpayer from EWSS if the oral evidence satisfies the Commissioner that

rolling reviews were conducted.

The requirement to carry out rolling reviews has been considered by the Appeal
Commissioners in previous determinations concerning EWSS. As stated in 83TACD
2023:

‘the plain meaning of section 28B is that the carrying out of monthly rolling reviews
was a necessary condition for participating in the EWSS. Subsection (2) states that
section 28B shall apply to an employer, but that this is subject to subsections (4) and
(5). As discussed herein, subsection (5) requires the carrying out of monthly rolling
reviews. Therefore, it is clear that if an employer failed to carry out monthly rolling

reviews, it was not entitled to participate in the EWSS.”

As noted earlier, the Appellant was required to retain all records relating to the EWSS
and undertook to do so. Furthermore, with the burden of proof on the Appellant in this
appeal, the Commissioner would expect the Appellant to adduce documentary evidence
of having met the requirement to conduct rolling reviews. The Commissioner considers
that in forming this view, she is supported by the fact that when considering the EWSS,
the High Court in Fire Safety stated that: “the appellant was required to discharge the
burden of proving that it was entitled to have received some or all of the subsidies it did.

It, therefore, always “needed” to provide evidence which established that to be the case”.

When giving evidence, the witness stated that the Appellant had conducted rolling
reviews as required all through Covid and “had been doing that all along, the whole way
through Covid’, and was surprised that the Appellant had not furnished them when
requested. The witness also stated that he would have updated the monthly forecasts.
Yet the Commissioner cannot accept that these assertions, of themselves, establish on

the balance of probabilities that the required rolling reviews were conducted.

25




44,

45.

46.

Consequently, the Commissioner finds as a material fact that the Appellant provided no
documentary evidence of having conducted rolling reviews for the periods July 2020 to
June 2021, as required by section 28B(5) of the EMPI Act 2020 and the Guidelines.

As the Commissioner has found that the Appellant provided no documentary evidence of
having carried out rolling reviews for the periods July 2020 to June 2021 and as it was a
requirement for participation in the EWSS that rolling reviews be carried out on a monthly
basis, the Commissioner concludes that the Appellant has not established in this appeal

that it met that requirement for entitlement to EWSS for all the relevant periods.

In those circumstances, the Commissioner is satisfied that the Respondent was correct
to disentitle the Appellant from payments of EWSS for the periods July 2020 to June
2021.

Requirement to demonstrate reduction

47.

48.

49.

50.

In addition to the matter of rolling reviews, the Commissioner must consider whether the
Appellant has satisfied the requirement to demonstrate a reduction of at least 30% in

turnover or customer orders being received.

It is important to note that the question arising is not simply whether the Appellant’s
business was affected by the pandemic during the specified periods, but whether it met

the criteria prescribed by legislation.

The EWSS provided for wage subsidies during the Covid-19 pandemic where an
employer was expected to experience a reduction of at least 30% in either turnover or
customer orders during a specified period compared to the appropriate corresponding
period. In Fire Safety the High Court confirmed that it is the turnover or customer orders

in the entirety of each period which must be compared.

In this case, the Appellant relied on its customer orders to claim eligibility for the EWSS.
In correspondence between the Appellant and the Respondent between 2021 and 2022,
as well as in its appeal submissions, the Appellant provided several figures in relation to
its customer orders. As the figures relied upon by the Appellant differed slightly within its
appeal submissions, at the hearing the Commissioner asked Counsel to confirm the
Appellant’s position on each of the specified periods. The Commissioner has therefore
proceeded on the basis that the figures given by Counsel in response to the

Commissioner’s question represent the Appellant’s position in this appeal.®

5 Transcript, pages 197 — 202.
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First Specified Period

51.

52.

53.

54.

55.

56.

The first specified period was from 1 July 2020 to 31 December 2020. Therefore, in
accordance with section 28B(2)(a)(i)(I) of the EMPI Act 2020, the applicable
corresponding period was 1 July 2019 to 31 December 2019.

The Appellant submitted that the figures to be compared in respect of the first specified
period were €1,858,000, which represented customer orders crystallised into sales, with
€4,520,000 in respect of the corresponding period, which represented the orders
received. The figure of €4,520,000 was stated to derive from the Company’s Letter and

the witness’s oral evidence.

|
.|
The Appellant submitted that the EMPI Act 2020 does not define the term “customer
orders” and in cases of doubt, the criteria for eligibility for the EWSS should be construed

liberally. Furthermore, the Appellant submitted that there must be a distinction between

the terms “customer order” and “turnover” in section 28B of the EMPI Act 2020.

The Commissioner agrees with the Appellant’s submission that the term “customer order”
must be presumed to have a meaning other than “turnover”, for the reason that this
reflects the principle of statutory interpretation upheld in Perrigo that “each word or phrase
used in the statute should be given a meaning as it is presumed that the Oireachtas did

not intend to use surplusage or to use words or phrases without meaning”.

The Commissioner regards the ordinary and natural meaning of the phrase “customer

order” as a request from a person who buys goods or services for something to be made

or supplied. |
N, The

Commissioner is satisfied that the applicable principles of statutory interpretation require
her to consider the ordinary meaning of the term “customer order” within, and not divorced

from, its statutory context.

Turning then to the statutory context, section 28B(2)(a)(i)(I) of the EMPI Act 2020 requires
the Appellant to demonstrate that by reason of Covid-19 and the disruption to commerce,
the Appellant experienced or was anticipated to experience in the period from 1 July 2020
to 31 December 2020 at least a 30 per cent reduction in the customer orders being

received, by reference to the same period in 2019.
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57.

58.

59.

60.

61.

62.

It is pertinent to note that section 28B(2)(a)(i)(1)° does not refer to “forecast” or “expected”
customer orders in the corresponding period. The Commissioner is satisfied from the
wording and context of 28B(2/2B/2A)(a)(i)(l) that the employer was required to compare
customer orders received in the corresponding period with the customer orders being
received in the specified period. It was by doing so that the employer could ascertain
whether a reduction of at least 30% would occur. Consequently, the Commissioner is
satisfied that the legislation does not permit the Appellant to use “forecast” or “expected”

customer orders for the corresponding period.

In fairness, the Commissioner did not understand the Appellant to dispute this analysis,
bearing in mind that when Counsel asked: “But in terms of comparing like with like, clearly
one looks to see what orders took place actually in 2019 and one compares them then to

the orders that were taking place in 2020, isn't that right?”, the witness stated “Yes”.

Accordingly, the Commissioner is satisfied that in this appeal, the Appellant must

demonstrate the customer orders which were received in the corresponding periods.

In oral submissions, the Appellant contended that it received customer orders of
€4,520,000 in the corresponding period. Yet the Commissioner observes that in evidence,

the witness referred to the figure of €4,520,000 as “forecast orders”. When pressed on

what he meant by “orders”, he stated: “what | was expecting to do” and “forward orders”.

The Company’s Letter then referred to

the “fall off in these anticipated order levels”.

The Commissioner can appreciate as a general point that there may be a time gap

between a customer order and the fulfilment of that customer order.

6 Also section 28B(2A)(a)(i)(1) of the EMPI Act 2020 and section 28B(2B)(a)(i)(l).
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63.

64.

65.

66.

As to the Appellant’s case that it did in fact receive customer orders in the amount of
€4,520,000 in 2019, the Commissioner finds the evidence adduced to support this to be
insufficient. |
I \\/hen asked how he knew it was worth

€3,000,000 or €4,520,000, the witness said the Company would know what the contracts
were worth. Yet the Company’s letter was undated and unsigned and although the
Appellant named the person he thought had written the letter, nobody from the Company
attended the hearing of this appeal to speak to the Company’s Letter, or to the customer
orders received by the Appellant from the Company. Therefore, the Commissioner did
not have the benefit of testimony from the Company on the customer orders which were
received from the Company by the Appellant. For the avoidance of doubt, the
Commissioner notes that no other customer of the Appellant attended to give evidence

either.

For clarity, even had the Company or another customer of the Appellant attended the
hearing, the Commissioner would expect to have been presented with documentation to
corroborate the customer orders which were stated to have been received by the

Appellant in the corresponding periods.

Conversely, when the witness was asked about purchase orders, invoices, or any
documentary evidence to substantiate the Appellant’s figures other than three invoices
for April 2019, he said he thought the Appellant had furnished anything it was asked for.
He confirmed that there was no formal contract between the Appellant and the Company,
and no purchase orders of €3,000,000 for June or December 2019. | GTcTcGcGGE

At this juncture, it is apposite to reiterate that the Appellant was required to retain records
to support its claim for the EWSS and the burden of proof is on the Appellant. When
considering the EWSS in Fire Safety, the High Court confirmed that: “the appellant was
required to discharge the burden of proving that it was entitled to have received some or
all of the subsidies it did. It, therefore, always “needed” to provide evidence which
established that to be the case”. In this appeal, the Appellant did not deny that on
registering for the EWSS, the Appellant undertook to retain all records relating to the

EWSS, including the base of eligibility, for review by the Respondent.
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67.

68.

69.

Yet in the circumstances as outlined above, the Commissioner has found the Appellant’s
case, that it was entitled to the EWSS, to be insufficiently corroborated by documentary
evidence. Accordingly, the Commissioner is not satisfied to conclude on the balance of
probabilities that the Appellant received customer orders in the amount of €4,520,000 in

the corresponding period.

The Appellant’s Letter stated that the customer orders which the Appellant actually
received for July to December 2019 were €2,165,696 and that the customer orders which
it received for July to December 2020 were €1,858,639. The witness agreed with this in
oral evidence. These figures do not show a decrease of at least 30% in the 2020 customer
orders when compared with the 2019 customer orders. The Commissioner has found this

to be a material fact.

As a result, the Commissioner finds that the Appellant did not demonstrate a reduction or
anticipated reduction in customer orders of at least 30% in the first specified period by

reference to the corresponding period.

Third Specified Period

70.

71.

72.

73.

The third specified period was from 1 January 2021 to 31 December 2021. Therefore, in
accordance with section 28B(2B)(a)(i)(I) of the EMPI Act 2020, the applicable

corresponding period was 1 January 2019 to 31 December 2019.

The Appellant submitted that the figures to be compared in respect of the third specified
period were €5,362,275, which represented customer orders crystallised into sales, with
€7,695,000, which represented the orders received, and pointed to the ERFs, as well as

the Company’s Letter and the Appellant’s oral evidence.

Yet the Commissioner observes that in evidence, the witness referred to the figure of
€7,695,000 as “projected turnover for that year without Covid”. For the reasons set out in
the Commissioner’s consideration of the first specified period, the Commissioner cannot
accept that “projected turnover’ can be used as customer orders received in 2019. In
cross-examination, the witness later said that the figure of €7,695,000 was actual orders
in 2019. Even so, for the reasons set out in the Commissioner’s consideration of the first
specified period, the Commissioner finds the evidence on the customer orders which

were stated to have been received in the corresponding period to be insufficient.

The Appellant’s Letter showed that the customer orders which the Appellant received for
January to December 2019 were €2,746,212 and that the customer orders which it
received for January to December 2021 were €5,361,718. The witness agreed with this

in oral evidence. These figures do not show a decrease of at least 30% in the 2021
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74.

75.

customer orders when compared with the 2019 customer orders but instead show an

increase. The Commissioner has found this to be a material fact.

As a result, the Commissioner finds that the Appellant did not demonstrate a reduction or
anticipated reduction in customer orders of at least 30% in the third specified period by

reference to the corresponding period.

In accordance with section 28B(2B) of the EMPI Act 2020, the Appellant’s eligibility for
April 2022 depended on its eligibility in the third specified period. Therefore the
Commissioner finds that the Appellant was not entitled to EWSS for April 2022.

Second Specified Period

76.

77.

78.

79.

Turning now to the second specified period, a further question arises for consideration.
Where a business commenced after 1 May 2019, for the period from 1 January 2021 to
30 June 2021, it was entitled to compare its turnover/customer orders against projected
turnover/customer orders, under section 28B(2A)(a)(i)(lIl) of the EMPI Act 2020.

The Appellant contended that it was a new business which commenced operations after
1 May 2019 and was therefore entitled to compare its customer orders with projections
for the second specified period. The Appellant submitted that the customer orders for the
second specified period would have been in the amount of €4,351,697, as compared with
customer orders in the amount of €2,094,605. This comparison was between orders that
would have been fulfilled had it not been for Covid and orders crystallised into sales, in

accordance with the Appellant’s Letter and the oral evidence.

The Commissioner notes that section 28B(2A) of the EMPI Act 2020 refers to the
“‘commencement of the operation of the employer’s business”. Furthermore, section
28B(2A) requires the employer to demonstrate the required reduction in accordance with
guidelines published under subsection (20)(a), which in turn required the Respondent to
publish guidelines on matters regarding the required reduction in section 28B. Therefore,
the Commissioner considers it appropriate to interpret the phrase “commencement of the
operation of the employer’s business” in accordance with the Guidelines. Having
examined the Guidelines, the Commissioner notes that in addressing the reduction in

turnover or customer orders, the Guidelines refer to when a business “commenced trade”.
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transaction” of the kind described in Tryka, where a one-off purchase of joinery board
from the prospective purchaser of a company was found to be “of a sufficiently isolated

character and sufficiently small amount’ so as not to indicate trading.

In addition, the Commissioner observes that the picture given by the Appellant was, at
times, inconsistent. On the one hand, the Appellant submitted that in 2019 one trade
ceased and then another commenced after 1 May 2019. On the other hand || EGTGcGczc

the witness maintained
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85.

86.

87.

88.

oy
©

The Commissioner does not consider that the case-law relied on by the Appellant
supports its contention that the Appellant commenced a new trade | NN =fter
1 May 2019. The Commissioner finds that the activities undertaken by the Appellant

before that date amounted to more than “preparatory activities”.

In forming this view, the Commissioner has applied the principles outlined in Mansell. The
Commissioner is cognisant that while Irish case-law is binding, English case-law has
persuasive but not binding status. However, the Commissioner observes that the Irish
High Court applied the Mansell principles in O’Farrell and therefore respectfully considers

that it is permissible and appropriate to apply those principles.

In Mansell, the Special Commissioner stated: “/It seems to me that a trade commences
when the taxpayer, having a specific idea in mind of his intended profit making activities,
and having set up his business, begins operational activities - and by operational activities
I mean dealings with third parties immediately and directly related to the supplies to be
made which it is hoped will give rise to the expected profits, and which involve the trader
putting money at risk: the acquisition of the goods to sell or to turn into items to be sold,
the provision of services, or the entering into a contract to provide goods or services: the

kind of activities which contribute to the gross (rather than the net) profit of the enterprise.”
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90.

91

92

93.

94.

83.

Having regard to the Irish High Court judgment of Buckley, the Commissioner is mindful
that no single factor is determinative of whether a person is engaged in a trade. However,
the Commissioner is satisfied that when viewed as a whole, the evidence overall points

towards the fact that on the balance of probabilities, the Appellant commenced trade .

B bciorc 1 May 2019.

Additionally, the Commissioner finds it noteworthy that in separate correspondence on
10 July 2020 and 22 December 2021, the Appellant informed the Respondent that it had

been trading since April 2019. When asked about the discrepancy between those

statements and the Appellant’s appeal submission || | EGcGGEEEEEEEEEE
I - Ho\vever, the Commissioner

is not satisfied that this adequately explains the Appellant’s previous statements to the
Respondent in 2020 and 2021. The Commissioner considers that those statements
accurately reflect that the Appellant commenced trade ||} before 1 May

2019, for the reasons given.

Consequently, the Commissioner has found it to be a material fact that the Appellant
commenced the operation of its business before 1 May 2019. It therefore follows that the
Commissioner is satisfied that the Appellant was not entitled to use the exception for

businesses set up after 1 May 2019.

The Appellant's Letter stated that the orders which the Appellant received for July to
December 2019 were €2,165,696 and that the orders which it received for July to
December 2021 were €3,267,113, with which the witness agreed in evidence. These
figures do not show a decrease of at least 30% in the 2021 customer orders when
compared with the 2019 customer orders but instead show an increase. The

Commissioner has found this to be a material fact.

Accordingly, the Commissioner finds that the Appellant did not demonstrate a reduction
or anticipated reduction in customer orders of at least 30% in the specified periods by

reference to the corresponding periods.

For the avoidance of doubt, even had the Commissioner accepted the Appellant’s
argument that it commenced business operations after 1 May 2019, the Commissioner
would not have been satisfied to rely on the figures used by the Appellant as projections.
As previously stated, the Appellant was required to retain records to support its claim for
the EWSS and the burden of proof is on the Appellant to show entitlement to the EWSS.
Accordingly, the Commissioner would have expected to have been provided with

documentation to substantiate the projections used by the Appellant.
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96.

Given the above, the Commissioner finds that the Appellant was not entitled to the EWSS
payments as it did not meet the statutory requirement to demonstrate a reduction or

anticipated reduction in customer orders of at least 30%.

Conclusion

97.

98.

99.

It follows from the above that the Commissioner determines that the Appellant was not

entitled to receive the payments for the relevant periods under the EWSS.

The Commissioner appreciates that the Appellant will be disappointed with this outcome.
Having heard from the witness and considered the submissions, the Commissioner
understands the Appellant’s position that its business was impacted by the pandemic.
Furthermore, the Commissioner wishes to acknowledge the point made that the
Appellant’s staff were required to attend physically during the pandemic to deliver the
Appellant’s product. Nonetheless, the Commissioner is obliged to apply the statutory
criteria. The Commissioner therefore restates that the question arising for the purposes
of entitlement to the EWSS is not simply whether an employer’s business was affected

by the pandemic, but whether it met the criteria prescribed by legislation.
In conclusion, the Commissioner has determined that:

99.1. The Appellant did not provide documentary evidence of having conducted rolling
reviews in all of the relevant periods and failed to demonstrate for the periods July
2020 to June 2021 that it conducted rolling reviews as required under section
28B(5) of the EMPI Act 2020.

99.2. The Appellant did not demonstrate a reduction or anticipated reduction in turnover
of at least 30% in the specified periods by reference to the corresponding periods
as required under sections 28B(2), (2A), and (2B) of the EMPI Act 2020.

99.3. The Appellant was not entitled to receive the payments for the relevant periods
under the EWSS.

Determination

100. For the reasons set out above, the Commissioner determines that the Appellant has not

succeeded in showing that the Respondent was incorrect to raise the assessments for
the relevant periods in the total amount of €313,400.00 and those assessments shall

stand.
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101. This Appeal is determined in accordance with Part 40A of the TCA 1997 and in particular
sections 949AK thereof. This determination contains full findings of fact and reasons for
the determination, as required under section 949AJ(6) of the TCA 1997.

Notification

102. This determination complies with the notification requirements set out in section 949AJ of
the TCA 1997, in particular section 949AJ(5) and section 949AJ(6) of the TCA 1997. For
the avoidance of doubt, the parties are hereby notified of the determination under section
949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of
the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via
digital email communication only (unless the Appellant opted for postal communication
and communicated that option to the Commission). The parties will not receive any other

notification of this determination by any other methods of communication.

Appeal

103. Any party dissatisfied with the determination has a right of appeal on a point or points of
law only within 42 days after the date of the notification of this determination in
accordance with the provisions set out in section 949AP of the TCA 1997. The
Commission has no discretion to accept any request to appeal the determination outside

the statutory time limit.

e

-

Jo Kenny
Appeal Commissioner
12 June 2026

The Tax Appeals Commission has been requested to state and sign a case for
the opinion of the High Court in respect of this determination, pursuant to the
provisions of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997.
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	Introduction 
	Introduction 
	1. 
	1. 
	1. 
	This is an appeal to the Tax Appeals Commission (“the Commission”) brought by the Appellant under section 28B(14) of the Emergency Measures in the Public Interest (Covid-19) Act 2020 as amended (“EMPI Act 2020”) against assessments raised by the Revenue Commissioners (“the Respondent”) in respect of the Employment Wages Subsidy Scheme (“EWSS”). The assessments were raised for the periods July to December 2020, January to September 2021, November 2021 and April 2022 (“the relevant periods”) and were in the t
	313,400.00. 


	2. 
	2. 
	Theappealproceededby way ofanoralhearing,whichwas heldon11November2025. TheAppellantwas representedbyJuniorCounselandtheRespondentwas represented by SeniorCounsel.TheCEOoftheAppellantattendedandgaveevidenceas awitness onbehalfoftheAppellant. 

	3. 
	3. 
	Prior to the hearing, the Appellant notified the Commission that the Appellant wished to haveits appealhearinginprivate.Therefore,theappealhearingwas heldinprivateand this determination will be redacted before its publication on the Commission’s website, undersection949AOoftheTCA1997. 



	Background 
	Background 
	4. TheEWSSwasintroducedbytheFinancialProvisions (Covid-19)(No.2)Act2020,which insertedsection28BintotheEMPIAct2020andreplacedtheTemporary WageSubsidy Scheme.TheEWSSwasintroducedinthecontextoftherestrictions implementedonfoot of the Covid-19 pandemic and provided for a flat rate subsidy to qualifying employers basedonthenumberofpaidandeligibleemployees ontheemployer’s payroll,andalso charged a reduced rate of employer PRSI of 0.5% on wages paid that were eligible for thesubsidypayment. 
	5. TheAppellantis acompany whichwas incorporatedon andparticipatedin theEWSSfromJuly2020.In2021and2022,theAppellantandtheRespondentengaged in correspondence regarding eligibility for the EWSS. On 12 July 2022 and 23 August 2022, the Respondent informed the Appellant that the Appellant did not qualify for the EWSS. On 12 July 2024 and 24 September 2024, the Respondent restated its position andinformedtheAppellantthattheRespondentwouldraiseassessmentsundersection 28BoftheEMPIAct2020. 
	5. TheAppellantis acompany whichwas incorporatedon andparticipatedin theEWSSfromJuly2020.In2021and2022,theAppellantandtheRespondentengaged in correspondence regarding eligibility for the EWSS. On 12 July 2022 and 23 August 2022, the Respondent informed the Appellant that the Appellant did not qualify for the EWSS. On 12 July 2024 and 24 September 2024, the Respondent restated its position andinformedtheAppellantthattheRespondentwouldraiseassessmentsundersection 28BoftheEMPIAct2020. 
	Figure

	6. 
	6. 
	On 30 September 2024, the Respondent raised assessments against the Appellant on thebasisthatithadfailedtoabidebythetermsoftheEWSS: 

	7. 
	7. 
	7. 
	On 18 October 2024, the Appellant submitted aNotice of Appeal to the Commission in 

	respectofthoseamounts. 

	8. 
	8. 
	The Appellant and the Respondent subsequently submitted Statements of Case under section 949Q of the Taxes Consolidation Act 1997 (“TCA 1997”) and pre-hearing documentationundersection949SoftheTCA1997,aswellas additionaldocumentation atthehearing.TheCommissionerhasconsideredallthedocumentationsubmittedbythe parties inthis appeal. 


	PeriodofAssessment 
	PeriodofAssessment 
	PeriodofAssessment 
	Amount€ 

	July 2020 
	July 2020 
	TD
	Figure


	August2020 
	August2020 
	TD
	Figure


	September2020 
	September2020 
	TD
	Figure


	October2020 
	October2020 
	TD
	Figure


	November2020 
	November2020 
	TD
	Figure


	December2020 
	December2020 
	TD
	Figure


	January 2021 
	January 2021 
	TD
	Figure


	February2021 
	February2021 
	TD
	Figure


	March2021 
	March2021 
	TD
	Figure


	April2021 
	April2021 
	TD
	Figure


	May 2021 
	May 2021 
	TD
	Figure


	June2021 
	June2021 
	TD
	Figure


	July 2021 
	July 2021 
	TD
	Figure


	August2021 
	August2021 
	TD
	Figure


	September2021 
	September2021 
	TD
	Figure


	November2021 
	November2021 
	TD
	Figure


	April2022 
	April2022 
	TD
	Figure


	Total 
	Total 
	€313,400.00 



	Legislation andGuidelines 
	Legislation andGuidelines 
	9. Section 28B ofthe EMPIAct 2020, asin forcefrom 1July2020, provided(among other things)that: 
	“(2) Subject to subsections (4) and (5), this section shall apply to an employer where 
	-

	(a) (i) in accordance with guidelines published by the Revenue Commissioners under subsection (20)(a), the employer demonstrates to the satisfaction of the Revenue Commissioners that, by reason of Covid-19 and the disruption that is being caused thereby to commerce -
	(I)therewilloccurintheperiodfrom1July 2020to31December 2020 (in this subsection referred to as 'the specified period') at least a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (21)(b), in either the turnover of the employer's business or in the customer orders being received by the employer by reference to the period from 1 July 2019 to 31 December 2019 (in this subsection referred to as 'the corresponding period'), 
	(II) in the case where the business of the employer has not operated for the whole of the corresponding period but the commencement of that business's operation occurred no later than 1 November 2019, there will occur in the part of the specified period, which corresponds to the part of the corresponding period in which the business has operated, at least a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (21)(b), in either
	(II) in the case where the business of the employer has not operated for the whole of the corresponding period but the commencement of that business's operation occurred no later than 1 November 2019, there will occur in the part of the specified period, which corresponds to the part of the corresponding period in which the business has operated, at least a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (21)(b), in either
	employer's business or in the customer orders being received by the employer by reference to that part of the corresponding period, or 

	(III) in the case where the commencement of the operation of the employer's business occurred after 1 November 2019, the natureofthebusiness issuchthattheturnoveroftheemployer's business orthecustomerordersbeingreceivedbytheemployer in the specified period will be at least 
	-

	(A) 
	(A) 
	(A) 
	30 per cent, or 

	(B) 
	(B) 
	such other percentage as the Minister may specify in an order made by him or her under subsection (21)(b), 


	less than what that turnover or those customer orders, as the case may be, would otherwise have been had there been no disruption caused to the business by reason of Covid-19, or 
	(ii) the employer's name is entered in the register established and maintained under section 58C of the Child Care Act 1991, 
	and 
	(b) the employer satisfies the conditions specified in subsection (3). 
	(2A) Subject to subsections (4) and (5), this section shall apply to an employer for the period from 1 January 2021 to 30 June 2021 (in this subsection referred to as 'the second specified period') where 
	-

	(a) (i) in accordance with guidelines published by the Revenue Commissioners under subsection (20)(a), the employer demonstrates to the satisfaction ofthe Revenue Commissionersthat, by reason ofCovid-19 andthe disruption that is being caused thereby to commerce 
	-

	(I) there will occur in the second specified period at least a 30per centreduction, orsuch other percentagereduction as the Minister may specify in an order made by him or her under subsection (21)(b), in either the turnover of the employer's business or in the customer orders being received by the employer by reference to the period from 1 January 2019 to 30 
	June 2019 (in this subsection referred to as 'the second 
	corresponding period'), 
	(II) in the case where the business of the employer has not operated for the whole of the second corresponding period but the commencement of that business's operation occurred no later than 1 May 2019, there will occur in the part of the second specified period, which corresponds to the part of the second corresponding period in which the business has operated, at least a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (2
	(III) in the case where the commencement of the operation of the employer's business occurred after 1 May 2019, the natureofthebusiness issuchthattheturnoveroftheemployer's business orthecustomerordersbeingreceivedbytheemployer in the second specified period will be at least 
	-

	(A) 
	(A) 
	(A) 
	30 per cent, or 

	(B) 
	(B) 
	such other percentage as the Minister may specify in an order made by him or her under subsection (21)(b), 


	less than what that turnover or those customer orders, as the case may be, would otherwise have been had there been no disruption caused to the business by reason of Covid-19, 
	or 
	(ii) 
	(ii) 
	(ii) 
	the employer's name is entered in the register established and maintained under section 58C of the Child Care Act 1991, 

	(b) 
	(b) 
	the employer satisfies the conditions specified in subsection (3). 


	and 
	(2B) Subject to subsections (4) and (5), this section shall apply to an employer for the period from 1 July 2021 to the date on which the qualifying period expires in respect of the employer where
	-

	(a) (i) in accordance with guidelines published by the Revenue Commissioners under subsection (20)(a), the employer demonstrates to the satisfaction of the Revenue Commissioners that, by reason of Covid-19 and the disruption that is being caused thereby to commerce
	-

	(I) 
	(I) 
	(I) 
	there will occur in the period from 1 January 2021 to 31 December 2021 (in this subsection referred to as 'the third specified period') at least a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (21)(b), in either the turnover of the employer's business or in the customer orders being received by the employer by reference to the period from 1 January 2019 to 31 December 2019(in this subsection referredto as 'the third corr

	(II) 
	(II) 
	in the case where the business of the employer has not operated for the whole of the third corresponding period but the commencement of that business's operation occurred no later than 1 November 2019, there will occur in the part of the third specified period, which corresponds to the part ofthethirdcorrespondingperiodinwhichthebusiness hasoperated,atleast a 30 per cent reduction, or such other percentage reduction as the Minister may specify in an order made by him or her under subsection (21)(b), in eith


	(III)in the case where the commencement of the operation ofthe employer's business occurredafter1November 2019,thenatureofthebusinessis such that the turnover of the employer's business or the customer orders being received by the employer in the third specified period will be at least
	-

	(A)30 per cent, or 
	(B)such other percentage as the Minister may specify in an order made by him or her under subsection (21)(b), less than what that turnover or those customer orders, as the casemay be, would otherwise have been 
	hadtherebeennodisruptioncausedtothebusiness byreasonofCovid
	-

	19, 
	or 
	(ii) the employer's name is entered in the register established and maintained under section 58C of the Child Care Act 1991, 
	and 
	(b) the employer satisfies the conditions specified in subsection (3). 
	(3) The conditions referred to in subsection (2)(b), (2A)(b) or (2B)(b) are 
	-

	(a) 
	(a) 
	(a) 
	the employer has logged on to the online system of the Revenue Commissioners (in this section referred to as 'ROS') and applied on ROS to be registered as an employer to which this section applies, 

	(b) 
	(b) 
	having read the declaration referred to in ROS as the 'Covid-19: Employment Wage Subsidy Scheme' declaration, the employer has submitted that declaration to the Revenue Commissioners through ROS, 

	(c) 
	(c) 
	the employer has provided details of the employer's bank account on ROS in the 'Manage bank accounts' and 'Manage EFT' fields, and 

	(d) 
	(d) 
	the employer is throughout the qualifying period eligible for a tax clearancecertificate, withinthemeaningof section1095oftheAct,tobeissued to him or her. 


	(4) Where on any date in the qualifying period the employer ceases to satisfy the condition specified in subsection (3)(d), the employer shall cease to be an employer to which this section applies as on and from that date. 
	(5)Where, by virtue of subsection (2) (apart from paragraph(a)(ii) thereof), (2A) (apart from paragraph (a)(ii) thereof) or (2B) (apart from paragraph (a)(ii) thereof), and subsection (3), an employer is an employer to which this section applies 
	-

	(a) 
	(a) 
	(a) 
	immediately upon the end of each income tax month (in this subsection referred to as 'the relevant income tax month') in the qualifying period, apart from July 2020 and the last such month, the employer shall review his or her business circumstances, and 

	(b) 
	(b) 
	if, based on the result of that review, it is manifest to the employer that the outcome referred to in clause (I), (II) or (III), as the case may be, of 


	subsection (2)(a)(i), (2A)(a)(i) or (2B)(a)(i) that had previously been envisaged 
	would occur will not, in fact, now occur, then 
	-

	(i) 
	(i) 
	(i) 
	the employer shall immediately log on to ROS and declare that, from the first day ofthe income tax monthfollowing the relevant income tax month (in subparagraph (ii) referred to as 'the relevant day'), the employer is no longer an employer to which this section applies, and 

	(ii) 
	(ii) 
	on and from the relevant day, the employer shall not be an employer to which this section applies and shall not represent that his or her status is otherwise than as referred to in this subparagraph nor cause the Revenue Commissioners to believe it to be so otherwise. 


	[…] 
	(11) 
	(11) 
	(11) 
	Where the Revenue Commissioners have paid to an employer a wage subsidy payment in relation to an employee in accordance with subsection (7)(a) and it transpires that the employer was not entitled to receive such payment in relation to the employee, the wage subsidy payment so paid to the employer shall be refunded by the employer to the Revenue Commissioners. 

	(12) 
	(12) 
	An amount that is required to be refunded by an employer to the Revenue Commissioners in accordance with subsection (11) (in this section referred to as 'relevanttax')shallbetreated as ifit were incometax due andpayable bythe employer from the date the wage subsidy payment referred to in that subsection had been paid by the Revenue Commissioners to the employer and shall be so due and payable without the making of an assessment. 


	[…] 
	(13)Notwithstanding subsection (12), where an officer ofthe Revenue Commissioners is satisfied there is an amount of relevant tax due to be paid by an employer which has not been paid, that officer may make an assessment on the employer to the best of the officer's judgment, and any amount of relevant tax due under an assessment so made shall be due and payable from the date the wage subsidy payment referred to in subsection (11) had been paid by the Revenue Commissioners to the employer. 
	[…] 
	(14A) A person aggrieved by an assessment or an amended assessment to relevant tax made on that person may appeal the assessment or amended assessment, as the case may be, to the Appeal Commissioners, in accordance with section 949I of the 
	Act, within the period of 30 days after the date of the notice of assessment or the 
	amended assessment, as may be appropriate. 
	[…] 
	(19) 
	(19) 
	(19) 
	The administration of this section shall be under the care and management of the Revenue Commissioners and section 849 of the Act shall apply for this purpose with any necessary modifications as it applies in relation to tax within the meaning of that section. 

	(20) 
	(20) 
	(20) 
	The Revenue Commissioners shall prepare and publish guidelines with respect to 
	-


	(a) 
	(a) 
	(a) 
	the matters that are considered by them to be matters to which regard shall be had in determining whether a reduction, as referred to in subsection (2), (2A) or (2B), will occur by reason of Covid-19 and the disruption that is being caused thereby to commerce, and 

	(b) 
	(b) 
	the matters to which an employer shall have regard in determining the appropriate class of Pay-Related Social Insurance to be operated by an employer in relation to a qualifying employee for the purposes of compliance by the employer with subsection (7)(e).” 




	10. Section28BoftheEMPIAct2020was amendedfromtimetotimeto(amongotherthings) accountforchangestoqualifyingperiodsasEWSScontinuedinto2021.From1January 2021,thesecondspecifiedperiodwas 1January2021to30June2021andthesecond corresponding period was 1 January 2019 to 30 June 2019 (section 28B(2A)). From 1 July 2021, the third specified period was 1January 2021 to 31 December 2021 and the thirdcorrespondingperiodwas 1January 2019to31December2019(section28B(2B)). Otherwise in respect of these time periods, and inso
	11. As required by section 28B(20) of the EMPI Act 2020, the Respondent published guidelines on the operation of the EWSS (“the Guidelines”). The Guidelines stated that: “this scheme is administered by Revenue on a self-assessment basis. Revenue will not be looking for proof of eligibility at the registration stage. We will in the future, based on risk criteria, review that context, employers should retain their evidence/basis for entering and remaining in the scheme.” 
	eligibility.In 

	12. Inrespectoftherollingreviewrequirementmandatedby section28B(5)oftheEMPIAct 2020,theGuidelines statedthat: 
	 
	 
	 
	 
	 
	 





	 
	 
	 
	 
	 
	 





	“Employers must undertake a review of the six month period on the last day of every month(other than July 2020 andthe final month ofthe scheme)to be satisfied whether they continue to meet the above eligibility criteria and to take the necessary action of withdrawing from the scheme where they do not. 
	This review must be undertaken on a rolling monthly basis comparing the actual and projected business performance over the specified period…as illustrated below”. 

	Evidence 
	Evidence 
	Appellant’s Evidence 
	Figure
	13. 
	(“the witness”) was the CEO of the Appellant. He stated that he started 
	the Appellant in 2018. The witness 
	statedthatin 2019hetook aleaseonapremises andtookonthefirstemployee. 
	Figure

	Hesaidhewas incontactstraightaway withhis biggestcustomer(“theCompany”) 14. 
	15. Counsel took the witness to a letter from the Company (“the Company’s Letter”). The witness agreedwiththestatementinthatletterthat:“As expected, Covid-19 significantly impacted our business due to the severe restrictions imposed by the government over the last 2 years . Therefore, our actual purchases made from 
	Figure

	the company were not in line with our original orders. . 
	16. 
	Figure
	17. Counselbroughtthewitness tothefollowingdocumentsandaskedaboutthefigures: 
	17.1. Adocumenttitled“Paydatesbetween1Septemberto31December2020”.The witness stated that the figures meant the Appellant fulfilled €1,858,638 oforders fromforecastordersof€4,520,000.Hestatedthatthefigureof€4,520,000under “BaseYear”wereforecastorders,whichmeantwhathewouldexpecttoturnover with their customer. The witness said that he would have updated the monthly forecasts. 
	1

	17.2. Adocumenttitled “Paydates between 1January to 30 June 2021”.The witness statedthatthefigures of51.86%(€2,095,080)referredtothepercentageofwhat they achievedinfulfilledorders,outof€4,351,697inprojectedorders under“Base Line(ProjectedOrders)”. 
	2

	17.3. An untitled document.The witness stated that the figure of €5,362,275 referred tototalfulfilledorders forJanuary toDecemberandthefigureof€7,695,000under “BaseYear”wasprojectedturnoverforthatyearwithoutCovid. 
	3

	17.4. A letter from the Appellant to the Respondent received on 27 June 2022 (“the Appellant’s Letter”). The witness confirmed that the figures in Column A under “Monthly Sales 2020”and “Monthly Sales 2021” referred to“totalfulfilled orders” from the Company and everything else. He stated that the columns of expected sales with the Company for 2020 and 2021 referred to turnover which the AppellantwouldhavedonewiththeCompany hadCovidnothappenedandthose figures werearrivedatfromprevious years’experience. 
	4

	When Counsel took the witness to the EWSS Eligibility Review Form (“ERF”) at page 752 of Book 3 of the Documents, the 
	18. During cross-examination, the witness accepted that the Appellant informed the Respondent 
	2019. April since trading been had it that 2020 July 10 of letter by 

	Indexed“ERFJuly–December2020”atpage749ofBook3oftheDocumentsandcontaining figures underJulytoDecember,andfiguresunder“BaseYearActualOrders”. SubmittedbytheAppellantatthehearingandcontainingfiguresunderJanuarytoJune2021,and figures under“BaseLine(ProjectedOrders)”. Indexed“ERFssubmittedtoRevenueviaROS”atpage752ofBook3oftheDocumentsand containingfiguresunderJulytoDecember2021andJanuary2022,andfiguresunder“BaseYear”. Atpage230ofBook2oftheDocuments. 
	1
	2
	3
	4

	witness agreedthattheAppellant submittedthis on 5October2021. When askedabout thefigureof€7,695,000,theAppellantstatedthatitwas actualorders for2019.Heagreed that the ERF showed orders of €110,000 for April 2019. When Counsel asked how this tallied with the positionthat theAppellant did notcommencetrading untilMay 2019, the witness saidthey were orders which he expectedto fulfil afterwards. He denied that the Appellantwas paidthosesums inApril. 
	19. 
	19. 
	19. 
	When Counsel asked: “But in terms of comparing like with like, clearly one looks to see what orders took place actually in 2019 and one compares them then to the orders that were taking place in 2020, isn't that right?”, the witness stated “Yes”andwhen Counsel asked:“So, for instance, if you receive some oral suggestion that, look we might extend our contract for a further, it might be worth 3 million over the year, that's not 3 million into a particular month, it's spread out over each of the months, isn't

	20. 
	20. 
	When Counsel took thewitness tothe Company’s Letter, the witnessagreed that it was undatedand unauthored, andsaiditcamebyemail. Hesaid heaskedtheCompany for alettertoexplaintheturnoverandwhattheywouldhaveexpectedtohavedonewithout Covid.Thewitness gavethenameofthepersonwhohethoughthadwrittentheletter. 

	21. 
	21. 
	When Counsel then took him to the Appellant’s Letter, the witness confirmed that the figures under“2019Sales”referredto“completed orders, sales”.WhenCounselpressed the witness on what hemeant by theterm“orders” in the Appellant’s Letter, the witness stated:“what I was expecting to do”and“forward orders”.Whenpressedonwhetherthe AppellantprovidedtheRespondentwithpurchaseorders,invoices,oranydocumentation tosubstantiatetheAppellant’s figuresotherthanthreeinvoices forApril2019,thewitness said:“I think we’ve fur

	22. 
	22. 
	When Counsel asked the witness about the figure of €4,495,000 in a letter from the Appellant to the Respondent received on 12 August 2022, which was stated to be 6/12 of€8,990,000,thewitness confirmedthattheAppellantdidnotfulfil€8,990,000oforders in 2019 and agreedthatthe actual fulfilled ordersforthat period was €2,165,696.When CounselaskediftherewerepurchaseordersforJuneandDecember2019for€3,000,000 respectively,thewitnesssaid“no”. 


	23. WhenCounselthenputtohimthatthe 
	Appellant sought to create a picture of ceasing one activity and starting another, the 
	witness stated: “No, I’m not trying to make out there was a complete cessation”. 
	24. When asked about rolling reviews, the witness stated that the Appellant conducted the requiredrollingreviews and“hadbeen doingthat all along, the whole waythrough Covid” and he was surprised that he had not furnished such reviews when requested by the Respondentbecausehewas doingiteveryweek. 
	25. 26. 

	Submissions 
	Submissions 
	Appellant’s Submissions 
	27. TheCommissionersets outbelowasummary ofthesubmissions madebytheAppellant, bothinthedocumentationsubmittedinsupportofthis appealandatthehearing: 
	27.1. TheRespondentraisedassessmentswhichwerebasedonincorrectcomparator 
	27.1. TheRespondentraisedassessmentswhichwerebasedonincorrectcomparator 
	periods 
	27.2. The EMPI Act 2020 is ataxing statute. For atax to be imposed it must be clear 
	27.2. The EMPI Act 2020 is ataxing statute. For atax to be imposed it must be clear 
	andunambiguous,whichis consistentwiththejudgmentinBookfinders Ltd v The Revenue Commissioners [2020]IESC60. CertainaspectsoftheEMPIAct 2020 are remedial. In cases of doubt the criteria for eligibility should be construed liberally, in particular when considering the definition of “customer order”, which is undefinedintheEMPIAct2020.Equally,liability forallegedineligibility should 
	notbeimposeddoubtfully. 27.3. The Appellant commenced a new business on 2 May 2019. 
	27.4. The first specified period is 1 July 2020 to 31 December 2020 and the correspondingperiodis1July 2019to31December2019.Theorders forthefirst specified period were in the amount of €1,858,000 as compared with orders for the corresponding period in the amount of €4,520,000, which is a reduction of 58%. The orders for the first specified period were orders crystallised into sales andtheorders forthecomparatorperiodwereorders received,as showninpages 749-750ofBook3oftheDocuments,theCompany’s Letter,andtheA
	27.5. The second specified period is 1January 2021 to 30 June 2021. The Appellant commenced a new business on 2 May 2019 and therefore a different statutory test applies to the second specified period. The orders for the second specified periodwouldhavebeenintheamountof€4,351,697ascomparedwithorders in the amount of €2,094,605. That comparison was as between orders that would have been fulfilled had it not been for Covid and orders crystallised into sales, which is a reduction of 51.86%, as shown in the App
	27.5. The second specified period is 1January 2021 to 30 June 2021. The Appellant commenced a new business on 2 May 2019 and therefore a different statutory test applies to the second specified period. The orders for the second specified periodwouldhavebeenintheamountof€4,351,697ascomparedwithorders in the amount of €2,094,605. That comparison was as between orders that would have been fulfilled had it not been for Covid and orders crystallised into sales, which is a reduction of 51.86%, as shown in the App
	in 2019 were , one is entitled to conclude that the Appellant was eligible for the EWSS. There must be a difference between “customerorders”and“turnover”. 
	Figure


	27.6. Buckley vThe RevenueCommissioners[2024]IEHC414(“Buckley”)makes clear thatthecommencementofatradeisamixedquestionoffactandlaw.Case-law distinguishes preparatory activities from the commencement of trade, as in The Birmingham and District Cattle By-Products Limited v The Commissioners of Inland Revenue (1919) 12 Tax Case 92, Spa Estates v O’hArgain (Unreported, HighCourt(Kenny J)20thJune1975),Slater v Commissioner of Inland Revenue [1996]1NZLR759.Thewitness testifiedthatthetransactions inApril2019were p
	27.7. Mansell v Revenue and Customs Commissioners [2006] STC (SCD) 605 (“Mansell”) was cited in Revenue Commissioners v O’Farrell [2018] IEHC 71 (“O’Farrell”) and is the test for the commencement of trade: when acting for the purpose of generating a profit starts in earnest. The question is whether a business is operatingorpreparingtooperate. 
	27.8. In Tryka Ltd v Newall (HM Inspector of Taxes) [1963] 41 TC 146 (“Tryka”), the Court found that isolated transactions related to aformer trade do not mean the 
	formertradecontinued. 
	27.9. The third specified period is 1 January 2021 to 31 December 2021 and the correspondingperiodis1January2019to31December2019.Theordersforthe firstspecified period were in the amount of €5,362,275 as compared withorders forthecorrespondingperiodintheamountof€7,695,000.Theorders forthefirst specified period were orders crystallised into sales and the orders for the comparator period were orders received, as shown in pages 752-754 of Book 3 of the Documents, as well as the Company’s Letter and the Appellan
	27.10. The Appellant conducted the rolling reviews required. Counsel stated that the Appellant did not point to contemporaneous evidence of rolling reviews but the absence of such documentary evidence does not of itself disentitle a taxpayer from EWSS if one is satisfied on oral evidence that rolling reviews were conducted. 
	Respondent’s Submissions 
	28. The Commissioner sets out below a summary of the submissions made by the Respondent,bothinthedocumentationandatthehearing: 
	28.1. TheAppellantfailedtodemonstratetothesatisfactionoftheRespondentthat its business has experienced or was expected to experience a 30% reduction in turnover or customer orders during the claims period in accordance with section 28BoftheEMPIAct2020.TheAppellantregisteredfortheEWSSon31August 2020andmadethefollowingdeclaration: 
	“IdeclarethatIreadtheeligibility criteriafortheemployment wagesubsidy scheme and that the business qualifies for the scheme. I undertake that the business will abide by the terms and conditions of the scheme. I understand and accept that failure by the business to adhere to the terms of the scheme could result in recoupment of monies together with interest, penalties, prosecution. I undertake the business will retain all records relating to the scheme, including the base of eligibility, for review by Revenu
	28.2. The EMPI Act 2020 is not a taxing statute. Ordinary canons of statutory interpretation apply. In the alternative, if it is ataxing statute, section 28B of the EMPI Act 2020 should not be interpreted to provide financial assistance which was not clearly provided for, in accordance with Revenue Commissioners v. Doorley [1933]I.R.750. 
	28.3. The Appellant commenced trading in December 2018. 
	28.4. TheAppellantdidnotfurnishrollingreviews tosupportits eligibility fortheEWSS duringtheperiodsJuly 2020toJune2021. 28.5. ItwasincorrectfortheAppellanttocompareexpectedordersin2019withorders for2020and2021.TheCompany’s Letterrefersto“expectedorders”. This does not amount to “customer orders”, which are specific and can be matched to an invoice. 
	28.6. 
	Applying Mansell, the Appellant began 
	operational activitiesin April 2019,took onemployees, hadorders for €110,000, and the facilities were operational. Furthermore, Cronin (Inspector of Taxes) v Lunham Brothers Ltd [1985] 3ITR 363 shows that atrade is organic, and in this casetheAppellant’s focus movedfrom 
	Figure
	28.7. The first specified period is 1 July 2020 to 31 December 2020, which must be comparedwith1Julyto31December2019.TheAppellant’s Lettershowsa14% decreaseifonecompares theactualorders from2020withtheactualorders from 2019(€1,858,639comparedto€2,165,696). 
	28.8. The second specified period is 1January 2021 to 30 June 2021, which must be compared with 1January 2019 to 30 June 2019. The business existed before 1 May 2019andtheAppellant’s Lettershowsa261%increaseifonecompares the actualorders from2021withtheactualorders from2019(€2,094,605compared to€580,515). 
	28.9. Even if the Commissioner does not agree with the Respondent on the commencement of trade, there are contradictions in the Appellant’s projections and comparators. The Company’s Letter is inadmissible. Its author is unknown. Nobody from the Company attended to give evidence. The Appellant accepts therewerepurchaseordersfortheCompany yetnodocumentaryevidenceofthis was provided. 
	28.10. The third specified period is 1January 2021 to 31 December 2021, which must be compared with 1January 2019to 31 December 2019. The Appellant’s Letter shows a95%increaseifonecomparestheactualordersfrom2021withtheactual orders for2019(€5,361,718comparedto€2,746,212).Thefourthspecifiedperiod flows fromthat. 
	Material Facts 
	29. Having read the documentation submitted, and having listened to the oral evidence and submissions at the hearing, the Commissioner makes the following findings of material fact: 


	29.1. TheAppellantis acompany whichwas incorporatedon 
	29.1. TheAppellantis acompany whichwas incorporatedon 
	. 
	29.2. 
	29.3. 29.4. 
	29.5. TheAppellant’s businesscommencedoperations before1May 2019. 
	29.5. TheAppellant’s businesscommencedoperations before1May 2019. 
	29.6. TheAppellantparticipatedintheEWSSfromJuly 2020. 
	29.6. TheAppellantparticipatedintheEWSSfromJuly 2020. 
	29.7. On 30 September 2024, the Respondent raised assessments against the 
	Appellantfortherelevantperiodinthetotalamountof€313,400.00. 

	29.8. TheAppellantdidnotprovidedocumentary evidenceofhavingconductedrolling reviews fortheperiods July 2020toJune2021. 
	29.9. Forthefirstspecified period, thefiguresdonot show adecreaseof at least 30% inthe2020customerorders whencomparedwiththe2019customerorders. 
	29.10. For the second specified period, the figures do not show a decrease of at least 30%inthe2021customerorderswhencomparedwiththe2019customerorders. 
	29.11. Forthethirdspecifiedperiod,thefiguresdonotshowadecreaseofatleast30% inthe2021customerorders whencomparedwiththe2019customerorders. 
	29.11. Forthethirdspecifiedperiod,thefiguresdonotshowadecreaseofatleast30% inthe2021customerorders whencomparedwiththe2019customerorders. 





	Analysis 
	Analysis 
	Burden of Proof 
	30. This appeal relates to the raising of assessments by the Respondent for the relevant periods.InanappealbeforetheCommission,theburdenofproofrestsontheAppellant, whichinthis appealmustshowthattheRespondentwas incorrecttoraiseassessments inthetotalamountof€313,400.00forEWSSpayments madetoit.IntheHighCourtcase of Menolly Homes Ltd v Appeal Commissioners and another [2010]IEHC 49, Charleton J statedatparagraph22that: 
	“The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal Commissioners as to whether the taxpayer has shown that the relevant tax is not payable”. 
	31. 
	31. 
	31. 
	TheCourtofAppealconfirmedthis positioninJSS & Ors v A Tax Appeal Commissioner [2025]IECA96,inwhichMcDonaldJ statedatparagraph34that: 

	32. 
	32. 
	The standard of proof in considering this appeal is the civil standard of proof, that is, on thebalanceofprobabilities. 


	“the taxpayer bears the burden of demonstrating that a tax assessment is wrong.” 
	Statutory Interpretation 
	33. Itis alsonecessarytonotethatinHanrahan v The Revenue Commissioners [2024]IECA 113, the Court of Appeal clarified the approach to the burden of proof where an appeal relates totheinterpretationoflawonly,stating: 
	“Where the onus of proof lies can be highly relevant in those cases in which evidential matters are atstake…In the present case however, the issue is not one of ascertaining the facts; the facts themselves are as found in the case stated. The issue here is one of law;....Ultimately when an Appeal Commissioner is asked to apply the law to the agreed facts, the Appeal Commissioner’s correct application of the law requires an objective assessment of what the law is and cannot be swayed by a consideration of wh
	34. 
	34. 
	34. 
	Bothparties madesubmissions onhowtheEMPIAct2020shouldbeinterpreted.Onthe one hand, the Appellant contended that the EMPI Act 2020 is a taxing statute with remedial aspects and in cases of doubt, the criteria for eligibility should be construed liberally, particularly when considering the definition of “customer order”, and liability for ineligibility should not be imposed doubtfully. On the other hand, the Respondent contended that the EMPI Act 2020 is not a taxing statute and ordinary canons of constructio

	35. 
	35. 
	The Commissioner observes that section 28B(11) of the EMPI Act 2020 provides that if an employer was not entitled to payments under the EWSS, such payments shall be refundedtotheRespondent.Section28B(12)provides thatamounts toberefundedshall betreatedasincometaxdue.Section28B(14A)provides forarightofappealagainstan assessment to such a tax, while section 28B(19) provides that the administration of section 28B is under the care and management of the Respondent. It is therefore clear to the Commissioner that 

	36. 
	36. 
	TheCommissioneris satisfiedthattheappropriateapproachtointerpretingtheEMPIAct 2020 can be found in well-settled principles of statutory interpretation as set out by McDonaldJ inPerrigo Pharma International Designated Activity Company v McNamara, the Revenue Commissioners, the Minister for Finance, Ireland and the Attorney General [2020] IEHC 552 (“Perrigo”). Those principles are expressly stated to apply to “any statutory provision”andcontainspecificpointsinrelationtotaxationstatutes: 


	“The principles to be applied in interpreting any statutory provision are well settled. They were described in some detail by McKechnie J. in the Supreme Court in Dunnes Stores v. The Revenue Commissioners [2019] IESC 50 at paras. 63 to 72 and were reaffirmed recently in Bookfinders Ltd v. The Revenue Commissioner [2020] IESC 60. Based on the judgment of McKechnie J., the relevant principles can be summarised as follows: 
	(a)Ifthe words ofthe statutory provision are plain and their meaning is self-evident, then, save for compelling reasons to be found within the Act as a whole, the ordinary, basic and natural meaning of the words should prevail; 
	(b) 
	(b) 
	(b) 
	Nonetheless, even with this approach, the meaning of the words used in the statutory provision must be seen in context. McKechnie J. (at para. 63) said that: “… context is critical: both immediate and proximate, certainly within the Act as a whole, but in some circumstances perhaps even further than that”; 

	(c) 
	(c) 
	Where the meaning is not clear but is imprecise or ambiguous, further rules of construction come into play. In such circumstances, a purposive interpretation is permissible; 

	(d) 
	(d) 
	Whatever approach is taken, each word or phrase used in the statute should be given a meaning as it is presumed that the Oireachtas did not intend to use surplusage or to use words or phrases without meaning. 

	(e) 
	(e) 
	In the case of taxation statutes, if there is ambiguity in a statutory provision, the word should be construed strictly so as to prevent a fresh imposition of liability from being created unfairly by the use of oblique or slack language; 


	(f)Nonetheless, even in the case of ataxation statute, if aliteralinterpretation of the provision would lead to an absurdity (in the sense of failing to reflect what otherwise is the true intention ofthe legislature apparent from the Act as awhole) then aliteral interpretation will be rejected. 
	(g) Although the issue did not arise in Dunnes Stores v. The Revenue Commissioners, there is one further principle which must be borne in mind in the context of taxation statute. That relates to provisions which provide for relief or exemption from taxation. This was addressed by the Supreme Court in Revenue Commissioners v. Doorley [1933] I.R. 750 where Kennedy C.J. said at p. 766: 
	“Now the exemption from tax, with which we are immediately concerned, is governed by the same considerations. If it is clear that a tax is imposed by the Act under consideration, then exemption from that tax must be given expressly and in clear and unambiguous terms, within the letter of the statute as interpreted with the assistance of the ordinary canons for the interpretation of statutes. This arises from the nature of the subject-matter under consideration and is complementary to what I have already sai
	37. 
	37. 
	37. 
	In adopting these principles of statutory interpretation, the Commissioner is fortified by the fact that when considering the EWSS in Fire Safety Security Advantage Limited (formerly Superior Group Irl Limited) v The Revenue Commissioners [2025] IEHC 78 (“Fire Safety”),Mulcahy J referredtothe“helpfulreview of the principles” in Perrigo and also noted that in Heather Hill Management Company CLG & McGoldrick v An Bord Pleanála, Burkeway Homes Limited and the Attorney General [2022] IESC 43, the Supreme Court 

	38. 
	38. 
	Accordingly, the Commissioner is satisfied that the correct and prudent approach is to consider the parties’ submissions on the EMPI Act 2020, including the Appellant’s submissionontheinterpretationoftheterm“customerorders”,withtheaboveprinciples ofstatutory interpretationinmind. 


	Requirement to carry out rolling reviews 
	39. Section 28B(5) of the EMPI Act 2020 required participants in the EWSS to carry out a reviewofthebusinesscircumstancesimmediatelyupontheendofeachmonth.If,onfoot of this review, it was manifest that the anticipated decrease of at least 30% in either turnover or customer orders would not occur, the employer was obliged to immediately 
	removehimorherselffromthescheme. This is confirmedby theGuidelines, whichalso confirmed that: “This review must be undertaken on a rolling monthly basis comparing the actual and projected business performance over the specified period” and set out tables providingfurtherdetails.TheGuidelines alsostatedthat:“employers should retain their evidence/basis for entering and remaining in the scheme”. 
	40. 
	40. 
	40. 
	Inthis appeal,theRespondentstatedthattheAppellantdidnotfurnishrollingreviews to supporteligibility fortheEWSSduringtheperiods July 2020toJune2021.TheAppellant submitted that it conducted the required reviews but did not provide contemporaneous evidence of such rolling reviews, contending that the absence of such evidence did not disentitle a taxpayer from EWSS if the oral evidence satisfies the Commissioner that rollingreviews wereconducted. 

	41. 
	41. 
	The requirement to carry out rolling reviews has been considered by the Appeal Commissioners in previous determinations concerning EWSS. As stated in 83TACD 2023: 


	“the plain meaning of section 28B is that the carrying out of monthly rolling reviews was a necessary condition for participating in the EWSS. Subsection (2) states that section 28B shall apply to an employer, but that this is subject to subsections (4) and (5). As discussed herein, subsection (5) requires the carrying out of monthly rolling reviews. Therefore, it is clear that if an employer failed to carry out monthly rolling reviews, it was not entitled to participate in the EWSS.” 
	42. 
	42. 
	42. 
	As noted earlier, the Appellant was required to retain all records relating to the EWSS and undertook to do so. Furthermore, with the burden of proof on the Appellant in this appeal,theCommissionerwouldexpecttheAppellanttoadducedocumentaryevidence of having met the requirement to conduct rolling reviews. The Commissioner considers that in forming this view, she is supported by the fact that when considering the EWSS, the High Court in Fire Safety stated that: “the appellant was required to discharge the bur

	43. 
	43. 
	When giving evidence, the witness stated that the Appellant had conducted rolling reviews as requiredallthroughCovidand“had been doing that all along, the whole way through Covid”, and was surprised that the Appellant had not furnished them when requested. The witness also stated that he would have updated the monthly forecasts. Yet the Commissioner cannot accept that these assertions, of themselves, establish on thebalanceofprobabilities thattherequiredrollingreviews wereconducted. 

	44. 
	44. 
	44. 
	Consequently, the Commissioner finds as amaterial fact that the Appellant provided no 

	documentary evidence of having conducted rolling reviews for the periods July 2020 to June2021,asrequiredby section28B(5)oftheEMPIAct2020andtheGuidelines. 

	45. 
	45. 
	As theCommissionerhas foundthattheAppellantprovidednodocumentary evidenceof havingcarriedoutrollingreviewsfortheperiods July 2020toJune2021andasit wasa requirementforparticipationintheEWSSthatrollingreviews becarriedoutonamonthly basis,theCommissionerconcludesthattheAppellant has notestablishedinthis appeal thatitmetthatrequirementforentitlementtoEWSSforalltherelevantperiods. 

	46. 
	46. 
	In those circumstances, the Commissioner is satisfied that the Respondent was correct to disentitle the Appellant from payments of EWSS for the periods July 2020 to June 2021. 


	Requirement to demonstrate reduction 
	47. 
	47. 
	47. 
	Inadditiontothematterofrollingreviews,theCommissionermustconsider whetherthe Appellant has satisfied the requirement to demonstrate a reduction of at least 30% in turnoverorcustomerorders beingreceived. 

	48. 
	48. 
	It is important to note that the question arising is not simply whether the Appellant’s business was affected by the pandemic during the specified periods, but whether it met thecriteriaprescribedbylegislation. 

	49. 
	49. 
	The EWSS provided for wage subsidies during the Covid-19 pandemic where an employer was expected to experience a reduction of at least 30% in either turnover or customer orders during a specified period compared to the appropriate corresponding period.InFire Safety theHigh Courtconfirmedthat it istheturnoverorcustomerorders intheentirety ofeachperiodwhichmustbecompared. 

	50. 
	50. 
	Inthis case,theAppellantreliedonits customerorders toclaim eligibility fortheEWSS. IncorrespondencebetweentheAppellantandtheRespondentbetween2021and2022, as wellas initsappealsubmissions,theAppellant providedseveralfigures inrelationto its thefigures relieduponbytheAppellantdifferedslightly withinits appeal submissions, at the hearing the Commissioner asked Counsel to confirm the Appellant’s position on each of the specified periods. The Commissioner has therefore proceeded on the basis that the figures giv
	customerorders.As 
	5 


	Transcript,pages 197–202. 
	5 


	First Specified Period 
	51. 
	51. 
	51. 
	The first specified period was from 1 July 2020 to 31 December 2020. Therefore, in accordance with section 28B(2)(a)(i)(I) of the EMPI Act 2020, the applicable correspondingperiodwas 1July2019to31December2019. 

	52. 
	52. 
	The Appellant submitted that the figures to be compared in respect of the first specified period were€1,858,000,which representedcustomerorderscrystallised intosales, with €4,520,000 in respect of the corresponding period, which represented the orders received. The figure of €4,520,000 was stated to derive from the Company’s Letter and thewitness’soralevidence. 


	53. 
	The Appellant submitted that the EMPI Act 2020 does not define the term “customer orders”andincases ofdoubt,thecriteriaforeligibility fortheEWSSshouldbeconstrued liberally. Furthermore, the Appellant submitted that there must be adistinction between theterms “customerorder”and“turnover”insection28BoftheEMPIAct2020. 
	54. 
	54. 
	54. 
	TheCommissioneragrees withtheAppellant’s submissionthattheterm“customerorder” must be presumed to have a meaning other than “turnover”, for the reason that this reflectstheprincipleofstatutoryinterpretationupheldinPerrigothat“eachword orphrase used in the statute should be given a meaning as it is presumed that the Oireachtas did not intend to use surplusage or to use words or phrases without meaning”. 

	55. 
	55. 
	The Commissioner regards the ordinary and natural meaning of the phrase “customer order”asarequestfromapersonwhobuysgoods orservicesforsomethingtobemade 


	orsupplied. The 
	Commissioneris satisfiedthattheapplicableprinciples ofstatutory interpretationrequire hertoconsidertheordinarymeaningoftheterm“customerorder”within,andnotdivorced from,itsstatutorycontext. 
	56. Turningthentothestatutory context,section28B(2)(a)(i)(I)oftheEMPIAct2020requires theAppellanttodemonstratethatby reasonofCovid-19andthedisruptiontocommerce, theAppellantexperiencedorwasanticipatedtoexperienceintheperiodfrom1July 2020 to 31 December 2020 at least a 30 per cent reduction in the customer orders being received,by referencetothesameperiodin2019. 
	57. Itispertinenttonotethatsection28B(2)(a)(i)(I)does notreferto“forecast”or“expected” 
	6

	customer orders in the corresponding period. The Commissioner is satisfied from the wording and context of 28B(2/2B/2A)(a)(i)(I) thatthe employer wasrequired to compare customer orders received in the corresponding period with the customer orders being received in the specified period. It was by doing so that the employer could ascertain whether a reduction of at least 30% would occur. Consequently, the Commissioner is satisfiedthatthelegislationdoes notpermittheAppellanttouse“forecast”or“expected” customer
	58. 
	58. 
	58. 
	In fairness, the Commissioner did not understand the Appellant to dispute this analysis, bearinginmindthatwhenCounselasked:“Butinterms of comparinglike withlike, clearly one looks to see what orders took place actually in 2019 and one compares them then to the orders that were taking place in 2020, isn't that right?”,thewitness stated“Yes”. 

	59. 
	59. 
	Accordingly, the Commissioner is satisfied that in this appeal, the Appellant must demonstratethecustomerorderswhichwerereceivedinthecorrespondingperiods. 

	60. 
	60. 
	In oral submissions, the Appellant contended that it received customer orders of €4,520,000inthecorrespondingperiod.YettheCommissionerobservesthatinevidence, the witness referred to the figure of €4,520,000 as “forecast orders”. When pressed on whathemeantby“orders”,hestated:“what I was expecting to do”and“forward orders”. 


	The Company’s Letter then referred to 
	the“fall off in these anticipated order levels”. 
	61. 
	62. The Commissioner can appreciate as a general point that there may be a time gap 
	between a customer order and the fulfilment of that customer order. 
	Alsosection28B(2A)(a)(i)(I)oftheEMPIAct2020andsection28B(2B)(a)(i)(I). 
	6

	Figure
	When asked how he knew it was worth €3,000,000or€4,520,000,thewitness saidtheCompanywouldknowwhatthecontracts were worth. Yet the Company’s letter was undated and unsigned and although the Appellantnamedthepersonhethoughthadwrittentheletter,nobody fromtheCompany attendedthehearingofthis appealtospeaktotheCompany’sLetter,ortothecustomer orders received by the Appellant from the Company. Therefore, the Commissioner did nothavethebenefitoftestimonyfromtheCompany onthecustomerorders whichwere received from the 
	63. 
	63. 
	63. 
	As to the Appellant’s case that it did in fact receive customer orders in the amount of €4,520,000in 2019,theCommissionerfindstheevidence adducedtosupport thistobe insufficient. 
	Figure


	64. 
	64. 
	For clarity, even had the Company or another customer of the Appellant attended the hearing,theCommissionerwouldexpecttohavebeenpresentedwithdocumentationto corroborate the customer orders which were stated to have been received by the Appellantinthecorrespondingperiods. 

	65. 
	65. 
	Conversely, when the witness was asked about purchase orders, invoices, or any documentary evidence to substantiate the Appellant’s figures other than three invoices forApril2019,hesaidhethoughttheAppellanthadfurnishedanythingitwas askedfor. Heconfirmedthattherewas noformalcontractbetweentheAppellantandtheCompany, 

	66. 
	66. 
	Atthisjuncture,itisappositetoreiteratethattheAppellantwasrequiredtoretainrecords to support its claim for the EWSS and the burden of proof is on the Appellant. When considering the EWSS in Fire Safety,the High Court confirmed that: “the appellant was required to discharge the burden of proving that it was entitled to have received some or all of the subsidies it did. It, therefore, always “needed” to provide evidence which established that to be the case”. In this appeal, the Appellant did not deny that on 

	67. 
	67. 
	67. 
	Yetinthecircumstancesas outlinedabove,theCommissionerhasfoundtheAppellant’s 

	case, that it was entitled to the EWSS, to be insufficiently corroborated by documentary evidence. Accordingly, the Commissioner is not satisfied to conclude on the balance of probabilities thattheAppellant receivedcustomerordersintheamount of€4,520,000in thecorrespondingperiod. 

	68. 
	68. 
	The Appellant’s Letter stated that the customer orders which the Appellant actually receivedforJuly toDecember2019were€2,165,696 andthatthecustomerorders which it received for July to December 2020 were €1,858,639. The witness agreed with this in oralevidence.Thesefigures donotshowadecreaseofatleast30%inthe2020customer orderswhencomparedwiththe2019customerorders.TheCommissionerhas foundthis tobeamaterialfact. 

	69. 
	69. 
	As aresult,theCommissionerfindsthattheAppellantdidnotdemonstrateareductionor anticipated reduction in customer orders of at least 30% in the first specified period by referencetothecorrespondingperiod. 


	and no purchase orders of €3,000,000 for June or December 2019. 
	Third Specified Period 
	70. Thethirdspecifiedperiodwasfrom1January2021to31December2021. Therefore,in accordance with section 28B(2B)(a)(i)(I) of the EMPI Act 2020, the applicable correspondingperiodwas 1January2019to31December2019. 
	71. 
	71. 
	71. 
	TheAppellantsubmittedthatthefigures tobecomparedinrespect ofthethirdspecified period were€5,362,275,which representedcustomerorderscrystallised intosales, with €7,695,000,whichrepresentedtheordersreceived, andpointedtotheERFs, aswellas theCompany’s LetterandtheAppellant’s oralevidence. 

	72. 
	72. 
	Yet the Commissioner observes that in evidence, the witness referred to the figure of €7,695,000as“projected turnover for that year without Covid”.Forthereasons setoutin theCommissioner’sconsiderationofthefirstspecifiedperiod,theCommissioner cannot accept that “projected turnover” can be used as customer orders received in 2019. In cross-examination,thewitness latersaidthatthefigureof€7,695,000was actualorders in2019.Evenso,forthereasons setoutintheCommissioner’sconsiderationofthefirst specified period, the

	73. 
	73. 
	TheAppellant’s LettershowedthatthecustomerorderswhichtheAppellantreceivedfor January to December 2019 were €2,746,212 and that the customer orders which it received for January to December 2021 were €5,361,718. The witness agreed with this in oral evidence. These figures do not show a decrease of at least 30% in the 2021 


	customer orders when compared with the 2019 customer orders but instead show an 
	increase.TheCommissionerhasfoundthistobeamaterialfact. 
	74. 
	74. 
	74. 
	As aresult,theCommissionerfindsthattheAppellantdidnotdemonstrateareductionor anticipated reduction in customer orders of at least 30% in the third specified period by referencetothecorrespondingperiod. 

	75. 
	75. 
	In accordance with section 28B(2B) of the EMPI Act 2020, the Appellant’s eligibility for April 2022 depended on its eligibility in the third specified period. Therefore the CommissionerfindsthattheAppellantwasnotentitledtoEWSSforApril2022. 


	Second Specified Period 
	76. 
	76. 
	76. 
	Turning now to the second specified period, afurther question arises for consideration. Where abusiness commenced after 1May 2019, for the period from 1January 2021 to 30 June 2021, it was entitled to compare its turnover/customer orders against projected turnover/customerorders,undersection28B(2A)(a)(i)(III)oftheEMPIAct2020. 

	77. 
	77. 
	TheAppellantcontendedthatitwasanewbusiness whichcommencedoperationsafter 1 May 2019 and was therefore entitled to compare its customer orders with projections forthesecondspecifiedperiod.TheAppellantsubmittedthatthecustomerorders forthe secondspecifiedperiodwouldhavebeenintheamountof€4,351,697,as comparedwith customerordersintheamountof€2,094,605.This comparisonwasbetweenordersthat would have been fulfilled had it not been for Covid and orders crystallised into sales, in accordancewiththeAppellant’s Lettera

	78. 
	78. 
	The Commissioner notes that section 28B(2A) of the EMPI Act 2020 refers to the “commencement of the operation of the employer’s business”. Furthermore, section 28B(2A)requirestheemployertodemonstratetherequiredreductioninaccordancewith guidelines publishedundersubsection(20)(a), whichinturnrequiredtheRespondentto publishguidelines onmatters regardingtherequiredreductioninsection28B.Therefore, theCommissionerconsiders itappropriatetointerpretthephrase“commencement ofthe operation of the employer’s business” 


	79. 
	80. However, the Commissioner has concluded that this was not acase in which one trade ceasedandthenanothercommencedafter1May2019.Inreachingthisconclusion,the Commissionerhas hadregardtothefollowingfactors. 
	81. 
	82. TheCommissionerdoes notviewthesesales as equivalenttoan“isolated 
	transaction” of the kind described in Tryka, where a one-off purchase of joinery board from the prospective purchaser of acompany was found to be “of a sufficiently isolated character and sufficiently small amount”soasnottoindicatetrading. 
	83. In addition, the Commissioner observes that the picture given by the Appellant was, at times, inconsistent. On the one hand, the Appellant submitted that in 2019 one trade ceasedandthenanothercommencedafter1May2019.Ontheotherhand, 
	the witness maintained that it was not the Appellant’s case that there was a complete cessation of a trade. 
	84. 
	85. 
	86. The Commissioner does not consider that the case-law relied on by the Appellant 
	supportsits contentionthattheAppellantcommencedanewtrade 
	after 
	1 May 2019. The Commissioner finds that the activities undertaken by the Appellant beforethatdateamountedtomorethan“preparatoryactivities”. 
	87. 
	87. 
	87. 
	Informingthisview,theCommissionerhasappliedtheprinciples outlinedinMansell.The Commissioner is cognisant that while Irish case-law is binding, English case-law has persuasive but not binding status. However, the Commissioner observes that the Irish HighCourtappliedtheMansell principles inO’Farrell andthereforerespectfully considers thatitispermissibleandappropriatetoapply thoseprinciples. 

	88. 
	88. 
	In Mansell, the Special Commissioner stated: “It seems to me that a trade commences when the taxpayer, having a specific idea in mind of his intended profit making activities, andhavingsetuphis business,begins operationalactivities -andby operationalactivities I mean dealings with third parties immediately and directly related to the supplies to be made which it is hoped will give rise to the expected profits, and which involve the trader putting money at risk: the acquisition of the goods to sell or to tur


	89. 
	90. Having regard to the Irish High Court judgment of Buckley, the Commissioner is mindful 
	that no single factor is determinative of whether a person is engaged in a trade. However, the Commissioner is satisfied that when viewed as a whole, the evidence overall points towards the fact that on the balance of probabilities, the Appellant commenced trade I 
	before 1 May 2019. 
	Figure

	91. 
	91. 
	91. 
	91. 
	Additionally, the Commissioner finds it noteworthy that in separate correspondence on 1 0 July 2020 and 22 December 2021 , the Appellant informed the Respondent that it had been trading since April 2019. When asked about the discrepancy between those statements and the Appellant's appeal submission, 
	Figure


	. However, the Commissioner is not satisfied that this adequately explains the Appellant's previous statements to the Respondent in 2020 and 2021. The Commissioner considers that those statements accurately reflect that the Appellant commenced trade before 1 May 2019, for the reasons given. 

	92. 
	92. 
	Consequently, the Commissioner has found it to be a material fact that the Appellant commenced the operation of its business before 1 May 2019. It therefore follows that the Commissioner is satisfied that the Appellant was not entitled to use the exception for businesses set up after 1 May 2019. 

	93. 
	93. 
	The Appellant's Letter stated that the orders which the Appellant received for July to December 2019 were €2, 165,696 and that the orders which it received for July to December 2021 were €3,267, 113, with which the witness agreed in evidence. These figures do not show a decrease of at least 30% in the 2021 customer orders when compared with the 2019 customer orders but instead show an increase. The Commissioner has found this to be a material fact. 

	94. 
	94. 
	Accordingly, the Commissioner finds that the Appellant did not demonstrate a reduction or anticipated reduction in customer orders of at least 30% in the specified periods by reference to the corresponding periods. 

	95. 
	95. 
	For the avoidance of doubt, even had the Commissioner accepted the Appellant's argument that it commenced business operations after 1 May 2019, the Commissioner would not have been satisfied to rely on the figures used by the Appellant as projections. As previously stated, the Appellant was required to retain records to support its claim for the EWSS and the burden of proof is on the Appellant to show entitlement to the EWSS. Accordingly, the Commissioner would have expected to have been provided with docum


	96. Giventheabove,theCommissionerfindsthattheAppellantwas notentitledtotheEWSS 
	payments as it did not meet the statutory requirement to demonstrate a reduction or anticipatedreductionincustomerorders ofatleast30%. 

	Conclusion 
	Conclusion 
	97. 
	97. 
	97. 
	It follows from the above that the Commissioner determines that the Appellant was not entitledtoreceivethepayments fortherelevantperiods undertheEWSS. 

	98. 
	98. 
	TheCommissionerappreciates thattheAppellantwillbedisappointedwiththis outcome. Having heard from the witness and considered the submissions, the Commissioner understands the Appellant’s position that its business was impacted by the pandemic. Furthermore, the Commissioner wishes to acknowledge the point made that the Appellant’s staff were required to attend physically during the pandemic to deliver the Appellant’s product. Nonetheless, the Commissioner is obliged to apply the statutory criteria. The Commis

	99. 
	99. 
	Inconclusion,theCommissionerhas determinedthat: 


	99.1. TheAppellantdidnotprovidedocumentary evidenceofhavingconductedrolling reviews inalloftherelevantperiods andfailedtodemonstratefortheperiods July 2020 to June 2021 that it conducted rolling reviews as required under section 28B(5)oftheEMPIAct2020. 
	99.2. TheAppellantdidnotdemonstrateareductionoranticipatedreductioninturnover ofatleast30%inthespecifiedperiodsby referencetothecorrespondingperiods as requiredundersections 28B(2),(2A),and(2B)oftheEMPIAct2020. 
	99.3. The Appellant was not entitled to receive the payments for the relevant periods undertheEWSS. 

	Determination 
	Determination 
	100.Forthereasonssetoutabove,theCommissioner determinesthattheAppellant hasnot succeeded in showing that the Respondent was incorrect to raise the assessments for the relevant periods in the total amount of €and those assessments shall stand. 
	313,400.00 

	101.This Appealis determinedinaccordancewithPart40AoftheTCA1997andinparticular sections 949AK thereof. This determination contains full findings of fact and reasons for thedetermination,as requiredundersection949AJ(6)oftheTCA1997. 

	Notification 
	Notification 
	102.This determinationcomplies withthenotificationrequirements setoutinsection949AJ of theTCA1997,inparticularsection949AJ(5)andsection949AJ(6)oftheTCA1997.For theavoidanceofdoubt,thepartiesareherebynotifiedofthedeterminationundersection 949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via digital email communication only (unless the Appellant opted for postal communication andcommunicated

	Appeal 
	Appeal 
	103.Any party dissatisfiedwiththedeterminationhas aright of appealonapoint orpoints of law only within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commissionhasnodiscretiontoacceptany requesttoappealthedeterminationoutside thestatutory timelimit. 
	Figure
	JoKenny AppealCommissioner 12June2026 
	The Tax Appeals Commission has been requested to state and sign a case for the opinion of the High Court in respect of this determination, pursuant to the provisions of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997. 






