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Introduction 

1. This Determination concerns the Appellant’s appeals under section 949I of the Taxes 

Consolidation Act 1997 (“the TCA 1997”) to the Tax Appeals Commission (“the 

Commission”) of Notices of Assessment and Amended Assessment to income tax, made 

by the Respondent for the years 2007 – 2016 inclusive (“the years in issue”). 

2. Regarding the years 2007, 2008, 2014, 2015 and 2016, the Appellant’s appeals are of 

Notices of Amended Assessment made by the Respondent. Under these amended 

assessments, the Appellant was found to have balances payable of €50,974, €40,389, 

€3,872, €12,565 and €13,426 respectively. 

3. Regarding the years 2009 – 2013 inclusive, the appeals are of Notices of Assessment to 

income tax, made by the Respondent in the absence of returns filed by the Appellant. 

Under these assessments, the Appellant was found to have tax due in the amounts of 

€56,449, €56,648, €63,508, €66,776 and €59,898 respectively. 

4. In relation to each Notice of Assessment and Amended Assessment under appeal, the 

Appellant contended that tax assessed by the Respondent as owing should be abated 

either in part or entirely. The Appellant did so on the grounds that the income he received 

from the company Limited (“A Limited”) in the period 16 April 2007 – 31 

March 2011, and then from the related company Limited (“B Limited”) in the 

period 1 April 2011 – 31 March 2016, constituted emoluments from employment. The 

Respondent had instead treated the income from these companies as being income from 

the Appellant’s self-employment. 

5. As part of the appeal hearing, the Commissioner heard preliminary applications advanced 

by the Respondent regarding the validity and acceptance of each of the Appellant’s 

appeals. In respect of the appeals of the Notices of Amended Assessment for the years 

2007, 2008 and 2014, the Respondent contended that they should be found by the 

Commissioner to be invalid and incapable of acceptance, on the grounds that the 

Appellant was, contrary to sections 957(3) and 959AK(1) of the TCA 1997, seeking to 

appeal matters other than additions to, deletions from, or alterations in the amended 

assessments. 

6. In respect of the appeals of the Notices of Assessment and Amended Assessment for the 

years 2009 – 2013, 2015 and 2016, the Respondent contended that they should be found 

invalid and incapable of acceptance, on the grounds that the Appellant had failed to pay 

the full amount of tax, including interest, due on foot of his own income tax returns, as 
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was required by section 959AH(1) of the TCA 1997. In relation to the years 2009 – 2013, 

these were returns filed after the making of the assessments by the Respondent. 

7. In the course of the hearing of the Appellant’s appeals of the Notices of Assessment and 

Amended Assessment to income tax, the Commissioner heard evidence from witnesses 

called by both parties and had the benefit of legal submissions made by their respective 

representatives at hearing. The evidence given and submissions made have been taken 

into consideration by the Commissioner in determining the issues arising. 

8. The Commissioner notes that the Appellant also appealed Notices of Estimation of VAT 

due for the years 2007 – 2015. These appeals were due to be heard alongside those 

concerning the Notices of Assessment and Amended Assessment to income tax for the 

years 2007 – 2016. However, before the commencement of the appeal hearing the 

Appellant withdrew his appeals of the Notices of Estimation. As such, they became final 

and conclusive in accordance with section 949G of the TCA 1997. 

9. In line with a request made by the Appellant, the hearing of the appeals proceeded in 

private, in accordance with section 949Y(3) of the TCA 1997. Therefore, this 

Determination will be redacted prior to its publication in accordance with section 949AO 

of the TCA 1997. 

Background 

10. During the years in issue the Appellant worked as a software developer and IT 

professional. 

11. From 16 April 2007 – 31 March 2011, the Appellant carried out software development 

and IT work for A Limited. 

12. From 1 April 2011 – 31 March 2016, the Appellant carried out software development and 

IT work for B Limited. 

13. It was a fact agreed by the parties that over the years in issue the Appellant sent monthly 

invoices to A Limited and B Limited, charging them for work done in his capacity as a 

software developer and IT professional. It was also an agreed fact that the Appellant was 

paid by A Limited and B Limited based on a daily rate for a 7.5 hour working day, and that 

he charged VAT in respect of work done. This VAT was not remitted to the Respondent 

and was retained by the Appellant. 

14. Invoice documentation included by the Respondent in its appeal booklets indicated that 

over the period April 2007 – April 2016, the Appellant invoiced and was paid for work 

done in every month. It is not necessary to list in this Determination each payment made 
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for each month. It suffices to say that, while the sums paid to the Appellant could vary 

somewhat from month to month, in the main he was paid an amount representing 20 – 

22 days at the relevant rate.1 

15. The Appellant filed an on-time Form 11 income tax return with the Respondent for the 

year 2007. In this return, the Appellant disclosed gross self-employed income from 

“software development” of €52,853 and, after the claiming of deductions and expenses, 

assessable profit therefrom of €32,132. The parties to the appeal were in agreement that 

the Appellant’s assessable profit from this activity for the year 2007 was, after accounting 

for the deductions and expenses claimed, in fact €142,485. 

16. The Appellant filed an on-time Form 11 income tax return with the Respondent for the 

year 2008. In this return, the Appellant disclosed gross self-employed income from 

“software development” of €46,803 and, after the claiming of deductions and expenses, 

assessable profit therefrom of €24,238. The parties to the appeal were in agreement that 

the Appellant’s assessable profit from this activity for the year 2008 was, after accounting 

for the deductions and expenses claimed, in fact €115,912. 

17. The Appellant did not file on-time income tax returns for the years 2009 – 2013. As is set 

out hereunder in this Determination, the timing of the late returns filed by the Appellant 

for the years 2010 – 2013, though not 2009, was a matter of disagreement between the 

parties.  By the Appellant’s account, returns for 2010 – 2013 were filed on his behalf in 

mid-2016. By the Respondent’s, they were not filed until January 2018. The 

Commissioner has made findings on this question in this Determination. 

18. On 11 November 2015, the Appellant filed a Form 11 income tax return in respect of the 

year 2014, in which he returned gross income in the amount of €120,899 from the self-

employed activity of “IT Consultancy”, and assessable profit therefrom of €113,996. It was 

an agreed fact that the Appellant’s income in this respect related to work done for B 

Limited. In this regard, the Appellant claimed in his Form 11 return expenses and 

deductions of €1,500 (“consultancy, professional fees”), €1,040 (“motor, travel and 

subsistence”) and €4,363 (“other expenses”), giving rise to the assessable figure of 

€113,996. The Appellant also claimed capital allowances for the year 2014 for machinery 

and plant of €1,375. 

1 According to the information provided to the Commissioner, the lowest amount paid to the Appellant was for the 

equivalent of 15 days of work done for A Limited and B Limited in the years 2007 – 2016, while the highest amount 
was for 29 days. 
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19. In the Form 11 return for the year 2014, the Appellant also disclosed employment income 

in the amount of €34,099. It was an agreed fact that this income was not related to work 

done for B Limited. 

20. On 11 December 2015, the Respondent commenced an investigation covering the years 

2010 – 2014 into the Appellant’s tax affairs. 

21. In correspondence dated 6 May 2016, the Appellant’s tax agent wrote to the Respondent 

indicating that the Appellant wished to make an “un-prompted qualifying disclosure” for 

the years 2007 – 2009. 

22. In separate correspondence bearing the same date, the Appellant’s tax agent also 

provided the following information regarding the Appellant’s tax affairs for the years 2010 

– 2014. In this correspondence, he stated: 

“Dear [Officer of the Respondent] 

In relation to the above our client has instructed us to provide you with the following 

disclosure in respect of the Revenue Investigation. 

Please see enclosed the following 

 Completed Form 11s for 2010 to 2014; 

o Summary from ROS Offline 

 Completed and account listing [sic] for all financial Institutions 

o Attached Bank Statements for relevant periods 

The disclosure below, is in two parts, firstly Income tax, and then VAT. [The Appellant] 

approached our firm in 2015, with a view to regularizing his tax position, however in 

the intervening period the letter Notification of Revenue Investigation issued. His 

intention was to file the most recent tax year beginning with 2014, then with a view to 

address the balance of the years. 

[…]” 

23. Later in the correspondence dated 6 May 2016, the Appellant’s tax agent stated under 

the heading “Income tax” that: 

“With regard to returns and liabilities, I have excluded the income from [A Limited and 

B Limited] in the computations. The basis being to establish [the Appellant’s] 

employment status. However, this income is noted, and included for your examination 

as follows. 
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- Year 2010 - €119,310 

- Year 2011 - €122,705 

- Years 2012 - €117,620 

- Year 2013 – €98,519 

- Year 2014 - €114,000 

Each year has been broken down between liability, interest, penalty, and surcharge in 

the table below, and I have also provided summary computation prepared on ROS 

Offline”. 

24. Further on in the same correspondence dated 6 May 2016, the Appellant’s tax agent 

calculated the Appellant’s tax liability for the years 2010 – 2014 to be as follows: 

“Tax - €8,429 

Interest - €1,456 

Penalty - €1,533 

€11,426” 

25. Near the end of the correspondence dated 6 May 2016 regarding the years 2010 – 2014, 

the Appellant’s tax agent calculated the Appellant to have a VAT liability which, along with 

penalties and interest, came to €204,407. The Appellant’s tax agent then stated, “I believe 

that payment for this has already been delivered to you, 11th March 2016.” 

26. It is not clear whether the correspondence of the Appellant’s tax agent relating to the 

Appellant’s tax affairs for the years 2010 – 2014 was in fact sent to the Respondent on 6 

May 2016. There is no question in any event that it was sent by the Appellant’s tax agent 

as an attachment to an email on 1 June 2016. Also attached to this email correspondence 

of 1 June 2016 were “Form 11 return summaries” for the years 2010 – 2014 (“the return 

summaries”) and, inter alia, lists of lodgements made to the Appellant’s account for the 

years 2010 – 2013, as well as documents for the same years entitled “[The Appellant’s] 

income and expenditure account.” The parties agreed that the return summaries were 

printouts from the “ROS Offline” tool. They constituted documents summarising 

information entered by the Appellant’s tax agent into a Form 11 return downloaded onto 

their computer or other similar device. 

27. Receipt of the email correspondence of 1 June was acknowledged that same day by the 

officer of the Respondent to whom it was addressed, when she replied: 
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“Hi […], 

Just to let you know those submissions came through so I’ll have a look at them but it 

will take some time.” 

28. Further acknowledging correspondence was sent by the relevant officer of the 

Respondent on 30 June 2016. Therein she stated to the Appellant’s tax agent that she 

acknowledged “[…] receipt of your submissions dated 6/5/16 on behalf of [the Appellant], 

which were received by email on 1/6/16.” She also confirmed receipt of the Appellant’s 

payment of €204,407. 

29. It is necessary to observe at this stage of the Determination that the Respondent did not 

accept at hearing that the return summaries provided to it in either May or June 2016 

constituted Form 11 returns for the purpose of the Appellant fulfilling his filing obligations 

under section 959I of the TCA 1997. The Respondent also did not accept that full Form 

11 returns were submitted to it in either May or June 2016. 

30. Regarding the 2010 return summary sent by the Appellant’s tax agent to the Respondent, 

this stated that the Appellant had the following income: 

“IT Consultant – Self – 0 

Taxed Interest – Self – €8 

Emoluments – Self - €1,460.” 

31. Under the heading “Total Liability”, the 2010 return summary stated that the Appellant 

had made an overpayment of tax for that year of €80. 

32. However, the “income and expenditure” document for 2010 composed by the Appellant’s 

tax agent stated, inter alia, that the Appellant received income in that year from A Limited 

in the amount of €119,310. The document listing lodgements to the Appellant’s bank 

account disclosed payments from A Limited in the amount of €144,356.10. 

33. The 2011 return summary stated that the Appellant had the following income: 

“IT Consultant – Self - €1,194 

Taxed Interest – Self - €5 

Emoluments – Self - €4,784” 

34. Under the heading “Total Liability”, the 2011 return summary stated that the Appellant 

had made an overpayment of tax for that year of €528.60. 
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35. The “income and expenditure” document for 2011 composed by the Appellant’s tax agent 

stated, inter alia, that the Appellant had income from A Limited and B Limited in the 

amount of €122,705. The document listing lodgements to the Appellant’s bank account 

disclosed payments coming from A Limited and B Limited in the amount of €148,473.05 

36. The 2012 return summary stated that the Appellant had the following income: 

“IT Consultant – Self - €1,175 

Private Grinds – Self - €2,000 

Taxed Interest – Self - €38,547 

Emoluments – Self - €14,256” 

37. Under the heading “Total Liability”, the 2012 return summary stated that the Appellant 

had tax payable of €2,024.05 for that year. 

38. The “income and expenditure” document for 2012 composed by the Appellant’s tax agent 

stated, inter alia, that the Appellant had income from B Limited in the amount of €117,620. 

The document listing lodgements to the Appellant’s bank account disclosed payments 

coming from B Limited in the amount of €144,517.40. 

39. The 2013 return summary stated that the Appellant had the following income: 

“IT Consultant – Self - €0 

Private Grinds – Self - €4,000 

Taxed Interest – Self - €43,364 

Emoluments – Self - €30,761” 

40. Under the heading “Total Liability”, the 2013 return summary specified that the Appellant 

had tax payable of €3,085.11 for that year. 

41. The “income and expenditure” document for 2013 composed by the Appellant’s tax agent 

stated, inter alia, that the Appellant had income from B Limited in the amount of €98,519. 

The document listing lodgements to the Appellant’s bank account disclosed payments 

coming from B Limited in the amount of €121,178. 

42. On 10 November 2016, the Appellant filed an income tax return in respect of the year 

2015. In this return, the Appellant included “Irish rental income” in the amount of €12,542 

and employment income in the amount of €27,534. A self-assessment was included as 

part of the return in which the Appellant assessed himself as having an income tax liability 
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in the amount of €5,057.16. A Notice of Self-Assessment then issued on 11 November 

2016, which reflected the information included by the Appellant in his Form 11 return. 

43. However, aside from the information set out in the Form 11 return, the Appellant’s tax 

agent also provided the following expression of doubt made under section 959P of the 

TCA 1997: 

“[The Appellant] is engaged in a Revenue investigation covering a number of periods. 

In 2015 he received payments totalling €159,338, including VAT. However the net 

amount we are uncertain how to treat. It is the belief that [the Appellant] is an employee 

of [A Limited/B Limited]. We have engaged with [the investigating officer of the 

Respondent] and this case is ongoing. [The Appellant] has additional PAYE income 

and rental income, details of which have been included in his Form 11. 

[The Appellant] is potentially an employee of [A Limited/B Limited], and the uncertainty 

rests with how to treat the payments for income tax purposes, i.e. is he an employee 

or a contractor. Monies are on account for 2015, and the source of the payments have 

ceased in March 2016.” 

44. On 15 November 2017, the Appellant filed a Form 11 income tax return for the year 2016. 

In respect of this year, the Appellant returned profit from rental income, taxable under 

Schedule D, in the amount of €16,063 and “Irish taxed interest”, also taxable under 

Schedule D, in the amount of €30,100. The Appellant then returned income from 

employment, taxable under Schedule E, in the amount of €95,499. A self-assessment 

was included as part of the return in which the Appellant assessed himself as having an 

income tax liability in the amount of €8,314.55. 

45. However, as with the return for 2015, the Appellant included an expression of doubt along 

with the return in which he referred to further income, received from B Limited, which was 

in the amount of €40,251.75, including VAT. The doubt expressed again related to the 

proper treatment of this income (i.e. whether it was chargeable to tax under Schedule D 

or E). 

46. On 1 December 2017, the Respondent issued Notices of Amended Assessment to the 

Appellant in respect of the years 2007, 2008, 2014 and 2015. Under the amended 

assessments, the Respondent assessed the Appellant to have the following taxable 

income from software development/IT consultancy and balances of tax payable: 

10 
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Year Income from 

Software 

development/ 

IT 

Consultancy 

Balance of tax 

payable 

2007 €142,485 €50,974 

2008 €115,912 €40,389 

2014 €113,996 €3,872 

2015 €122,640 €12,565 

47. On 4 December 2017, the Respondent issued Notices of Assessment made in the 

absence of a return to the Appellant in respect of the years 2009 - 2013. Under these 

assessments, the Respondent assessed the Appellant to have the following amounts of 

tax, plus surcharges, due: 

Year Tax Due 

2009 €56,449 

2010 €56,648 

2011 €63,508 

2012 €66,776 

2013 €59,898 

48. Also on 4 December 2017, the officer conducting the Respondent's investigation sent 

correspondence to the Appellant's tax agent providing information relating to the 

assessments made in respect of the years 2009 - 2013, as well as relating to the 
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amended assessments made three days earlier in respect of the years 2007, 2008, 2014 

and 2015. In this correspondence, the officer stated: 

“[…] 

Having reviewed your submission dated 6 May 2016 and the various papers etc I am 

proceeding as follows: 

2007 – 2009 

In your correspondence dated 6 May 2016, you advised of your instructions to prepare 

a qualifying disclosure for the above years. On 30 June 2016 you were advised that 

although [the Appellant] was now unable to make a qualifying disclosure he could 

make a non-qualifying disclosure. No further correspondence has been received in this 

regard from either you or [the Appellant]. 

2007 

I wish to advise that I am not satisfied with [the Appellant’s] 2007 income tax return. I 

have made an amended assessment increasing his declared trading profit of €32,132 

to €142,485 and a Notice of Amended Assessment is issuing dated 1st December 

2017. 

2008 

I wish to advise that I am not satisfied with [the Appellant’s] 2008 income tax return 

which was received 13 November 2009. I have made an amended assessment 

increasing his declared trading profit of €24,238 to €115,912 and a Notice of Amended 

Assessment is issuing dated 1 December 2017. 

2009 

I wish to advise that [the Appellant] has failed to submit a Tax Return for 2009. Please 

find attached a copy of the Notice of Assessment issuing today. 

2010 - 2014 

In relation to your correspondence dated 6 May 2016 in which you made a submission 

and included notification that income had been omitted from [the Appellant’s] 2014 tax 

return. The position is as follows: 

2010 – 2013 
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Tax returns have not been delivered. In such circumstances please find attached 

copies of the notices issuing today. If [the Appellant] wishes to submit appeals paper 

tax returns will be required. 

2014 

[The Appellant’s] tax return was previously filed on 11 November 2015. 

In relation to the following income, which you have advised in your correspondence 

dated 6 May 2016 was omitted from the original return: 

Private grinds €4,000 

Taxed Interest €41,805 

I wish to advise a Notice of Amended Assessment is issuing dated 1st December 2017. 

2015 

[The Appellant’s] tax return for 2015 was received 10 November 2016. In the 

Expression of Doubt section an entry was made advising that he had received 

payments, including VAT, totalling €159,338, the background was outlined and this 

income was not included on the return. In my view this source of income is correctly 

chargeable, as returned previously by [the Appellant], as trading income. A Notice of 

Amended Assessment is issuing dated 1st December 2017. 

The trading income assessed is €122,640 calculated as follows: 

Sales as above, including VAT, €159,338 

VAT at 23% €29,795 

Sales excluding VAT €129,543 

Expenses (estimated as per 2014) €6,903 

€122,640 

I have also included bank interest of €49,064, which was not included in the return. 

Other information 

I wish to advise the information available to me indicates the following: 

2010 

Emoluments Pay €575 Tax deducted €235.75 
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Taxed interest €13,750 

2011 

Taxed Interest €29,166 

2012 

Taxed interest €41,630 

2013 

Taxed interest €47,906” 

49. On 28 December 2017, the Appellant, through his tax agent, appealed the Respondent’s 

assessments made in respect of the years 2007 – 2015 by means of correspondence 

sent to the Commission. The Appellant’s grounds of appeal were as follows: 

“[…] we are appealing the tax treatment of [the Appellant]. 

Income Tax Assessments have been raised by [the Respondent] for tax years 2007 – 

2015 on the basis that [the Appellant] is a self-employed contractor, however the 

details of the case indicate that [the Appellant] is an employee. 

[The Appellant] was placed under investigation on 11 December 2015, covering tax 

years 2010 to 2014. An initial disclosure and payment, was made, by this office, 

responding to the letter in May 2016. 

During the preparation of the disclosure, and client discussions a question arose in 

relation to the working status of [the Appellant]. Essentially was he an employee or 

self-employed contractor. 

Case background as per submission 

In mid-2007 [the Appellant] was engaged by [A Limited], an IT solutions company, 

based in . In August 2011, he was transferred to [B Limited], a sister company, 

where he worked up to March 2016. 

While working at [A Limited], he invoiced, for his services, and at a later stage he 

provided similar services to [B Limited], and similarly invoiced. 

[The Appellant] performed all duties directed of him, and was a team lead during his 

time in each company. 

He was held out as an employee, to varying customers of each of the above 

companies, managing teams, providing direction to company staff. [A Limited/B 
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Limited] would separately invoice their customers, while remunerating [the Appellant] 

separately. 

[…]” 

50. The Appellant then stated in his grounds of appeal that, having regard to the 

Respondent’s own guidance material on worker status, the Appellant was, based on the 

circumstances in which he worked for A Limited and B Limited, properly to be regarded 

as an employee of those companies over the years 2007 – 2015. The Appellant 

elaborated on these alleged circumstances in detail in his Notice of Appeal. This 

information was replicated in the Appellant’s oral evidence, which is set out below. 

51. At the close of the Appellant’s appeal correspondence of 28 December 2017, the 

Appellant’s tax agent stated, “We were of the understanding that returns had been 

submitted to [the officer of the Respondent] and will follow with this when he returns in 

January.” The Appellant’s tax agent then indicated that he had made payment in respect 

of the Appellant’s income tax liabilities that day. 

52. On 3 January 2018, the Appellant’s tax agent filed paper Form 11 income tax returns with 

the Respondent for the years 2009 – 2013. The content of the paper Form 11 returns filed 

by the Appellant’s tax agent was as follows. 

53. In the paper Form 11 return for 2009, the Appellant specified gross income from “Irish 

employments” in the amount of €150,971. This constituted the total of payments received 

from A Limited in that year. The Appellant also returned income from deposit interest in 

the amount of €14,010, which previously had been subjected to deposit income retention 

tax (“DIRT”). The Appellant calculated his tax liability for 2009, not including interest, to 

be in the amount of €54,876. 

54. In the paper Form 11 return for 2010, the Appellant specified gross income from 

“employments subject to PAYE” in the amount of €146,401. This constituted the total of 

payments received from A Limited in that year. The Appellant also returned income from 

deposit interest in the amount of €13,751, which previously had been subjected to DIRT. 

The Appellant calculated his tax liability for 2010, not including interest, to be in the 

amount of €53,447. 

55. In the paper Form 11 return for 2011, the Appellant specified gross income from 

employments subject to PAYE in the amount of €153,257. This constituted the total of 

payments received from A Limited and B Limited in that year. The Appellant also returned 

income from deposit interest in the amount of €29,166, which previously had been 

subjected to DIRT, and self-employed income from “property showing” in the amount of 
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€3,260. The Appellant calculated his tax liability for 2011, not including interest, to be in 

the amount of €64,861. 

56. In the paper Form 11 return for 2012, the Appellant specified gross income from 

employments subject to PAYE in the amount of €158,773. This constituted the total of 

payments received from B Limited in that year. The Appellant also returned income from 

deposit interest in the amount of €41,630, which previously had been subjected to DIRT, 

and self-employed income from “property” (€3,290) and “grinds” (€2,000). The Appellant 

calculated his tax liability for 2012, not including interest, to be in the amount of €69,388. 

57. In the paper Form 11 return for 2013, the Appellant specified gross income from 

employments subject to PAYE in the amount of €151,939. This constituted the total of 

payments received from B Limited in that year. The Appellant also returned income from 

deposit interest in the amount of €47,906, which previously had been subjected to DIRT, 

and self-employed income from “grinds” in the amount of €4,000. The Appellant 

calculated his tax liability for 2013, not including interest, to be in the amount of €61,774. 

58. On 5 February 2018, the Respondent sent the following correspondence to the 

Commission, in which it objected under section 949L of the TCA 1997 to the acceptance 

of the Appellant’s appeals of the assessments made in respect of the years 2011 - 2013.2 

In particular, the Respondent stated: 

“[We] refer to the Notices of Appeal against the income tax assessments 2009 to 2013. 

The assessments were made on the 4 December 2017 in default of the delivery of the 

returns. 

[We] drew [the Appellant’s] attention to the requirements of section 957(2) and 959AH 

TCA 1997 on the 12th January and I was advised that the position would be clarified. 

I am now objecting to the making of the appeals for the years of assessment 2011, 

2012 and 2013 as the requirements of Section 957(2) and of 959AH TCA 1997 have 

not been complied with.” 

59. On 15 February 2018, the Respondent also objected to the acceptance of the Appellant’s 

appeals in respect of the years 2007, 2008, 2014 and 2015. In this objection 

correspondence, the Respondent stated: 

2 At hearing the Respondent expanded its objection on these grounds to include the appeals of the assessments 

for the years 2009 and 2010. 
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“[We] wish to advise on the basis of the provisions of section 957 and 959AG TCA 

1997 that [we] wish to object that the Grounds for Appeal for 2007, 2008 and 2014 

include: 

‘The Appellant was an employee for the years in question and thus the 

classification of the income assessed as Schedule D income is incurred’. 

And additionally for 2014 [we] are objecting on the basis of Section 959AH TCA 

1997 as there is interest due. 

The background to [the] objection is that the tax returns 2007 and 2008 returned 

trading profits described as arising from Software Development and for 2014 

described as IT Consultancy. The making of the amended assessment arose for: 

- 2007 and 2008 from not being satisfied with the actual amount of trading income 

returned 

- 2014 from the notification dated 6 May 2016 that Bank Interest and Private Grinds 

income were ‘not present in the 2014 Income Tax return.’ 

In relation to the 2015 appeal, [we are] objecting on the basis of Section 959AH 

TCA 1997 as there is tax together with interest due. This arises as the income at 

issue was not included in the return under Schedule D or E. In respect of which the 

Expression of Doubt ‘…we are uncertain how to treat’ was entered.” 

60. On 6 December 2018, the Respondent made an amended assessment in respect of the 

Appellant for the year 2016. Thereunder, it assessed the Appellant as having profits from 

“IT Consultancy”, chargeable to tax under Schedule D, in the amount of €25,822. 

61. On 4 January 2019, the Appellant appealed the amended assessment made in respect 

of the year 2016 to the Commission. The grounds of appeal were expressed in the 

following terms: 

“(1) [the Appellant] was engaged under a contract of service and is not liable to tax 

under Schedule D Case I in respect of this income. 

(2) The liability rests with the employee under PAYE regulations. If a Schedule 

assessment is raised a tax credit must be given for PAYE which should have been 

deducted by the employer. 

[The Appellant] is not a director and was not a director so company liability cannot be 

attributed to him. 

(3) The amount is excessive under either Schedule.” 
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62. The Commissioner notes that in correspondence sent by the Commission dated 3 

September 2018, it indicated that the Appellant’s appeals in relation to the years 2009 – 

2015 had been admitted. However, thereafter, the former Commissioner of the 

Commission then dealing with the Appellant’s appeals themself raised with the parties 

the matter of whether mandatory requirements governing validity had been met. This 

prompted the Respondent to express objection to the acceptance of the Appellant’s 

appeals relating to all of the years 2009 – 2015, having regard to either the requirements 

of sections 957/959AK or section 959AH of the TCA 1997. Section 949N of the TCA 1997 

provides that a Commissioner shall, where they become aware that an appeal is invalid 

having previously formed the view that it is valid, refuse acceptance of that appeal. In the 

light of this provision, the Commissioner heard in the appeal hearing evidence and 

submissions relating to the question of acceptance of the appeals for the years 2009 -

2015 and has made findings based on that evidence and those submissions. 

63. The Commissioner also notes that the Respondent did not initially raise an objection 

under section 949L to the acceptance of the Appellant’s appeal of the amended 

assessment for 2016. However, in its Outline of Arguments, delivered in advance of the 

appeal hearing, it also raised the question of the validity of the Appellant’s appeal in 

respect of this year. In this regard, the Respondent objected to acceptance on the basis 

that the Appellant had failed to adhere to the mandatory requirements imposed under 

section 959AH of the TCA 1997, and stated in particular: 

“The trading income from [the Appellant’s] work with [B Limited] was not returned in 

the Appellant’s income tax return for the year 2016. In the Expression of Doubt section, 

there is an entry advising that payments had been received, totalling €40,251.75 

including VAT, which had not been included in the return as ‘uncertainty rests with how 

to treat the payments for income tax purposes, i.e. is he an employer or contractor…’ 

If these monies, which appear accepted to be income by the Appellant, had been 

included as such in the Tax Return under whatever category, the liability shown in the 

Appellant’s self-assessment would have been greater than that actually shown.” 

64. The Commissioner has in this Determination likewise considered the Respondent’s 

objection to acceptance made in relation to the appeal of the amended assessment for 

the year 2016. 
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Legislation   

65. Section 955 of the TCA 1997, which concerns assessments made in respect of the years 

preceding 2013, makes provision for the amendment of assessments by an inspector of 

the Respondent. 

66. Section 957 of the TCA 1997, which likewise concerns assessments made in respect of 

the years preceding 2013, is entitled “Appeals”. Subsection (3) therein provides: 

“Subject to subsections (1) and (2), where an assessment is amended under section 

955 (not being an amendment made by reason of the determination of an appeal), the 

chargeable person may appeal against the assessment as so amended in all respects 

as if it were an assessment made on the date of the amendment and the notice of the 

assessment as so amended were a notice of the assessment, except that the 

chargeable person shall have no further right of appeal, in relation to matters other 

than additions to, deletions from, or alterations in the assessment, made by reason of 

the amendment, than the chargeable person would have had if the assessment had 

not been amended.” [Emphasis added] 

67. Section 959AK(1) of the TCA 1997, which concerns appeals against amended 

assessments made in respect of the years 2013 onwards, provides, in like manner to 

section 957(3), that a person shall have no further right of appeal to the Commission, “[…] 

in relation to matters other than additions to, deletions from, or alterations in the 

assessment, made by reason of the amendment, than the person would have had if the 

assessment had not been amended.” 

68. Section 959I, which is the first section in Chapter 3 of Part 41 A of the TCA 1997, provides: 

“(1) Every chargeable person shall as respects a chargeable period prepare and 

deliver to the Collector-General on or before the specified return date for the 

chargeable period a return in the prescribed form. 

(2) The prescribed form referred to in subsection (1) may include such matters in 

relation to gift tax and inheritance tax as may be required by that form.” 

69. Section 951 of the TCA 1997, applicable to chargeable periods prior to 2013, provided in 

effectively identical terms to section 959I that a “chargeable person” deliver their return 

“in the prescribed form” on or before the specified return date. 

70. Section of 959A of the TCA 1997, defines a “chargeable person” in the following terms: 
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“[…] as respects a chargeable period, a person who is chargeable to tax for that period, 

whether on that person’s own account or on account of some other person but, as 

respects income tax, does not include a person to whom subsection (1) of section 

959B relates” 

71. Section 959B of the TCA 1997, as worded prior to its amendment by section 86 of the 

Finance Act 2014, provides: 

“For the purposes of the meaning assigned to “chargeable person” in section 959A, it 

does not include a person – 

whose only source or sources of income for a tax year is or are sources the income 

from which consists of emoluments to which Chapter 4 of Part 42 applies, but for this 

purpose a person who, in addition to such source or sources of income, has another 

source or other sources of income shall be deemed for the tax year to be a person 

whose only source or sources of income for the tax year is or are sources the income 

from which consists of emoluments to which Chapter 4 of Part 42 applies if the income 

from that other source or those other sources is taken into account in determining the 

amount of his or her tax credits and standard rate cut-off point for the tax year 

applicable to those emoluments, and, for the purposes of deciding whether such 

income should be so taken into account, the Revenue Commissioners may have 

regard to the amount for that, or any previous, tax year of the income of the person 

from that other source or those other sources before deductions, losses, allowances 

and other reliefs 

[…]” 

72. Section 950(1) of the TCA 1997, applicable to chargeable periods prior to 2013, defined 

a “chargeable person” as: 

“[…] as respects a chargeable period, a person who is chargeable to tax for that period, 

whether on that person’s own account or on account of some other person but, as 

respects income tax, does not include a person— 

whose only source or sources of income for the chargeable period is or are sources 

the income from which consists of emoluments to which Chapter 4 of Part 42 applies, 

but for this purpose a person who, in addition to such source or sources of income, 

has another source or other sources of income shall be deemed for the chargeable 

period to be a person whose only source or sources of income for the chargeable 

period is or are sources the income from which consists of emoluments to 

which Chapter 4 of Part 42 applies if the income from that other source or those other 
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sources is taken into account in determining the amount of his or her tax credits and 

standard rate cut-off point for the chargeable period applicable to those emoluments, 

and, for the purposes of deciding whether such income should be so taken into 

account, the Revenue Commissioners may have regard to the amount for that, or any 

previous, chargeable period of the income of the person from that other source or those 

other sources before deductions, losses, allowances and other reliefs 

[…]” 

73. Section 959AH of the TCA 1997 is entitled “chargeable persons” and provides: 

“(1) Where a Revenue officer makes a Revenue assessment, no appeal lies against 

the assessment until such time as— 

(a) where the assessment was made in default of the delivery of a return, the 

chargeable person delivers the return, and 

(b) in all cases, the chargeable person pays or has paid an amount of tax on foot of 

the assessment which is not less than the tax which— 

(i) is payable by reference to any self assessment included in the chargeable 

person’s return, or 

(ii) where no self assessment is included, would be payable on foot of a self 

assessment if the assessment were made in all respects by reference to the 

statements and particulars contained in the return delivered by the 

chargeable person. 

(3) References in subsection (1) to an amount of tax shall be construed as including 

any amount of interest which would be due and payable under section 1080 on that 

tax at the date of payment of the tax, together with any costs incurred or other amounts 

which may be charged or levied in pursuing the collection of the tax contained in the 

assessment or the assessment as amended, as the case may be.” 

74. Section 917F of the TCA 1997 is entitled “Electronic transmission of returns” and 

provides, inter alia: 

“(1) Notwithstanding any other provision of the Acts, the obligation of any person to 

make a return to which this Chapter applies shall be treated as fulfilled by that person 

if information is transmitted electronically in compliance with that obligation, but only 

if— 

(a) the transmission is made by an approved person or an authorised person, 
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(b) the transmission is an approved transmission, 

(c) the transmission bears the electronic identifier of that person, and 

(d) the receipt of the transmission is acknowledged in accordance with section 

917J. 

(2) In subsection (1), the reference to the information which is required to be included 

in the return includes any requirement on a person to— 

(a) make any statement, 

(b) include any information, accounts, statements, reports, or further 

particulars, or 

(c) make or attach any claim. 

(3) Where the obligation of any person to make a return to which this Chapter applies 

is treated as fulfilled in accordance with subsection (1) then, any provision of the Acts 

which— 

(a) requires that the return include or be accompanied by any description of 

declaration whatever by the person making the return, apart from a declaration 

of an amount, 

(b) requires that the return be signed or accompanied by a certificate, 

(c) requires that the return be in writing, 

(d) authorises the return to be signed by a person acting under the authority of 

the person obliged to make the return, 

(e) authorises the Revenue Commissioners to prescribe the form of a return or 

which requires a return to be in or on any prescribed form, or 

(f) for the purposes of any claim for exemption or for any allowance, deduction 

or repayment of tax under the Acts which is required to be made with the return, 

authorises the Revenue Commissioners to prescribe the form of a claim, 

shall not apply. 

(4) Where the obligation of any person to make a return to which this Chapter applies 

is treated as fulfilled in accordance with subsection (1) then, the time at which any 

requirement under the Acts to make a return is fulfilled shall be the day on which the 
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receipt of the information referred to in that subsection is acknowledged in accordance 

with section 917J. 

(5) Where an approved transmission is made by – 

(a) an approved person on behalf of another person, or 

(b) an authorised person on behalf of another person (not being the person 

who authorised that person), 

a hard copy of the information shall be made and authenticated in accordance with 

section 917K. 

[…]” 

75. Section 917J of the TCA 1997 is entitled “Acknowledgement of electronic transmissions” 

and provides: 

“For the purposes of this Chapter, where an electronic transmission of information 

which is required to be included in a return to which this Chapter applies is received 

by the Revenue Commissioners, the Revenue Commissioners shall send an electronic 

acknowledgement of receipt of that transmission to the person from whom it was 

received.” 

76. Section 12 of the TCA 1997 provides: 

“Income tax shall, subject to the Income Tax Acts, be charged in respect of all property, 

profits or gains respectively described or comprised in the Schedules contained in the 

sections enumerated below— 

Schedule C – Section 17; 

Schedule D – Section 18; 

Schedule E – Section 19; 

Schedule F – Section 20. 

and in accordance with the provisions of the Income Tax Acts applicable to those 

Schedules.” 

77. Section 18 TCA 1997 is entitled “Schedule D”. Section 18 provides: 

“(1) “The Schedule referred to as Schedule D is as follows: 

SCHEDULE D 
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1. Tax under this Schedule shall be charged in respect of ­

(a) the annual profits or gains arising or accruing to -

(i) any person residing in the State from any kind ofproperty whatever, whether 

situate in the State or elsewhere 

(ii) any person residing in the State from any trade, profession, or employment, 

whether carried on in the State or elsewhere, 

[...]" 

78. Section 19 of the TCA 1997, relating to income falling under Schedule E provides: 

"(1) The Schedule referred to as Schedule Eis as follows: 

[...] 

2. Tax under this Schedule shall be charged in respect of every public office or 

employment ofprofit, and in respect of every annuity, pension or stipend payable out 

of the public revenue of the State, other than annuities charged under Schedule C, for 

every one euro of the annual amount thereof." 

Evidence 

79. It was agreed by the parties that the appeal would be run in two parts. The first part 

concerned the Respondent's objections to the acceptance of the appeals made in respect 

of the years 2007 - 2016. The second part concerned the substantive appeals of the 

assessments. 

The objection to the Appellant's appeals 

The Respondent 

80. - · an auditor and caseworker employed by the Respondent, was called to give 

evidence. Hereafter - is referred to as "the Respondent's witness". 

81 . The Respondent's witness began by stating that she was the person assigned by the 

Respondent to handle the Appellant's fi le, following the retirement of the previous 

caseworker in charge. 

82. Counsel for the Respondent brought the Respondent's witness to the Appellant's income 

tax return filed for the year 2007. Therein, in the section headed "Self-employed income" 

the Appellant entered gross income from "software development" in the amount of 

€52,853 and, after deductions for expenses, assessable profit of €32, 132. In the 

subsequent section of the income tax return headed "PA YEIBIK/Pensions", the Appellant 

24 



 
 

           

   

            

            

              

              

             

              

      

            

              

            

             

           

    

          

             

           

           

             

           

             

           

             

              

                

      

           

           

        

              

             

       

             

entered the figure of €11,965 as being his income from “Irish Employments subject to 

PAYE”. 

83. Both the Appellant’s income for 2007 returned as being from profit from self-employment 

and emoluments from his employment were included in the Notice of Assessment for 

2007 that issued on 27 February 2009. The profit of €32,132 was assessed as taxable 

under Schedule D of the TCA 1997 and described, as in the Appellant’s own return, as 

being from “software development”. The PAYE income included in the return of €11,965 

was also set out in the Notice of Assessment and assessed as taxable under Schedule 

E of the TCA 1997. 

84. Counsel for the Respondent then brought the Respondent’s witness to the Notice of 

Amended Assessment for 2007 under appeal, made in respect of the Appellant on 1 

December 2017. Therein, the Respondent assessed the Appellant as having profit from 

“software development” in the amount of €142,485, rather than the taxable income of 

€32,132 previously returned by the Appellant. The PAYE income in the amount of 

€11,965 remained unaltered. 

85. Next, counsel for the Respondent brought the Respondent’s witness to the Appellant’s 

income tax return filed for the year 2008. Therein, in the section headed “Self-employed 

income” the Appellant entered gross income from “software development” in the amount 

of €46,803 and, after deductions for expenses, assessable profit of €24,238. The 

Appellant did not return any employment income subject to PAYE for this year. 

86. Counsel for the Respondent brought the Respondent’s witness to the Notice of 

Assessment issued to the Appellant for 2008. The only income included therein was, in 

line with the contents of the Appellant’s income tax return, that attributable to software 

development in the amount of €24,238. This income was charged under Schedule D. 

87. Counsel for the Respondent then opened the Notice of Amended Assessment for 2008 

under appeal, made on 1 December 2017, so that it could be commented on by the 

Respondent’s witness. The Respondent’s witness observed that the only amendment 

made by the Respondent thereunder was to increase the Appellant’s assessable profit 

attributable to software development from €24,238 to €115,912. It remained charged 

under Schedule D of the TCA 1997. 

88. Counsel for the Respondent opened the Appellant’s income tax return for the year 2014 

to the Respondent’s witness. Asked to comment on the content of the return, the 

Respondent’s witness observed that the Appellant disclosed taxable self-employed 

income, relating to “IT consultancy”, in the amount of €113,996 and income from 
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employment subject to PAYE in the amount of €34,099. Under the Appellant’s self-

assessment included in the income tax return, he had tax due in the amount of 

€58,982.87. 

89. Counsel for the Respondent then asked the Respondent’s witness to comment on the 

Notice of Amended Assessment for 2014 under appeal, made on 1 December 2017. The 

Respondent’s witness observed that thereunder, the Respondent assessed the Appellant 

as having taxable income under Schedule D in the overall amount of €159,801 (an 

increase on such income disclosed in the income tax return). However, drawing attention 

to Panel 1 in the amended assessment for 2014, the Respondent’s witness further 

observed that the additional Schedule D income related to “Grinds-Self” (€4,000) and 

“Taxed Interest – Self” (€41,805). She stated that, in the amended assessment for 2014, 

the Respondent had made no alteration to the Appellant’s self-declared income 

attributable to IT-Consultancy, returned as being from self-employment. This remained, 

as per the Appellant’s own return, at €113,996. 

90. Counsel for the Respondent also asked the Respondent’s witness about matters relevant 

to the acceptance of the appeals of the assessments for the years 2009 – 2013. 

91. Referring to a table that she had prepared outlining the Appellant’s liabilities as of the 

submission of his appeals for these years and the payments made by him in respect 

thereof, the Respondent’s witness explained that the Appellant had made payments for 

2009 and 2010 of €56,449 and €56,648 respectively. These amounts were somewhat 

greater than the amount of tax that the Appellant had himself calculated as being due for 

these years in his paper returns (sums of €54,867 and €53,447 respectively). However, 

the Respondent’s witness stated that the payments made were not sufficient to cover the 

interest then due pursuant to section 1080 of the TCA 1997. 

92. In respect of the year 2011, the Respondent’s witness gave evidence that the Appellant 

had made a payment to the Respondent in the amount of €11,054. This was against the 

Appellant’s own computation of his liability in his paper return of €64,861. The 

Respondent’s witness also stated that pursuant to the assessment for 2011 under appeal, 

the Appellant had been assessed to have a tax liability, including a 10% surcharge, of 

€63,508. 

93. In respect of the years 2012 and 2013, the Respondent’s witness gave evidence that the 

Appellant had made no payment to the Respondent in respect of tax liabilities for these 

years, self-assessed in the Appellant’s own paper returns, in the respective amounts of 

€69,338 and €61,774. The Respondent’s witness also stated that pursuant to the 
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assessments for 2012 and 2013 under appeal, the Appellant had been assessed by the 

Respondent to have tax liabilities in the respective amounts of €66,776 and €59,898. 

94. In respect of the years 2015 and 2016, the Respondent’s witness gave evidence that the 

Appellant had, in his Form 11 returns for these years, self-assessed his tax liabilities to 

be in the respective amounts of €5,057 and €8,315. She also gave evidence, however, 

that in an expression of doubt furnished along with the returns for these years, the 

Appellant’s tax agent had referred to the Appellant having received payments, including 

VAT, of €159,338 and €40,251.75 from B Limited, but that the tax agent was “uncertain 

how to treat this income” (i.e. whether it was income chargeable under Schedule D or 

Schedule E of the TCA 1997). The Respondent’s witness gave evidence that, by the 

Respondent’s calculations, were one to have included the income referred to in the 

expression of doubt in the Appellant’s returns for these years, his tax liabilities would have 

been €71,548 for 2015 and €21,742 for 2016. The Respondent’s witness then gave 

evidence that the payments made by the Appellant for these years were, respectively, 

€58,983 and €8,315. The Appellant made the payment of €58,983 in respect of the year 

2015 notwithstanding that his self-assessment in his return specified his tax liabilities as 

being only €5,057. 

95. The Respondent’s witness gave evidence in relation to the return summaries for the years 

2010 – 2013, which it was agreed the Appellant’s tax agent furnished to the Respondent 

alongside the correspondence dated 6 May 2016. 

96. Regarding the return summaries, the Respondent’s witness stated that they constituted: 

“[…] a summary of a ROS offline, which is a facility that you can basically complete a 

return offline without the need for internet access, which then subsequently has to be 

uploaded through ROS in order to be submitted. So [a return summary] is not actually 

a return, it’s a tool for facilitation in terms of computation of liability […] it’s not a return 

of income.” 

97. The Respondent’s witness gave evidence that the return summaries, being summarising 

documents, outlined the Appellant’s taxable income from different sources in the years 

2010 – 2013. The information therein represented “final computations” of the Appellant’s 

liabilities based on information that had been entered into the ROS Offline tool. The return 

summaries did not set out information that the Respondent required be included in Form 

11 returns, such as the Appellant’s gross sources of income and a breakdown of his 

expenses and deductions claimed, giving rise to his taxable income in the years 2010 – 

2013. Nor did the return summaries have the standard declaration included in all Form 
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11 returns regarding the truth and accuracy of the information being provided therein by 

the Appellant. 

98. Counsel for the Respondent then asked the Respondent’s witness about the contents of 

a document on which appeared screenshot type images of records concerning the 

Appellant relating to the years 2007 – 2016. The Respondent’s witness explained in her 

evidence that: 

“This is a printout of our Revenue system. We operate a system called ITP which 

shows us the sort of return filing history or the current status of an individual’s filing 

affairs. 

[…] 

So you see the first table there, it provides a summary from 2007 up to 2021. And then 

the years have been broken down underneath and that’s a more detailed analysis of 

what exactly occurred in relation to each year.” 

99. The Respondent’s witness gave evidence that the records to which she had referred 

relating to the years 2007, 2008, 2014, 2015 and 2016 contained references to the receipt 

of returns furnished by the Appellant. By contrast, the records relating to the years 2009 

– 2013 contained no references to returns having been received. Asked why the records 

for these years did not record receipt of the paper returns filed on the Appellant’s behalf 

in January 2018, the Respondent’s witness said that these would not have been recorded 

on the system in circumstances where, prior to their filing, the Appellant had brought 

appeals of the assessments made in respect of the years 2009 – 2013. She said that the 

bringing of the appeals meant that the returns then submitted could not, under the 

Respondent’s own procedures, be “processed” and entered on the ITP system. 

100.The Respondent’s witness was also asked whether, to her knowledge, it was possible on 

the ROS system for a taxpayer/agent to file late returns online (i.e. returns more than four 

years late). The Respondent’s witness said that it was her understanding that one could 

not do this and that it was necessary in such circumstances to obtain paper Form 11 

returns, fill these out and send them to the Respondent by post. The Respondent’s 

witness thus doubted that the Appellant could have filed Form 11 returns for the years 

2009 – 2011 using the ROS system. 

101.The Respondent’s witness was cross-examined by the Appellant’s representative at 

hearing. 
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102.The Appellant’s representative asked the Respondent’s witness why it was that she had 

concluded that no Form 11 returns for the years 2009 – 2013 had been filed by the 

Appellant prior to January 2018. In answer to this, the Respondent’s witness said: 

“The reason I am so clear is that the […] summary documents appear to be offline 

returns which were completed using Revenue’s offline system. This is a preparation 

facility which allows individuals to complete the returns offline without internet access, 

if they don’t have it. They are then saved to their computer, and can be…in order to 

complete the submission process, they must be uploaded through ROS and then they 

would be transmitted over to Revenue and submitted at that stage. We have no record 

of them being submitted to Revenue.” 

103.The Appellant’s representative put it to the Respondent’s witness that, on its face, the 

correspondence dated 6 May 2016, sent by the Appellant’s tax agent to an officer of the 

Respondent then involved in the investigation into the Appellant’s affairs, stated that Form 

11 Returns were enclosed. How, asked the Appellant’s representative, could she be sure 

that the Form 11 returns had not, as stated, been enclosed and thus furnished to the 

Respondent in physical form? To this, the Respondent’s witness replied: 

“I can’t say that [Form 11 Returns] were or weren’t [enclosed]. But I have reviewed the 

file, and whatever was on it, and taken possession of that file. So all I can say is that I 

have the documentation that is in from of me. 

[…] 

I have what’s in my file, which matches the summaries that have been provided by the 

Appellant.” 

104.The Appellant’s representative put it to the Respondent’s witness in cross-examination 

that it was inevitable that, as return summaries had been generated and then sent to the 

Respondent in hard-copy form, the Appellant’s tax agent must therefore have entered 

information onto a Form 11 return on ROS Offline. The Respondent’s witness agreed with 

this proposition. The Appellant’s representative then put the following proposition to the 

Respondent’s witness: 

“Would you agree that if [the Appellant’s tax agent] printed off the Form 11 from the 

ROS offline signed it and attached it to this document to [the officer of the Respondent], 

that they had completed a proper Form 11?” 

105.To this the Respondent’s witness replied: 

29  



 
 

                

          

                

                  

         

          

  

              

         

               

                

  

  

            

       

              

             

          

          

             

              

               

               

              

         

              

   

             

 

            

        

  

“I don’t think there is a facility where you can print the Form 11, as is on the ROS, and 

have it in a comparable format with the paper return.” 

106. It was then put to the Respondent’s witness that this was incorrect and that it was possible 

to use ROS Offline to produce a printed version of a Form 11 return, which could then be 

signed by an authorised agent and supplied to the Respondent. 

107.Regarding the reliance of the Respondent’s witness on record keeping, the Appellant’s 

representative asked: 

“How do you know [the investigating officer of the Respondent] didn’t get [Form 11 

returns] and […] fail to put them on record? 

108.The Respondent’s witness stated that the height of what she could attest to was that there 

was no record of Form 11 returns for the years 2009 – 2013 having been received in 

2016. 

The Appellant 

109.The Appellant called to give evidence. Hereafter in this Determination, 

is referred to as “the Appellant’s witness”. 

110.The Appellant’s witness is a chartered tax advisor and colleague of the Appellant’s 

representative. He gave evidence regarding the operation of the ROS system and ROS 

Offline tool from the perspective of a tax agent. 

111.The Appellant’s representative began by asking the Appellant’s witness whether he was 

familiar with using the ROS Offline tool. He said that he was. 

112.The Appellant’s witness, with the aid of a computer, then proceeded in his evidence to 

demonstrate that it was possible, using ROS Offline, to download a Form 11 return for 

the year 2008, enter information on to it, and then upload and file it electronically using 

the ROS online system. Upon filing, ROS generated a “Form 11 Return Summary – For 

Year of Assessment 2008”. Under this was the sentence “This Return Summary is 

approved by Revenue for the purposes of Section 917K TCA 1997 as amended and no 

other purpose”. 

113.Asked to describe the information contained in the document filed online, the Appellant’s 

witness stated: 

“There [is] a declaration […] it also shows figures for income, sales receipts, turnover 

from Government agencies, gross profits, gross trading profits, salary, subcontractors, 

it’s very comprehensive.” 
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114. It was put to the Appellant’s witness in cross-examination that although the Form 11 

Summary for 2008 generated upon electronic filing contained detailed information 

including gross income, deductions/expenses and a declaration, the return summaries, 

provided to the Respondent by way of enclosure with the correspondence dated 6 May 

2016, contained none of this information. The Appellant’s witness accepted this 

proposition. He agreed with the suggestion of counsel for the Respondent that returns for 

the years 2010 – 2013 had not been filed electronically online using ROS. In re-

examination however, the Appellant’s witness wondered whether the returns could have 

been filed with the Respondent in their physical, rather than electronic, form. 

The substantive appeal 

115.The Appellant gave evidence in the appeal hearing. He began by stating in examination-

in-chief that over the years 2007 – 2016, he worked as a “team lead” or “team leader” for 

A Limited and B Limited. This, he said, involved “managing a team of software 

developers, on a day-to-day basis, coaching them, mentoring them, and also hiring 

developers as well for the team and other teams.” The Appellant also said that he reported 

to a “director of software engineering”. 

116.He described the business of A Limited and B Limited in the following terms: 

“[…] […] 

. 

.” 

117.Returning to the nature of his own role, the Appellant agreed with the proposition put to 

him by his representative that he had supervisory authority over members of his team 

who were, he believed, all employees of A Limited and B Limited. The Appellant said that, 

in the fulfilment of his supervisory duties, he would report to a person named 

, whom he referred to as his “line manager”, on the question of the performance 

of team members. 

118.The Appellant was asked in examination-in-chief about several documents, originally 

included by the Respondent in its book of hearing documents. On their faces, these 

documents constituted written agreements governing the relationship between the 

Appellant and one or other of A Limited or B Limited. For the purpose of clarity, they are 

referred to hereafter in this Determination as “the written agreements”. Each of the written 

agreements covered a period falling within the years in issue. 
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119.The earliest of the written agreements (“the first written agreement”) covered the period 

16 April – 13 July 2007 and was stated to be between A Limited and the Appellant, who 

was defined as the “contractor”. 

120.Asked about the first written agreement by his representative, the Appellant said that he 

did not recall signing it, though he accepted that his signature, dated 2 April 2007, 

appeared on the first page. He also indicated that he recalled having previously met the 

other signatory, , who was recorded as being A Limited’s Chief Operating 

Officer. 

121.The Appellant was also asked by his representative about another written agreement 

between himself and A Limited (“the second written agreement”), which covered the 

period 31 March 2010 – 31 March 2011.This was signed only by a representative of A 

Limited. The Appellant’s representative asked the Appellant whether he recalled having 

signed this document. The Appellant said that he could not recall ever having done so. 

122.The Appellant was asked by his representative about a further written agreement (“the 

third written agreement”), this time between himself and B Limited, which covered the 

period 1 April 2011 – 31 December 2011. This was signed by the Appellant, with the 

signature dated 6 December 2011. Asked whether he remembered ever signing the third 

written agreement, the Appellant stated that he did not. 

123.The Appellant then stated in his oral evidence that in about 2015, B Limited’s Head of 

HR, a person named , had come to him seeking copies of all of the written 

agreements that he had entered into over the preceding years with A Limited and B 

Limited. He then said: 

“I explained to her I don’t have any contracts, because there were very few. And that 

was […] I think around October/November 2015 [when] I had that meeting. We had 

two meetings on it, and I told her I don’t have any, because I didn’t receive any. Just 

the ones that were signed were the only ones I received.” 

124.The Appellant’s representative then took the Appellant to a letter, sent to him by 

, which was dated 24 March 2015 and was entitled “Extension of Contractor 

Agreement”. At the bottom of the letter was the signature of the Appellant under the 

statement “I accept this contract extension and agree to abide by all the terms and 

conditions of my employment”. Asked whether he recalled signing this document, the 

Appellant said that he did. He said that this extension document was actually provided to 

him in the wake of his aforementioned meeting with and another meeting 

with the Chief Operating Officer of B Limited, . 
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125.The Appellant’s representative also opened a second signed extension letter, dated 21 

December 2015, which further extended his period working with B Limited to 31 March 

2016. In relation to this extension, the Appellant said: 

“Obviously after meeting , she fed information back to , the COO. He met 

me in person. So he said that we have concerns. Concerns about you and us, 

specifically. You’ve been here, you’re senior. It leaves us fairly open because you’re 

essentially an employee, really, in real terms. So we’re going to extend you by three 

months to […] I suppose hand over to different people, and within the three month 

period you’ve an option to come back in as a full-time employee or you can leave the 

organisation. They’re your two options. Because it leaves us very open, the way we’ve 

been operating with you over the past number of years.” 

126.The Appellant’s representative asked the Appellant if he knew why, after such a lengthy 

relationship with A Limited and then B Limited, concerns had been expressed to him only 

in 2015/2016 about his work status. The Appellant said that he understood that B Limited 

had either been, or was about to be, the subject of a Revenue audit and that this was the 

cause for its concern. 

127.The Appellant then returned to the circumstances of his engagement with A Limited and 

B Limited. He said that he was paid at the end of each month, with the amount due to him 

calculated by reference to a daily rate and the number of days worked over the month in 

question.3 

128.The Appellant gave evidence in examination-in-chief that he would, on rare occasions, 

be out of work because he was ill or because he had to attend an event such as a funeral. 

The Appellant then said “So when I was out, so I got paid for that day. So, end of the 

month, I got paid for the day I was out.” He said that he rarely was away from his work for 

more than a day or two. In relation to his work, he said: 

“So when I was out of office, it would pretty much go on hold. It would mean I’d have 

to come in, it might be on a weekend, to catch up. But it would go on hold, because it 

was difficult for somebody to pick it up in a short period of time.” 

129.The Appellant gave evidence that he carried out the work for A Limited and B Limited 

personally and did not get another person or “substitute” to do work for him, including on 

instances when he was away. 

3 Transcript of hearing, day 2, page 58-59; 

33 



 
 

             

   

              

           

            

                

                 

                

              

  

             

           

               

 

               

          

                  

   

                 

     

               

          

 

                

      

            

          

          

              

                   

              

           

130.Referring to his role and responsibilities, the Appellant referred to himself as a “team 

leader”, and stated: 

“First and foremost [the role] was assigning tasks. So work, day-to-day work, you know. 

Mentoring the team, coaching the team technically, giving them technical oversight. 

Dealing with, you know, team issues, so, conflicts, non-performers, okay. And working 

with HR and that type of stuff, getting into processes. Where we had maybe a pipeline 

coming of work, so I’d know the capacity of the team and if we needed new people. I’d 

work with HR to get a requirement to get out to the market and get somebody new, I’d 

hire that person, meet that person and hire them. I’d interview them. Meeting with 

clients […]” 

131.Furthermore, the Appellant gave evidence that while he had a supervisory function, he 

would ultimately have a “reporting function” to his “line manager”. The Appellant asserted 

that all of the people working on the same team as him were A Limited/B Limited 

employees. 

132.The Appellant was asked by his representative whether projects for clients on which he 

worked ever “failed”. In relation to this, he said: 

“So in the early days, yeah, we had a lot of projects that failed and I think…lost quite a 

lot of money.” 

133.Asked whether he was ever personally out of pocket on foot of such failures, the Appellant 

said that he was not. 

134.Conversely, the Appellant was asked whether certain projects of A Limited or B Limited 

were “very successful and made loads of money for [those companies]”. To this he 

replied: 

“Yeah, there were also many of those as well. But similarly, I had a role to play but I 

had no financial gain from that.” 

135.The Appellant’s representative asked whether A Limited or B Limited ever inquired 

whether he had public liability or professional indemnity insurance. The Appellant said 

that this was neither asked nor required of him. 

136.The Appellant said that he was regularly asked to work ‘off site’, in particular in London 

and in Jersey. In relation to Jersey, he said that he worked for a client of B Limited for 

about a year. He said that his transport to and from these locations was paid for by B 

Limited, as was his accommodation when abroad. In relation to subsistence expenses 
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other than accommodation, such as meals, the Appellant said that he would pay himself 

and keep a receipt for reimbursement later on foot of the submission of an expense form. 

137. In this regard, the Appellant’s representative asked the Appellant to comment on an 

invoice from the Hotel in , addressed to the Appellant and in the 

amount of £121.50, relating to charges for food and drink incurred in his stay there over 

the period 24 July 2015 – 28 July 2015. The Appellant said that he had stayed in this 

hotel, had paid the sum charged for food and drink, and had later provided the invoice to 

B Limited, following which it had reimbursed him for the expense incurred. 

138.The Appellant’s representative also brought the Appellant to a page on which was printed 

a table containing entries for “Parking” (€43.95), “Subsistence” (€203.05) and “Taxis” 

(€54.62). Also on the same page, but separate from the table, were the words “Employee 

Signature”, beside which was the name of the Appellant in print and, under that, the date 

of 4 December 2015. Under the date were the words “Manager Signature”, however no 

name was printed next to this. The Appellant stated in evidence that this constituted a 

copy of a B Limited expenses claim form and that the expenses claimed had been 

reimbursed to him after its submission. He further stated that, in making the claim, nobody 

from B Limited objected to him doing so on the basis that he was not in their view an 

employee of that company, but rather an independent contractor. 

139.The Commissioner notes that four B Limited expenses claim forms, covering the periods 

July – December 2015, were included in the hearing documents. These forms indicate 

that B Limited paid the Appellant the following amounts for travel and subsistence for 

work then done in Jersey: July 2015 - €1,647.64; August/September 2015 - €1,290.30; 

November 2015 - €301.62; and December 2015 - €301.65. 

140.The Appellant was asked in examination-in-chief where he worked from when in . 

In this regard he said that he worked from the headquarters of A Limited/B Limited. Until 

about 2013 these were in , after which they were in a building on . 

The Appellant said that the offices at had car parking spaces that he was 

permitted to use. The offices had no such parking facilities. He also 

explained that he gained entry to the offices of A Limited or B Limited by means of a “staff 

card”. 

141.The Appellant said that when in the offices of A Limited or B Limited he had a dedicated 

desk from which to work, as well as a laptop. He said that he appeared as a contact in 

the “internal […] telephone book” and was given access to a subscription to “Pluralsight”, 

this being an online training platform used by software developers. The Appellant also 
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said he attended in-person training courses for software developers, paid for by A 

Limited/B Limited. 

142.The Appellant gave evidence that the offices of A Limited/B Limited had a canteen and 

that free breakfast was provided to workers, including himself. Lunch was, he said, also 

provided free once a week. He recalled that at certain times of year he may have received 

One4All vouchers as a bonus. He said that he participated in workplace social events. 

143.Counsel for the Respondent cross-examined the Appellant. In so doing, she referred the 

Appellant to copies of the first, second and third written agreements already referred to, 

as well as to two additional written agreements. 

144.Counsel for the Respondent began by asking the Appellant about the terms of the first 

written agreement, which covered the period 16 April 2007 – 13 July 2007. The Appellant 

accepted that it bore his signature, dated 2 April 2007, and it appeared to bear the 

signature of the Chief Operating Officer of A Limited, , a person with whom 

he was familiar. 

145.Counsel for the Respondent then put it to the Appellant that under the terms of the first 

written agreement, he, the contractor, was required to provide his services to A Limited, 

which was, in turn, to provide his services to one of its own clients, Bank 

(“Bank A”). In this regard, the Appellant agreed with counsel for the Respondent when 

she suggested to him that “[…] you were doing work for [A Limited] who was doing work 

for a third party client”. 

146.Counsel for the Respondent put it to the Appellant that he was required under the first 

written agreement to invoice A Limited for work done and that, in the period April – July 

2007, he did so through a company called Limited, which was 

registered for VAT. Counsel for the Respondent also put it to the Appellant that, though 

the invoices provided to A Limited in 2007 were in the name of 

Limited, payment inclusive of VAT and without the deduction of any tax was made directly 

into his own personal bank account. The Appellant agreed that this was so. 

147.Counsel for the Respondent put it to the Appellant that, under clause 3.1.5 of the first 

written agreement, he was to be provided by A Limited with a “suitable place of work” 

either in the offices of A Limited or of its client. The Appellant stated that this term reflected 

the reality of his engagement and that the places from which he mostly worked while 

engaged by A Limited were its offices in either or . 

148.Counsel for the Respondent put it to the Appellant that he was, pursuant to clause 5.1 of 

the first written agreement, to be paid by reference to a daily rate for a 7.5 hour, 9.00 am 
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– 5.30pm day (€435 per day in this instance). The Appellant agreed that this was correct 

and also agreed that payment by reference to a daily rate occurred at all times over the 

period of his working relationship with A Limited and, later on, B Limited. 

149.Counsel for the Respondent observed that Schedule 1 of the first written agreement 

provided that “This work includes any additional hours worked or overtime required and 

is all inclusive. If less than 7.5 hours is worked because of reasons relating to the 

contractor, an hourly rate is charged.” In relation to this clause, the Appellant stated that, 

on the contrary, he regularly worked over the 7.5 hours specified and was paid for those 

extra hours. He said that, for example, if he did four hours in the evening, he would, when 

it came to monthly invoicing, include this in his overall calculation as a half day worth of 

work. The Appellant said that throughout his working relationship with A Limited and B 

Limited he worked long hours. This, he said, was reflected in the sums that he charged 

by invoice, which were thereafter paid to him. The Appellant stated in his evidence that 

on certain occasions, such as over Christmas, he would be paid double the daily rate in 

question. 

150.Counsel for the Respondent pointed out to the Appellant that clause 5.2 of the first written 

agreement concerned the filling out of timesheets for the purpose of invoicing. Under this 

clause, these timesheets were to be supplied to him by A Limited and on them he was to 

record his hours worked. The Appellant confirmed that this was what happened at all 

times when carrying out work for A Limited and B Limited. 

151.Counsel for the Respondent also brought the Appellant’s attention to clause 10.1, headed 

“Termination”, which provided that: 

“This agreement may be terminated at any time by either party upon the provision of 

28 days’ notice in writing to the other party, unless otherwise stated in the relevant 

Schedule.” 

152.Counsel for the Respondent referred the Appellant to clause 11 of the first written 

agreement, entitled “Restrictions”. This provided that: 

“Neither the Client, nor any subsidiary or associated company of the Client, nor any 

client of the Client shall during this Agreement be permitted to utilize the Services of 

the contractor other than through [A Limited]. 

Neither the Client, nor any subsidiary associated company of the Client, nor any client 

of the Client shall during this Agreement be permitted to retain or re-engage the 

services of the contractor directly on a contract or permanent basis within 6 months of 

the completion of the contract.” 
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153.The Appellant stated in his evidence that when engaged by A Limited/8 Limited to carry 

out software development work for one of their clients, he could not carry out work for that 

client on his own account. He accepted that this was a standard term in the IT/software 

development industry. 

154. Counsel for the Respondent drew the Appellant's attention to an invoice contained in one 

of its hearing booklets, which had been sent by the Appellant in the name of -

- Limited to A Limited charging it €7,368.90, inclusive of VAT at 21%, for 14 

days worked in April 2007. The Appellant accepted in his evidence that he had sent this 

invoice to A Limited. 

155. Counsel for the Respondent then took the Appellant to the second written agreement, 

which covered the period 31 March 2010 - 31 March 2011 and was entitled "Contract for 

the Provision of Contractor Services". Under the second written agreement, the 

Appellant's role was described as being that of "IT contractor". 

156.The copy of the second written agreement put before the Commissioner was not signed 

by the Appellant, though it was signed by the Chief Operating Officer of A Limited. When 

it was put to the Appellant that the copy before him might constitute A Limited's copy and 

that he might have had his own, the Appellant indicated that he thought this to be unlikely. 

157.Turning to the terms of the second written agreement, counsel observed that clause 3.1.9 

provided: 

"[A Limited] and the Contractor hereby confirm to the other that nothing in this 

agreement shall create or shall or should be construed as creating a contract of 

employment or service or an employment relationship between the Contractor (which 

term shall include, for the avoidance of doubt its servants or agents) and [A Limited] 

and the Contractor acknowledges that neither it nor any of its [employees, directors] 

servants or agents have any entitlement to any pension, holiday entitlement, or sick 

pay by virtue of this agreement. The Contractor agrees that it is responsible for all 

payments to its [employees, directors] servants and agents for the purposes of this 

agreement and agrees to indemnify and hold harmless [A Limited] against any claims 

or demands that may be made by the relevant authorities in respect of such matters 

arising from or in connection with the Services provided in this agreement." 

158. In respect of this, counsel for the Respondent asked the Appellant whether he ever 

received any holiday pay, sick pay or pension contributions from A Limited. The Appellant 

said that he received no holiday pay or pension contributions, however he said there were 

occasions on which he was out sick yet was paid nonetheless. 

38 

https://7,368.90


 
 

                 

              

              

  

               

         

                  

                

            

               

          

       

             

             

          

              

             

             

    

             

            

              

           

               

          

             

              

     

                 

                

              

             

      

159.Counsel for the Respondent further put it to the Appellant that, as with the first written 

agreement, under the second written agreement the Appellant was to be paid a daily rate, 

set at €485, and was to issue invoices to A Limited. The Appellant agreed that this was 

correct. 

160.Counsel for the Respondent referred the Appellant to clause 6 of the second written 

agreement, which was headed “Intellectual Property Rights”. The Appellant accepted that 

under this clause he did not hold any property rights in respect of work done for a client 

of A Limited or for A Limited. He agreed with the proposition of counsel for the 

Respondent that this term was “common […] in the IT industry.” 

161.Counsel for the Respondent further observed that, as with the first written agreement, the 

second written agreement contained a requirement that A Limited maintain “public 

liability, employer’s liability and professional indemnity insurance.” There was no express 

term requiring that the Appellant have cover. The Appellant agreed with this observation. 

162.The Appellant also agreed with the observation that the second written agreement, 

similarly to the first, contained a clause whereby either party could terminate without 

reason with 4 weeks’ notice. A Limited, moreover, was entitled to terminate with no notice 

and without liability where, inter alia, there was a material breach of terms by the Appellant 

which went un-remediated after 28 days, unprofessional conduct on the part of the 

Appellant and bankruptcy. 

163.Counsel for the Respondent observed that under the second written agreement, the 

Appellant’s working address was that of Bank A, rather than the address of A Limited. 

She also observed that, in line with the evidence of the Appellant given in examination-

in-chief, the Appellant’s role was defined in Schedule 2 of the contract as involving: 

“[…] participation in the full project life cycle. You will be involved in the analysis, 

design, development, testing and documentation of software projects. This role may 

also include the responsibility for managing a small team of developers either on a 

project or on a particular customer site, to deliver high quality software within an agreed 

timeframe that meets defined requirements.” 

164.Counsel for the Respondent put it to the Appellant that by the time of the second written 

agreement he had moved from invoicing A Limited in the name and using the VAT number 

of Limited, to invoicing in his own name and using his PPS number. 

The Appellant accepted that this was correct. He further accepted that he did this despite 

never having registered for VAT. 
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165. Referring to an invoice in the Respondent's book of documents, counsel for the 

Respondent observed that, for the month of November 2010, the Appellant had invoiced 

A Limited for 20 days' work. The amount charged under this invoice, including VAT, came 

to €11,737. The Appellant agreed that this was so. The subsequent invoice in the 

Respondent's book of documents was for December 2010. In this invoice, the Appellant 

charged the Appellant the same amount for the same number of days worked. 

166. Counsel for the Respondent then turned in cross-examination to the third written 

agreement, again entitled "Contract for the provision of contractor services", this time 

between the Appellant and B Limited, which covered the period 1 April 2011 - 30 

December 2011. The client on this occasion was - Bank ("Bank B"), and the 

Appellant's working address was given as that entity's offices in - · The Appellant's 

role was described as being that of "Technical Lead/IT Consultant". 

167. Counsel for the Respondent made the point in cross-examination that the terms of the 

third written agreement varied in only a small number of respects from those of the second 

written agreement. As before, B Limited was obliged to provide the Appellant with a 

suitable place of work, and he had no pension, holiday or sick pay entitlements. However, 

at clause 3.2.3 of the third written agreement, the Appellant was required to "maintain 

adequate professional indemnity and public liability insurance". The Appellant said that, 

notwithstanding this term, he never had any such insurance in place. 

168. Counsel for the Respondent then drew the Appellant's attention to clause 4.1 of the third 

written agreement. This provided that: 

"It is acknowledged by [B Limited] that [the Appellant] will be free to undertake activities 

and offer the same or other services at the same time or otherwise to other parties, to 

the extent that such activities and the provision of such services do not interfere with 

or conflict with [the Appellant's] obligations under this agreement or otherwise or would 

not or could not result in a breach of any provision of this agreement. [The Appellant] 

however agrees not to offer services during the term of this agreement to any other 

party which is a competitor of [B Limited] and/or [B Limited's client]." 

169. Asked by counsel for the Respondent whether he in fact did other work during the period 

covered by the third written agreement, the Appellant said that he was employed part-

time as a lecturer in . He also did not dispute that he had other 

minor income from property interests. 

170. Counsel raised clause 5.3 of the third written agreement with the Appellant. This provided 

that the Appellant was: 
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"[ ... ] directly responsible for all expenses (travel expenses, hotel etc) incurred unless 

otherwise agreed. In particular circumstances, where legitimate business expenses 

may be covered by [B Limited] this will only be .honoured where prior written 

authorization has been received from the Director." 

171. Counsel for the Respondent contrasted this term with the Appellant's evidence in 

examination-in-chief regarding B Limited's propensity to pay for his expenses when 

abroad. 

172. Counsel for the Respondent brought the Appellant to another written agreement, this time 

unsigned, between himself and B Limited ("the fourth written agreement''). This covered 

the period 3 January 2012 - 31 January 2013 and in effect contained the same terms as 

the written agreement that preceded it. Although the Appellant's place of work was 

described once again as being at the offices of Bank B, the Appellant stated that this was 

not the case for the majority of the period covered by the fourth written agreement. 

Instead, he spent most of the time working at the offices of the 

173. Counsel for the Respondent then opened a further written agreement ("the fifth written 

agreement"), this time signed by the Appellant, that he had entered into with B Limited. 

The fifth written agreement covered the period 19 August 2013 to 18 November 2013. On 

this occasion the Appellant's working address was given in the Schedule thereto as being 

at B Limited's offices. The terms of the fifth agreement in effect mirrored those of the 

preceding two written agreements, save that the nature of his business was given as ".Net 

Developer" and his rate of pay had fallen from €470 to €400 per day. 

174. In cross-examination, counsel for the Respondent also opened an invoice sent by the 

Appellant to B Limited in respect of work done over October 2013. In this invoice, the 

Appellant charged for 22 days of work, the sum due for which was €10,824 including VAT. 

The Appellant accepted that he had issued this invoice. 

175. Counsel for the Respondent put it to the Appellant that the sums paid to him by B Limited 

(and before that A Limited) did not constitute an "agreed salary". The Appellant accepted 

this.4 

176. Noting that he charged VAT at all times, counsel for the Respondent put it to the Appellant 

in cross-examination that he was aware that he was providing a service to A Limited and 

then B Limited over the years at issue. In response to this, the Appellant said that he was 

4 Transcript of hearing, day 2, page 121. 
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asked by these companies to charge VAT on his invoices. Pressed on the question of 

whether he was providing a service, he said: 

“Well, I was, working there as a member of staff […] performing duties that all the other 

staff were doing […] but I was asked to put VAT on the invoice. I was told to put it on.” 

177.Asked why he acquiesced to this request or direction, the Appellant said: 

“Well, at the time I did. I suppose I just, you know, it was a busy time, so just […] did it 

and, look, it drifted, it went on, and that’s what happened.” 

178.Counsel for the Respondent put it to the Appellant that there was clearly a “meeting of 

minds” between himself and A Limited and B Limited that he was an independent 

contractor and not an employee. In reply, the Appellant stated “Well, that’s what the 

contract says, yeah.” 

179. In his evidence-in-chief, the Appellant had stated that if he ever took time off doing work 

for A Limited and B Limited, any unfinished work would be waiting for him on his return. 

Counsel for the Respondent suggested to him that, given the technical nature of software 

development work, this was not uncommon in the IT industry. The Appellant agreed with 

this. He said that he had an “end to end” understanding of the platform operated by A 

Limited and B Limited that made him difficult to replace. 

180.Regarding the question of the documented expenses referred to by the Appellant earlier 

in his evidence, counsel for the Respondent put it to him that they were “simply the 

reimbursement of payments that you made so that you weren’t out of pocket.” The 

Appellant agreed with this proposition. 

181.Regarding the evidence of the Appellant that A Limited and B Limited funded his training 

and paid for development tool resources, counsel for the Respondent put it to the 

Appellant that in the particular context of the software development and IT business, it 

was essential to have all workers, whether employees or independent contractors “on the 

same page”. The Appellant agreed with this, though he stressed that it was not ever the 

case in his experience that independent contractors would have their subscriptions to 

development tools and resources paid for by the business making use of their services. 

182.Counsel for the Respondent then raised the fact with the Appellant that he had, as late 

as November 2015 when he filed his income tax return for the year 2014, treated his 

income from A Limited and B Limited as arising from self-employment. She asked him, in 

particular, whether he stood over the assertion that this had been a mistake and not a 

reflection of his actual relationship with these companies. In answer to this, the Appellant 
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said that it was in early 2015 that the issue of his work status had first been raised by 

members of the senior management of B Limited, who he said considered that they were 

exposed in a legal sense given the nature of their relationship. He also however said that 

in mid-2015 his tax agent had advised him that he may have been, based on an objective 

factual analysis, an employee of A Limited and B Limited, and not an independent 

contractor engaged by them to provide a service. 

183.The Appellant agreed with counsel for the Respondent’s proposition that in 2007 and 

2008, he had never considered that he was an employee. Nonetheless, he later stated: 

“So, I saw myself as a senior member of staff. That’s what I saw myself as in the 

company. That’s what I was referred to as. A senior member of staff. So the word 

“contractor” was never used.” 

184. In relation to the question of why he had made no income tax returns at all for the years 

2009 – 2013, the Appellant stated under cross-examination “It was back in the heyday 

[…] and I’m not trying to make excuses for it”. Later, he said “So it just kept drifting and I 

let it get out of control.” 

Submissions  

The preliminary issue – objections to acceptance 

Respondent 

185.Counsel for the Respondent submitted that under section 949J of the TCA 1997 there 

were two conditions that must be met in order for an appeal to be valid. The first was that 

an appeal must relate to an “appealable matter”, as defined by section 949A of the TCA 

1997. The second was that “any conditions that are required (by the provisions of the 

Acts relevant to the appeal concerned) to be satisfied, before an appeal may be made, 

are satisfied before it is made.” 

186.Counsel for the Respondent submitted that in relation to the years 2007, 2008 and 2014, 

there was no “appealable matter”. This was so because in his returns filed for these years, 

the Appellant had declared his income from “software development” and “IT consultancy” 

to be self-employed income, taxable under Schedule D. In appealing the amended 

assessments made in respect of these years, the Appellant was, therefore, challenging 

his own designation of this income as arising from self-employed activity. This, counsel 

submitted, was contrary to section 957(2) of the TCA 1997 and section 959AK of the TCA 

1997 (the latter of which applies to appeals of assessments made in respect of the years 

2013 onwards). 
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187. In relation to the years 2009 – 2013, counsel for the Respondent submitted that the 

appeals of the assessments in question had been brought in circumstances where the 

Appellant had not yet made a return. After the bringing of the appeals, the Appellant had 

filed paper returns for these years, in accordance with a request of the Respondent that 

he do so. 

188.Counsel for the Respondent submitted that it was clear from the evidence that while the 

Appellant had paid amounts to the Respondent in respect of his self-assessed income 

tax liabilities for the years 2009 – 2013, the payments he had made did not cover interest 

due. The appeals of the assessments in question were therefore invalid. This was so 

because subsection (1) of section 959AH of the TCA 1997 provides that “no appeal lies 

against [an] assessment until such time as […] the chargeable person pays or has paid 

an amount of tax on foot of [that] assessment which is not less than the tax which […] is 

payable by reference to any self assessment included in the chargeable person’s return”. 

Crucially, subsection (3) clarifies that “tax” in the context of subsection (1) of section 

959AH of the TCA 1997 must be construed as “including any amount of interest due and 

payable at the date of payment […]”. 

189.Counsel for the Respondent also submitted that the Appellant’s appeals in respect of the 

years 2015 and 2016 were not valid for much the same reason. The Appellant had not 

included his income received from B Limited in either the part of the return relating to 

income from employment or the part relating to income from self-employed activity. He 

had, however, included the income earned from this source, €159,338 including VAT for 

2015 and €40,251.75 including VAT for 2016, in the expressions of doubt furnished with 

his returns. In respect of neither year had the full amount of tax due on foot of this income 

been paid, nor had any interest arising. 

Appellant 

190.The Appellant’s representative stated at the outset of her legal submissions on the 

question of acceptance, that it was an agreed fact that the “further income” under 

Schedule D included in the Respondent’s amended assessments for 2007 and 2008 was, 

as with the Schedule D income included by the Appellant in his own return for those years, 

attributable to his “Software Development” work from A Limited 5 . The Appellant’s 

representative submitted however that the Appellant had in returning assessable profit of 

€32,132 for 2007 and €24,238 for 2008 from software development for A Limited 

“erroneously” described it as “self-employed income”. The Appellant’s representative then 

5 Transcript of hearing, day 1, pages 135 – 136. 

44 



 
 

               

      

               

               

                

                  

              

          

          

             

            

              

           

               

             

            

             

             

             

          

            

      

            

             

             

            

             

            

            

         

             

                

 
                 

                     
                  

         

submitted in relation to the further income included under Schedule D, Case I in the 

Respondent’s amended assessments for 2007 and 2008: 

“[…] what has happened here is that the additional amount is an additional amount of 

income, but I say that income is, and always was, Schedule E PAYE type income, and 

that it is not open in the first place to the Respondent to arbitrarily allocate it to Schedule 

D Case I. It is not a Case I source of income, it is PAYE income, because my case is 

that [the Appellant] was in fact an employee, and that was the source of the income, 

and that’s the point to be argued in the substantive case.” 

191.The Appellant’s representative then made submission on the Respondent’s reliance on 

the requirements of section 959AH of the TCA 1997 as a basis for refusing the appeals 

brought by the Appellant.6 In this regard, the Appellant’s representative submitted that if 

the Commissioner were to find that the Appellant’s income from A Limited and B Limited 

was remuneration from employment, chargeable to tax under Schedule E, then he would 

not meet the definition of a “chargeable person” under the TCA 1997 and, thus, section 

959AH, being a provision relating only to such persons, would be inapplicable to the 

Appellant. Failure to adhere to the requirements set out therein would not therefore 

constitute a basis for the Commissioner to refuse to accept appeals brought by the 

Appellant. The net effect of the Appellant’s submission was that it was necessary for the 

Commissioner to hear and decide on the substantive issue relating to whether the 

Appellant’s income earned from A Limited and B Limited was income from self-

employment or income from employment, before making any finding in relation to the 

question of acceptance in this context. 

192. In support of this submission, the Appellant’s representative relied on the judgment in 

JSS and Others v Tax Appeals Commission [2020] IECA 73 (“JSS”). There, the Court of 

Appeal held that an Appeal Commissioner had erred in failing to address and make 

findings in relation to an argument made before the Commission by several appellants. 

The argument in question was that the conditions for appeal set out under section 959AH 

of the TCA 1997 were inapplicable as a consequence of the appellants not being 

chargeable persons within the meaning of section 959A of the same legislation. 

193.The Appellant’s representative then made submissions specific to the appeals of the 

assessments for the years 2010 – 2013. She submitted that in respect of these appeals, 

there was dispute as to whether returns had in fact been filed in advance of the 

6 In making submissions on the application of section 959AH of the TCA 1997, the Appellant’s representative 

referred to the appeals of all the years in issue. However, it is clear from the submissions made by the Respondent’s 
counsel, that the Respondent was grounding its section 959AH objection to the appeals of the assessments for the 
years 2009 – 2013, 2015 and 2016 only. 

45 



 
 

           

  

                 

                

         

          

           

         

          

           

            

            

        

                

  

   

                

     

        

          

             

    

                

          

           

            

           

          

              

            

Respondent issuing the assessments in question. In this regard, the Appellant’s 

representative stated: 

“[…] our position [is] that a return was filed according to […] the letter which we have 

in our possession of [the Appellant’s tax agent] of 6 May [2016] in which he says ‘I 

enclose the Form 11s for each of these years.” 

194.The Appellant’s representative stated that her interpretation of this correspondence was 

that the Appellant’s tax agent was sending to the Respondent both summaries of the 

Appellant’s Form 11 returns, and the Form 11 returns themselves. 

195.The Appellant’s representative then submitted that, in any event, the Appellant’s provision 

of the return summaries constituted the “electronic transmission” of a return, within the 

meaning of section 917F of the TCA 1997. This was so because the return was 

transmitted by email by an “authorised person”, namely the Appellant’s tax agent, on 1 

June 2016. This transmission was, the Appellant’s representative submitted, then 

acknowledged by an officer of the Respondent, when the officer stated in her email of the 

same date: 

“Hi […], 

Just to let you know those submissions came through so I’ll have a look at them but it 

will take some time.” 

196.The Appellant’s representative submitted that this statement constituted an 

acknowledgment within the meaning of section 917J of the TCA 1997. 

197.Summarising her position regarding how, and thus when, returns for 2010 – 2013 were 

submitted, the Appellant’s representative stated: 

“And I would say that based on 917F, that returns were in fact submitted, because the 

summary returns which we have already identified and which [are] there, [have] now 

gone from being summary returns in [the Appellant’s tax agent’s] possession, to a 

summary now in the possession of [the Respondent], and acknowledged as such, and 

that would convert it into a return submitted to [the Respondent].” 

198.The Appellant’s representative then made submissions on the implications of a finding 

that the Appellant had filed returns in June 2016, rather than in early 2018. According to 

the information submitted in June 2016, the Appellant’s overall tax liability for the years 
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2010 – 2014 was €11,426.7 Thus, the Appellant’s representative submitted in relation to 

the years 2010 – 2013 that: 

“If I am correct and those returns went in, the tax and interest in relation to those returns 

was paid, and it was paid with the original voluntary disclosure and should have been 

brought to account against those years. For some reason it is brought to account, but 

it is brought to account against 2007 and I have no idea why.” 

199. Regarding the paper returns submitted by the Appellant’s tax agent in 2018, the 

Appellant’s representative contended that these were submitted in circumstances where 

the officer of the Respondent who had made the assessments in question had told the 

Appellant’s tax agent in correspondence of 4 December 2017 that he would not have the 

right to appeal to the Commission unless they were filed. The Appellant’s representative 

therefore submitted that “there wasn’t much choice” other than to file paper returns in 

2018. 

The substantive issue 

Appellant 

200.The Appellant’s representative submitted that the evidence in the appeal pointed to the 

Appellant having been engaged by A Limited and B Limited over the years in issue on a 

contract of service. He was, in other words, an employee and not an independent 

contractor. 

201.The Appellant’s representative grounded her submissions in this regard on the judgment 

of the Supreme Court in The Revenue Commissioners v Karshan (Midlands) Ltd t/a 

Domino’s Pizza[2023] IESC 24 (“Karshan”), in which Murray J held that the question of 

whether or not someone is an employee: 

“[…] should be resolved by reference to the following five questions: 

(i) Does the contract involve the exchange of wage or other remuneration for work? 

(ii) If so, is the agreement one pursuant to which the worker is agreeing to provide their 

own services, and not those of a third party, to the employer? 

(iii) If so, does the employer exercise sufficient control over the putative employee to 

render the agreement one that is capable of being an employment agreement? 

7 See page 8 of the correspondence of the Appellant’s tax agent dated 6 May 2016. 
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(iv) If these three requirements are met the decision maker must then determine 

whether the terms of the contract between employer and worker interpreted in the light 

of the admissible factual matrix and having regard to the working arrangements 

between the parties as disclosed by the evidence, are consistent with a contract of 

employment, or with some other form of contract having regard, in particular, to 

whether the arrangements point to the putative employee working for themselves or 

for the putative employer. 

(v) Finally, it should be determined whether there is anything in the particular legislative 

regime under consideration that requires the court to adjust or supplement any of the 

foregoing.” 

202.With regard to the first question, the Appellant’s representative stated that the evidence 

before the Commissioner was that the Appellant received a “consistent pattern” of 

payments from A Limited and later B Limited directly into his bank account. The 

consistency was not only in the timing of the payments, but also in the amounts paid. 

Taking the first three months of 2011, the Appellant’s representative observed that the 

Appellant received payments from A Limited on 7 January, 4 February and 4 March of 

that year, each in the identical amounts of €11,737. The Appellant’s representative 

submitted that this looked “very like a pay day on the first Friday of the month”, which was 

in her view indicative of an employment relationship. 

203.The Appellant’s representative also submitted that the evidence of the Appellant was that 

he received payments in respect of overtime, on certain occasions at a rate exceeding 

that usual applicable. She submitted that this too was indicative of the Appellant being 

paid a salary as an employee. 

204.The Appellant’s representative then submitted that the evidence was that the Appellant 

received payment in respect of expenses that he incurred. He was, she submitted, in his 

time working away from the office paid subsistence, air fares and hotel bills. In the view 

of the Appellant’s representative, none of this was consistent with the Appellant being an 

independent contractor. 

205.The Appellant’s representative submitted that the evidence of the Appellant was that he 

could not substitute in a person to provide a service to A Limited and B Limited in his 

stead. Again, this was an indicator that he was an employee of those companies. 

206.The Appellant’s representative cited the oral evidence of the Appellant that he was a 

“team leader” integrated into A Limited’s/B Limited’s business, as a further factor that 
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should be considered indicative of him being an employee and not an independent 

contractor. 

207.The Appellant’s representative also submitted that the Appellant’s oral evidence was that 

he was “under the control of management” of A Limited and B Limited. Again, she said 

that this was a clear indicator of the Appellant being an employee engaged on a contract 

of service. 

208.The Appellant’s representative submitted that certain terms of the written agreements 

included by Respondent in its book of documents should be given little weight. However, 

in so far as there was weight to be given to these documents, the Commissioner should 

take account of: 

“[the] level of control which the company retains for itself, perfectly understandably, 

given its engagement with so many financial institutions, and it is not going to allow 

anyone in, contractor, limited company, until it has seen their CV or carried out an 

interview, and that is in the definitions of contractor.” 

209. Addressing the Appellant’s day-to-day experience with A Limited and B Limited, the 

Appellant’s representative submitted that he was clearly embedded in their organisations. 

She pointed to his evidence that he had a desk and that he was on the office 

communications system. 

210.The Appellant’s representative submitted that the evidence pointed to the Appellant not 

being in business on his own account as regards his relationship with A Limited and B 

Limited. He did not profit more greatly if a project was a success, nor suffer a loss if a 

project failed. 

211. In relation to the Appellant’s charging of VAT, the Appellant’s representative submitted 

that this was irrelevant to the question of whether he was an employee or an independent 

contractor providing his services. In this respect, she stated in submission: 

“If a person […] is a trader or provides a service, whether they’re providing goods or 

services, and they are over a certain turnover limit, VAT draws from that. That must be 

charged. However, the reverse is not true. You can’t say if somebody charges VAT, 

therefore you reverse the operation, and it leads straight back to the trader providing 

services or providing goods.” 

212. In relation to this submission, the Appellant’s representative noted that under section 69 

of the VATCA 2010 an unregistered person who charged VAT was “deemed” an 

“accountable person” obligated to return the tax they had charged. They were not, 
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however, to be taken to be a person carrying out a trade, the income from which was 

chargeable to tax under Schedule D, simply because they were charging VAT. 

213.The Appellant’s representative made similar submissions regarding the Appellant’s lack 

of pension rights and holiday entitlements according to the written agreements. In this 

respect, she stated: 

“Now, again, exactly the same point. The absence of PRSI record, the absence of 

holiday rights […] the absence of employment rights in the contract is again looking at 

the situation the wrong way up the one-way street, because it is employment law that 

confers the right to holiday pay, it is employment law that confers the right to employer’s 

contributions from PRSI, it is employment law that confers the right to pensions under 

the PRSI system.” 

214.The Appellant’s representative made submissions regarding why the amended 

assessments for the years 2007 and 2008 should be considered to have been made 

outside the four-year time-limit prescribed under section 955 of the TCA 1997 for the 

raising of assessments by the Respondent. In this respect, the Appellant’s representative 

submitted that, in circumstances where the true nature of the Appellant’s income from A 

Limited in these years was as emoluments from employment, the tax on which was in the 

first instance the responsibility of the employer to remit, there was “full and true” 

disclosure on the Appellant’s part in his Form 11 income tax returns for 2007 and 2008. 

215.Furthermore, the Appellant’s representative submitted that were the Commissioner to find 

that the Appellant’s income from A Limited in 2007 and 2008, and B Limited in 2014, 2015 

and 2016, constituted emoluments earned from employment, then the Commissioner 

would have no choice but to reduce the sums assessed in these amended assessments 

to nil. This was so, she submitted, on the grounds that the Commissioner was not, in the 

exercise of his function, empowered to change the Schedule under which income 

included in these amended assessments had been charged. What the Commissioner was 

obligated to do was to examine whether the Appellant had, as found by the Respondent, 

the relevant income from self-employment in the years 2007, 2008, 2014, 2015 and 2016 

and determine his appeals accordingly. 

216.The Appellant’s representative made a different point regarding the assessments under 

appeal for the years 2009 – 2013. In this respect, she submitted that “equity require[d]” 

that if the Commissioner held the Appellant to be an employee of A Limited and B Limited 

over these years, the tax liability arising from his remuneration should be met by those 

companies, rather than the Appellant. As she put it: 
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“So the question has to be asked: where does the tax lie? Who owns the tax in relation 

to that income? Is the tax chargeable on the individual or is the tax chargeable on the 

company? And in my view, in the first place, the tax is chargeable on the company. 

And I would go further and say it most certainly should be charged on the company, 

because we have, in front of us, a series of attempted contracts […] I won’t call them 

contracts at this point […] we have attempted contracts and I would find it difficult to 

escape a conclusion that these contracts were designed to contract out of employment 

law.” 

217.The Appellant’s representative submitted that this was: 

“[…] wrong in terms of dealing with the [Appellant], because, as we touched on there, 

but I would say in reverse, the [Appellant] loses employment rights, they lose holiday 

pay, they lose sick leave cover, and they lose their contributory pensions contributions. 

As I said, it is extremely serious to do this.” 

218. In support of this proposition, the Appellant’s representative cited section 986A of the 

TCA 1997, introduced under section 77 of the Finance Act 2017, whereby an employer 

that fails to deduct and remit tax on emoluments paid must do so on a ‘re-grossed’ 

emoluments figure. The Appellant’s representative accepted, however, that section 986A 

of the TCA 1997 came into force on 1 January 2018 and was therefore not of direct 

relevance to the assessments under appeal for the years 2009 – 2013. 

219.The Appellant’s representative submitted that the Appellant was, using the Respondent’s 

own guideline documentation on the matter, properly to be regarded as an employee and 

not an independent contractor. 

Respondent 

220.Counsel for the Respondent agreed with the Appellant’s representative that the five-stage 

test enumerated by the Supreme Court in Karshan, and quoted at paragraph 201 of this 

Determination, represented the correct approach when seeking to establish whether a 

person was an employee engaged under a contract of service. 

221.As regards the first stage of the Karshan test, counsel for the Respondent submitted that 

there was, clearly, no dispute that the Appellant was remunerated for his work done for 

A Limited and B Limited. She accepted also, on the basis of the terms of the written 

agreements, that the Appellant had agreed to provide his own services, rather than those 

of a third party, thus satisfying the second stage of the Karshan test. 

222. In briefly addressing the third stage, counsel for the Respondent said that the evidence 

of the Appellant was that he had “certain freedoms”. She further submitted that while he 
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had said that he “reported upwards” the Commissioner should bear in mind the skilled 

nature of his work in software development. 

223.Counsel for the Respondent observed however that, from paragraph 236 of Karshan, 

Murray J, referring to the earlier judgments in Ready Mixed Concrete (South East) Ltd. v 

Minister for Pensions and National Insurance [1968] 2 QB 497 (“Ready Mixed Concrete”), 

Market Investigations Ltd. v Minister of Social Security [1969] 2 QB 173 (“Market 

Investigations”), Henry Denny & Sons (Ireland) Ltd. trading as Kerry Foods v The Minister 

for Social Welfare, [1998] 1 IR 34 (“Henry Denny”), and Castleisland Cattle Breeding 

Society Limited v Minister for Social and Family Affairs, [2004] 4 IR 150 (“Castleisland”), 

had stated that: 

“In this regard, I think the right approach is to view the first three questions I have just 

identified as a filter in the form of preliminary questions which, if any one is answered 

negatively means that there can be no contract of employment, but if all are answered 

affirmatively, allow the interrogation of all of the facts and circumstances to ascertain 

the true nature of the relationship. This is what Keane J. in Henry Denny described as 

the consideration of ‘all the circumstances of [the] employment’. It is clear that the court 

in Henry Denny was concerned that the question of whether the worker was carrying 

on business on their own account was, at least generally, central to this. 

To that end, the third stage of the RMC test should be reframed as follows: 

‘Are the terms of the contract between employer and worker interpreted in the 

light of the admissible factual matrix and having regard to the working 

arrangements between the parties as disclosed by the evidence, consistent 

with a contract of employment, or with some other form of contract having 

regard, in particular, to whether the arrangements point to the putative 

employee working for themselves or for the putative employer’. 

This formulation seeks to make four matters clear, having regard to the case law in 

this jurisdiction since RMC. First, while RMC looked to ‘the provisions of the contract’, 

the decision in Castleisland establishes that the contract itself must be interpreted (as, 

today, with all contracts) in the light of the factual matrix in which it was 

concluded. There is nothing new in that regard in Irish law, but insofar as the RMC test 

does not make this clear, it should be expressly stated. 

Second, both Henry Denny and Castleisland demand that in conducting that inquiry, 

the court must take into account the actual dealings between the parties. Keane J. thus 

referred in the first of these cases to the relevance of ‘ the manner in which the work 
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was done’, Murphy J. to ‘ the facts or realities of the situation on the ground’ and 

(in Castleisland) Geoghegan J. stressed that the Appeals Officer whose decision was 

in issue in that case, was bound to examine ‘ what the real arrangement on a day to 

day basis between the parties was’.” 

224.Counsel for the Respondent submitted that the fact that the Appellant charged and was 

paid VAT by A Limited and B Limited was a significant circumstance pointing toward his 

being, pursuant to his agreement with these companies, an independent contractor rather 

than their employee. Counsel for the Respondent pointed to the evidence of the 

Appellant, given under cross-examination, that he considered himself, in so charging 

them, to be providing a service to A Limited and B Limited. 

225.Counsel for the Respondent emphasised that the Appellant was not a “passive 

participant” in his relationship with A Limited and B Limited and the unfortunate victim of 

an effort by those companies to seek to ‘contract out’ of their obligations arising under 

employment law. The evidence suggested that he was, rather, a person who had himself 

decided that it was more advantageous to be a person, invoicing A Limited/B Limited at 

the end of each month with fees calculated by reference to a daily rate, who was the self-

employed provider of a service. This was reflected in the information that he provided to 

the Respondent in his returns for the years 2007, 2008 and 2014. Having made no returns 

at all and paid no tax in respect of the years 2009 – 2013, it was only once he suspected 

that the Respondent would look into his affairs that he arrived at the conclusion that he 

was, after all, an employee of A Limited and B Limited, rather than an independent 

contractor. 

226.Counsel for the Respondent submitted that the written agreements included in its book 

of documents suggested a “meeting of minds” that the Appellant was providing a service. 

This being so, she quoted the following excerpt from paragraph 241 of Karshan: 

“The issue of whether the court can disregard provisions of a detailed written contract 

of employment that define the legal rights and obligations of the parties (as distinct 

from purporting to describe the legal consequences of those rights and obligations) 

where those provisions are inconsistent with the manner in which the parties have 

conducted themselves, raises more complex questions. As I have noted earlier in this 

judgment, the United Kingdom Supreme Court has decided in Autoclenz that it can 

and, in an appropriate case, should do this. This court has never adopted this position, 

and neither Henry Denny nor Castleisland should be understood as having so 

decided. In neither of those cases was it expressly decided that the substantive terms 

of the parties' written agreement (as distinct from the conclusions of law they sought 
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to include in their contract) could be over-ridden simply because they were 

contradicted by the parties' conduct […]” 

227.Counsel for the Respondent also quoted the following passage from Murphy v Grand 

Circle Travel [2014] IEHC 337, being a judgment which concerned the question of 

whether or not the plaintiff in that case was an employee, capable of claiming for unfair 

dismissal: 

“It is well settled from the Irish and English case-law cited that controversies of this 

nature can rarely be resolved by an aggregation of documentation all pointing utterly 

unequivocally to one conclusion or the other. In this regard, Mr. Connaughton properly 

acknowledges that some occasional documentary references to "employment" may be 

found, and he also accepts that, for what he argues is nonetheless an independent 

contractor relationship, the measure of residual control exercised by his client over the 

Plaintiff is comparatively high. But he nonetheless points to a preponderance of other 

documentation which he contends is to the contrary effect, in addition to a formal 

document executed by the Plaintiff, which is expressly designated as an "Independent 

Contractor's Agreement" and contains terms that clearly accord with that description 

of the engagement.” 

228.Counsel then quoted from the following passage in the same judgment, in which Moriarty 

J, addressing evidence given by the plaintiff that she signed documentation referring to 

herself as an independent contractor without understanding that it was at variance with 

her being an employee, held: 

“I do not readily see a lady who has sturdily asserted her rights before the Defendant 

and the legal system meekly assenting to the signed endorsement of a document 

expressly purporting to commit her to a regime fundamentally at variance with her 

perception of her engagement already then over several months. It seems to me that 

she must have been aware of the nature of the engagement to which she was 

signifying her commitment.” 

229.Counsel for the Respondent relied on this passage in support of the proposition that the 

Commissioner should beware of straying from the terms of the written agreements, which 

she submitted indicated that the Appellant and A Limited and B Limited were all of the 

understanding that he was an independent contractor, rather than an employee. 

230.Counsel for the Respondent referred to Castleisland. This judgment of the Supreme Court 

related to a company’s appeal of a decision of a social welfare appeals officer. The 

appeals officer had held that a veterinary inspector who had previously been employed 
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by the company, had been made redundant, and had then been re-engaged ostensibly 

as an independent contractor, was in an employment relationship with the company even 

after his re-engagement. The High Court held that this finding had not been one open to 

the appeals officer to make and allowed the company’s appeal. The Supreme Court then 

agreed with the judgment of the High Court. 

231. In submission, counsel for the Respondent observed that, in finding that on the available 

evidence it had not been open to the appeals officer to conclude that the veterinary 

inspector was an employee, the Supreme Court had, among other matters, focused on 

the fact that the veterinary inspector had, after redundancy, self-assessed himself to be 

self-employed and “claimed allowances as a self-employed person”. The Appellant, in 

like fashion, had in the years 2007, 2008 and 2014 self-assessed as being self-employed 

as regards his relationship with A Limited and B Limited. This was a fact that, in counsel 

for the Respondent’s submission, ought to weigh against any finding that the Appellant 

was an employee of these companies. 

232.Counsel for the Respondent then brought the Commissioner to Jensal Software Limited 

v Revenue and Customs Commissioners [2018] UKFTT 271 (TC) (“Jensal Software 

Limited”), a decision of the First-Tier Tribunal (Tax Chamber) of the United Kingdom. 

There, a worker who, through his company and an intermediary agency, provided project 

management and IT services to the Department of Work and Pensions under a series of 

fixed-term contracts lasting in total a period of just under a year, was held not to be 

engaged as an employee in circumstances where the fixed-term contracts described the 

relationship as being one of an independent contractor. Counsel for the Respondent 

made the point that in Jensal Software Limited, although the worker in question operated 

as part of a team and submitted work proposals and plans related to his field of expertise 

to full-time employees of the Department of Work and Pensions for their “consideration 

and agreement”, this fell short of “supervision” and the level of control necessary to give 

rise to an employment relationship. 

233.Counsel for the Respondent made the submission that the Appellant’s actions had to be 

taken into account by the Commissioner when considering what the nature of his working 

relationship with A Limited and B Limited was. In this respect, counsel for the Respondent 

reiterated that the charging of VAT, from which it followed that the Appellant considered 

himself to be providing a service, was a relevant factor that should lead the Commissioner 

to consider that the terms of the written agreements indicating that he was an independent 

contractor, and not an employee, represented the reality of his relationship. 
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234.Counsel for the Respondent further submitted that it appeared from the evidence that the 

only forum in which the Appellant had sought to assert his rights as an employee was 

before the Commission. He had not, for example, taken any action regarding employment 

or social welfare rights denied to him as a consequence of his ostensible status under the 

written agreements as an independent contractor. For example, he had never made a 

claim in respect of pension entitlements. This, counsel for the Respondent submitted, was 

part of the relevant background that the Commissioner should take into consideration in 

determining the Appellant’s appeals. 

235.Counsel for the Respondent addressed the submissions made by the Appellant’s 

representative regarding the amended assessments for the years 2007 and 2008 having 

been made out of time. Counsel submitted that the key question was whether the 

inspector who made these assessments had, under section 956(1)(c) of the TCA 1997, 

“reasonable grounds for believing that the [Appellant’s] return [was] insufficient due to its 

having been completed in a fraudulent or negligent manner.” Counsel submitted that in 

excluding altogether from his returns for these years substantial income received from A 

Limited, it was abundantly clear that the inspector had reasonable grounds to believe in 

the existence of, at a minimum, negligence. As such, the four-year time-limit prescribed 

by section 955 of the TCA 1997 was not applicable. 

236.Near the close of the legal submissions of counsel for the Respondent, the Commissioner 

asked whether a finding that the Appellant was an employee of A Limited and/or B Limited 

for some or all of the years in issue would necessitate a reduction in the relevant sums 

assessed to nil. The Commissioner was, in particular, seeking submission regarding the 

scope of his jurisdiction. In response to these inquiries, counsel for the Respondent said 

that where she and the Appellant’s representative appeared to converge in their legal 

argument was that, if the Appellant was held to be an employee, the assessments under 

appeal would have to be reduced to nil. She did not accept that the Commissioner was 

empowered to alter the assessments under appeal so as to charge for tax due on income 

chargeable under Schedule E of the TCA 1997. 

Material  Facts  

237.The facts material to the determination of this appeal are as follows: 

 the Appellant was at the times relevant to this appeal a software developer/IT 

professional; 

 the Appellant carried out work as a software developer/IT professional for A 

Limited from 16 April 2007 to the end of March 2011; 
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 the Appellant carried out work as a software developer/IT professional for B 

Limited from April 2011 to April 2016; 

 the business of A Limited and B Limited was the development and provision to 

financial institutions of software products to assist them in meeting their reporting 

and accounting obligations; 

 the Appellant signed written agreements with A Limited and B Limited relating to 

the terms of his engagement in respect of the periods 16 April 2007 – 13 July 

2007, 1 April 2011 – 30 December 2011 and 19 August 2013 – 18 November 

2013; 

 on 24 March 2015, the Appellant signed a document entitled “Extension of 

contractor agreement”, which extended his engagement with B Limited to 31 

December 2015; 

 on 22 December 2015, the Appellant signed a document entitled “Extension of 

contractor agreement”, which extended his engagement with B Limited to 31 

March 2016; 

 the terms of the written agreements for the periods 16 April 2007 – 13 July 2007, 

1 April 2011 – 30 December 2011 and 19 August 2013 – 18 December 2013 

included provisions governing the performance of services, the standard of 

services, termination, the manner of payment, restrictions, the ownership of 

intellectual property, confidentiality, insurance, indemnity and the rate of pay; 

 over the course of his engagement by A Limited and B Limited the Appellant was 

paid by reference to a daily rate for a 7.5 hour working day; 

 for each month from April 2007 – April 2016, the Appellant invoiced either A 

Limited or B Limited for work done, in so doing charging them VAT; 

 in each invoice the Appellant would specify the number of days worked in the 

relevant month and charge accordingly. Any hours worked in excess of the 7.5 

hour day would be rolled up by the Appellant and included in his invoice as a day 

or days’ worth or work; 

 in general the Appellant would charge A Limited and B Limited for between 20 – 

22 days of work per month, though the number of days worked per month could 

be fewer or greater; 
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 the Appellant reported on his work to a senior employee of A Limited and B 

Limited; 

 the Appellant carried out software development work for A Limited and B Limited 

personally and did not use a substitute or substitutes; 

 the Appellant filed a Form 11 income tax return with the Respondent for the year 

2007. In this return, the Appellant disclosed gross self-employed income from 

“software development” of €52,853 and, after the claiming of deductions and 

expenses, assessable profit therefrom of €32,132; 

 the Appellant’s assessable profit in 2007 from the trade of software development 

was in fact €142,485; 

 the Appellant filed a Form 11 income tax return with the Respondent for the year 

2008. In this return, the Appellant disclosed gross self-employed income from 

“software development” of €46,803 and, after the claiming of deductions and 

expenses, assessable profit therefrom of €24,238; 

 the Appellant’s assessable profit in 2008 from the trade of software development 

was in fact €115,912; 

 the Appellant did not file on-time income tax returns in respect of the years 2009, 

2010, 2011, 2012 and 2013; 

 the Appellant received payments from A Limited and/or B Limited, inclusive of 

VAT charged, in the amounts of €150,971 in 2009, €146,401 in 2010, €153,257 

in 2011, €158,773 in 2012 and €151,939 in 2013; 

 in November 2015, the Appellant filed a Form 11 income tax return in respect of 

the year 2014 in which he returned assessable profit from the trade of “IT-

Consultancy” in the amount of €113,996 (the Appellant’s gross income from IT 

Consultancy was €120,899 before deductions and expenses claimed); 

 in 2015, Appellant received payments from B Limited, inclusive of VAT charged, 

in the amount of €159,338; 

 in 2016, the Appellant received payments from B Limited, inclusive of VAT 

charged, in the amount of €40,251.75; 

 the Appellant filed income tax returns for 2015 and 2016 but did not include his 

income received from B Limited in these returns. Rather, the Appellant referred to 

this income in an expression of doubt furnished along with his returns; 
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 in his income tax return for 2015, the Appellant included a self-assessment in 

which he calculated his tax liabilities for that year to be in the amount of €5,057; 

 in his income tax return for 2016, the Appellant included a self-assessment in 

which he calculated his tax liabilities for that year to be in the amount of €8,315; 

 the Respondent opened an inquiry into the tax affairs of the Appellant in 

December 2015; 

 in May or June 2016, the Appellant made a voluntary disclosure in relation to the 

years 2007 – 2014 by means of correspondence dated 6 May 2016; 

 along with the correspondence dated 6 May 2016, the Appellant submitted to the 

Respondent, inter alia, return summaries for the years 2010 – 2014 generated on 

ROS offline, lists of lodgements made to his account for those years, and 

documents for those years entitled “[The Appellant’s] income and expenditure 

account”; 

 on 1 December 2017, the Respondent made amended assessments in respect of 

the Appellant for the years 2007, 2008, 2014 and 2015; 

 for the years 2007 and 2008, the Respondent amended the original assessments, 

which were based on the content of the Appellant’s own Form 11 returns, by 

increasing his assessable profits from the trade of software development, taxed 

under Schedule D, to the respective amounts of €142,485 and €115,912; 

 for the year 2014, the Respondent amended the Appellant’s self-assessment by 

adding Schedule D income relating to relating to “grinds” and “taxed interest”. The 

Respondent made no amendment to income returned by the Appellant relating to 

the trade of “IT consultancy”, self-assessed as being in the amount of €113,996; 

 on 4 December 2017, the Respondent made assessments in the absence of 

returns in respect of the Appellant for the years 2009 – 2013; 

 the Appellant filed paper Form 11 income tax returns for the years 2009 – 2013 in 

January 2018. In these paper returns, the Appellant calculated his income tax 

liabilities, excluding interest due, to be in the following amounts: 

- 2009 - €54,876; 

- 2010 - €53,447; 

- 2011 - €64,861; 
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- 2012 - €69,388; 

- 2013 - €61,774; 

 also in January 2018, the Appellant made payment in respect of his liabilities to 

income tax; 

 as of January 2018 the payments made by the Appellant for the years 2009 – 

2013 were in the following amounts: 

- 2009 - €56,449; 

- 2010 - €56,648; 

- 2011 - €11,054; 

- 2012 – nil; 

- 2013 – nil; 

 the payments made by the Appellant in respect of his tax liabilities for 2009 – 2013 

did not cover interest due as of January 2018; 

 on 6 December 2018 the Respondent made an amended assessment in respect 

of the Appellant for the year 2016; 

 the Appellant made payment in respect of his liabilities for the years 2015 and 

2016 in the respective of amounts of €58,983 and €8,315. 

Analysis  

The Preliminary Issues – objections to acceptance 

The appeals for 2007, 2008 and 2014. 

238.The Respondent objected to the acceptance of the appeals of the amended assessments 

for these years on the grounds that, under sections 957(3) and 959AK of the TCA 1997, 

the Appellant was not entitled to appeal “[…] in relation to matters other than additions to, 

deletions from, or alterations in the assessment, made by reason of the amendment, than 

the person would have had if the assessment had not been amended.” 

239.The Commissioner finds that the Respondent’s objections based on the invalidity of the 

Appellant’s appeals in respect of the amended assessments for these years are well 

founded and the Commissioner refuses acceptance for the reasons set out hereunder. 
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240. In relation to the years 2007 and 2008, the Appellant filed Form 11 income tax returns 

disclosing gross receipts of self-employed income from the trade of “software 

development” in the respective amounts of €52,853 and €46,803. After expenses and 

deductions claimed, the Appellant’s declared profit from this trade was in the amount of 

€32,132 and €24,238 for each year. 

241. It was an agreed fact in this appeal that for the years 2007 and 2008 all of the Appellant’s 

income declared as being from the self-employed trade of software development was 

received from A Limited. 

242.On foot of the Appellant’s Form 11 income tax returns for 2007 and 2008, Notices of 

Assessment issued on 26 November 2008 and 20 November 2009 respectively, with the 

Appellant’s income from software development, set out in Panel 1, being charged under 

Schedule D, in accordance with the Appellant’s own return and section 18 of the TCA 

1997. 

243.On 1 December 2017, the Respondent issued the amended assessments in respect of 

the years 2007 and 2008. The sole amendment made by the Respondent, from the 

original assessments for these years was to increase the Appellant’s profit from the trade 

of software development, set out in Panel 1, from €32,132 to €142,485 for 2007 and from 

€24,238 to €115,912 for 2008. Again, it is an agreed fact that the increased sums 

represent the income received by the Appellant from A Limited in 2007 and 2008 after 

accounting for deductions and expenses claimed by him in his own income tax returns. 

As with the Notices of Assessment for the years 2007 and 2008, the Notices of Amended 

Assessment for the years 2007 and 2008, charged the Appellant’s income under 

Schedule D. 

244. In relation to the year 2014, the Appellant filed a Form 11 income tax return in which he 

returned profits from the self-employed trade of “IT Consultancy” in the amount of 

€113,996. The parties were agreed that this related solely to payments received from B 

Limited. 

245. In the amended assessment for 2014, the Respondent made additions to the Appellant’s 

self-assessment by adding Schedule D income from “grinds” in the amount of €4,000, as 

well as income from deposit interest (subject to DIRT at source) in the amount of €41,805. 

The Respondent did not, it must be emphasised, make any amendment in respect of the 

Appellant’s self-declared income from the trade of IT Consultancy. This remained, as 

returned, in the amount of €113,996, charged to tax under Schedule D. 
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246.The Appellant’s grounds of appeal in respect of the amended assessments for the years 

2007, 2008 and 2014 are limited to the claim that his income from software development 

and IT consultancy did not constitute Schedule D income from self-employment, but 

rather were emoluments from employment, chargeable to tax under Schedule E of the 

TCA 1997. 

247. In challenging the amended assessments made by the Respondent for 2007, 2008 and 

2014 only on the grounds that his income from software development and IT consultancy 

is correctly chargeable to tax under Schedule E, the Appellant is in breach of the limitation 

on the right to appeal an amended assessment to the Commission, imposed by sections 

957(3) of the TCA 1997 (this being the provision applicable to the years 2007 and 2008) 

and 959AK(1) of the same legislation (this being the provision applicable to the year of 

assessment 2014). This limitation on the right of appeal is that an Appellant may appeal 

in relation only to “matters” in an amended assessment constituting “additions to, 

deletions from or alterations in the assessment […]”. 

248. In relation to the amended assessment for the year 2014, no change whatsoever was 

made in relation to the Appellant’s “IT Consultancy” income, which, in line with the 

information included in his own Form 11 income tax return, was income in the amount of 

€113,996, derived from self-employment and therefore chargeable under Schedule D of 

the TCA 1997. The changes made by the Respondent pursuant to the amended 

assessment for 2014 were, instead, limited to the addition in Panel 1 of undeclared 

Schedule D income relating to “Grinds” and “taxed interest”. These are additions with 

which the Appellant takes no issue. 

249. In relation to the amended assessments for the years 2007 and 2008, while the 

Respondent increased the amount of income included in Panel 1 attributable to “software 

development” to €142,485 for 2007 and €115,912 for 2008, it made no alteration in 

respect of the Schedule under which this income, agreed by the parties to be income from 

a single source, namely A Limited, was charged. This is significant, as the only issue 

raised by the Appellant in his grounds of appeal was not the amount of income from this 

activity assessed, which was in fact altered, but rather that the Respondent did not treat 

the income as being, contrary to the information set out in the Appellant’s own Form 11 

returns, emoluments, chargeable to income tax under Schedule E of the TCA 1997. In so 

doing, the Appellant is, as in the case of the appeal of the amended assessment for 2014, 

seeking to appeal a matter in the amended assessments for 2007 and 2008 that does not 

constitute an “alteration” or “addition”. The Schedule under which the Respondent 

assessed the income from the activity of software development was unchanged from the 
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original assessments reflecting the Appellant’s own return and, accordingly, the 

Appellant’s grounds are in breach of the limitation of the right of appeal imposed under 

section 957(3) of the TCA 1997. 

250.Section 949J of the TCA 1997 provides that an appeal shall be a “valid appeal” if it is 

made in relation to “an appealable matter.” Section 949A of the TCA 1997 defines an 

appealable matter as “any matter in respect of which an appeal is authorised by the Acts.” 

251.As the Appellant’s appeals of the amended assessments for 2007, 2008 and 2014 do not 

concern appealable matters they cannot therefore be deemed valid. Section 949N of the 

TCA 1997 provides that when an Appeal Commissioner is satisfied that an appeal is not 

valid, they “shall refuse to accept the appeal”. Thus, the Commissioner is required by 

legislation to refuse acceptance of the Appellant’s appeals of the amended assessments 

for 2007, 2008 and 2014. This decision is final and conclusive. 

The appeals for 2009 – 2013 

252.The basis for the Respondent’s objections in respect of the appeals of the assessments 

for the years 2009 – 2013 was that the Appellant had not, in accordance with the 

conditions for appeal prescribed by section 959AH(1) of the TCA 1997, paid the income 

tax, including interest, due on foot of the information contained in his own returns. 

253. It is first necessary to observe in this context that, at hearing, the parties agreed with one 

another that the conditions for appeal prescribed under section 959AH(1) of the TCA 

1997 govern only appeals made to the Commission by “chargeable persons”. As a 

consequence, and having regard to the judgment of the Court of Appeal in JSS , they 

both were of the view that, in deciding on the objections raised in respect of these years, 

it would fall to the Commissioner to hear evidence on the nature of the Appellant’s working 

relationship with A Limited and B Limited in the years 2009 – 2013. This was so, it was 

submitted, because if the Commissioner found the relationship between the Appellant 

and A Limited and B Limited to be in any of these years one involving a contract of service, 

rather than a contract for services, the Appellant was not then a chargeable person, 

obligated to make a return and pay self-assessed tax prior to being deemed to have a 

valid appeal. 

254.With respect to the years 2011 – 2013, the Commissioner questions whether the 

Appellant falls within the definition of a chargeable person even if one disregards his 

income then received from A Limited and B Limited. This is so on account of the small 

amounts of self-employed income that the Appellant declared in January 2018 in his own 

paper returns for these years, referable to “property”, “property showing” and “grinds”. 
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However, having regard to the joint position adopted by both parties at hearing that the 

Appellant’s status as a chargeable person, one therefore required to adhere to the 

requirements of section 959AH, hinged on whether his income from A Limited and B 

Limited in all of the years 2009 – 2013 was from self-employment or employment, the 

Commissioner does likewise in this Determination. 

255. It must be observed however that the Appellant’s representative grounded her opposition 

to the Respondent’s objections made in respect of the appeals of the assessments for 

the years 2010 – 2013 not only on the proposition that the Appellant was not a chargeable 

person required to pay the tax self-assessed as due under the paper Form 11 returns 

submitted on the Appellant’s behalf in January 2018. She also contended that the 

Commissioner should find that Form 11 returns for those years had been submitted on 

the Appellant’s behalf to the Respondent in May or June 2016 and that the tax, including 

interest, calculated as due thereunder, being far less than the tax later self-assessed in 

the paper Form 11 returns filed in January 2018, had been paid by the Appellant when 

he transferred the sum of €204,407 to the Respondent in March 2016.8 

256.On this question, the Commissioner finds there is inadequate evidence on which the 

Commissioner can make a finding that income tax returns for the years 2010 - 2013 were 

filed by the Appellant prior to the submission of the paper returns in January 2018. It was 

an agreed fact in this appeal that the Appellant delivered to the Respondent printed copies 

of return summaries, which had been generated by the Appellant’s tax agent on the ROS 

Offline tool. These return summaries, however, did not contain all the information that a 

taxpayer must include in the Form 11 return prescribed by the Respondent. Comparing 

them with the paper returns submitted in respect of the years 2010 – 2013 in January 

2018 makes this clear. The return summaries did not, for example, have distinct sections 

for income from self-employed trades, professions or vocations, Irish rental income and 

Irish employments. All that was specified in the return summaries was the taxable 

amounts attributable to various sources of income. Moreover, information such as 

sales/turnover figures in respect of the Appellant’s self-employed income was absent, a 

section for deductions and expenses claimed was not included, and there was no section 

relating to capital gains made. At the end of the document, there was no declaration for 

the Appellant to sign whereby he attests to the accuracy of the information he is providing. 

257.The consequence of this is that in providing the return summaries to the Respondent in 

June 2016 by means of email attachment, the Appellant was not delivering a “return in 

8 It should be recalled that the sum of €204,407 had been paid to the Respondent on 11 March 2016 (see paragraph 

24 of this Determination). The Appellant had, in the correspondence dated 6 May 2016, calculated the Appellant’s 
VAT liability, including interest, as being in this precise amount. 
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the prescribed form” as he was required to under sections 951/959I of the TCA 1997. 

Moreover, the Commissioner does not consider that the delivery of the return summaries 

by email had the effect of making them electronically transmitted returns within the 

meaning of section 917F of the TCA 1997. No matter the means of transmission, what 

was required for compliance with section 959AH of the TCA 1997 was, inter alia, the 

provision of information in the manner and form prescribed by the Respondent. This was 

not then done. 

258.The Commissioner notes that in her submissions, the Appellant’s representative also 

argued that the Commissioner should infer from the content of the correspondence of the 

Appellant’s tax agent dated 6 May 2016, that the Appellant had provided the Respondent 

not just with return summaries generated on ROS Offline, but also with hard-copy Form 

11 returns in the prescribed form. The available evidence does not support the drawing 

of such an inference, and the Commissioner does not do so. In the correspondence dated 

6 May 2016, which was the letter by which the Appellant sought to make an unprompted 

qualifying disclosure, the Appellant’s tax agent referred on the first page to his enclosure 

of “Completed Form 11s for the years 2010 to 2014”. Directly underneath this, however, 

he stated “Summary from ROS offline”. It is therefore not apparent from this 

correspondence that what the tax agent then enclosed were Form 11 returns for 2010 – 

2014 in the prescribed form, along with return summaries, or return summaries alone. 

259.The evidence that the Commissioner did have, however, was that there was no indication 

on the Respondent’s computerised record keeping system of its receipt in 2016 of Form 

11 tax returns for the years 2009 – 2013. The Commissioner did not hear evidence from 

the Appellant’s tax agent, who was not called by the Appellant as a witness. It should be 

noted however that, having been informed by the Respondent that he was required to file 

Form 11 returns for 2009 – 2013 prior to having a valid appeal, the Appellant’s tax agent 

did not insist that returns had been filed about a year and a half previously. Instead, he 

filed paper Form 11 returns on 3 January 2018. 

260.The foregoing leads the Commissioner to conclude that the first Form 11 income tax 

returns filed on behalf of the Appellant in respect of the years 2009 – 2013 were those 

filed on 3 January 2018 in paper form. 

261. In these income tax returns for 2009 – 2013, the Appellant calculated his own tax liabilities 

as being €54,876 for 2009, €53,447 for 2010, €64,861 for 2011, €69,338 for 2012 and 

€61,774 for 2013. These figures, it must be emphasised, did not include any interest due, 

which by then was in each case substantial. The evidence given by the Respondent’s 

witness, which was not called into question in cross-examination, was that the Appellant 
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had in respect of his tax liabilities paid in January 2018 €56,449 for 2009, €56,648 for 

2010, €11,054 for 2011 and nothing for 2012 and 2013. It is clear from this that the sums 

paid by the Appellant in respect of his liabilities for each of these years could not have 

and did not cover the amounts of interest due by the time of payment in January 2018. 

The Commissioner so finds as a matter of fact. 

262.Section 949J of the TCA 1997 provides that an appeal will only be valid if 

“[…] any conditions that are required (by the provisions of the Acts relevant to the appeal 

concerned) to be satisfied, before an appeal may be made, are satisfied before it is 

made.” The effect of section 959AH(1) of the TCA 1997 is to prescribe a condition that 

an appellant must pay either tax due on foot of the content of their returns, plus interest, 

or, where self-assessment is included in the return, the tax specified in that self-

assessment, again plus interest. This is a condition that is mandatory and is one that the 

Appellant has not met in respect of his appeals for the years 2009 – 2013. Therefore, 

should the Commissioner, in addressing the question of the nature of the working 

relationship between the Appellant and A Limited and B Limited, find that he was an 

independent contractor in receipt of substantial self-employed income, and thus a 

chargeable person, his appeals must be deemed invalid. 

The appeals for 2015 and 2016 

263.As already noted, section 959AH(1) of the TCA 1997 requires that, where a self-

assessment is included in a chargeable person’s return, the obligation on that person 

should they wish to appeal to the Commission is to pay the tax “which is payable by 

reference to any self assessment included in the chargeable person’s return.” Although 

the Appellant included reference to additional income in his expressions of doubt, the 

Appellant’s self-assessment in his returns stated the tax payable to be in the respective 

amounts for 2015 and 2016 of €5,057.16 and €8,315. In circumstances where the 

Appellant has, as a matter of fact, paid the tax specified in the self-assessment sections 

included in his own returns for these years, and without question any interest due thereon, 

the Commissioner decides that these appeals must be deemed valid and capable of 

acceptance. 

The substantive issue 

264.Thus, the Commissioner turns to the question of whether the sums assessed in the 

assessments for 2009 – 2013, and the amended assessments for 2015 and 2016, were 

in error on the grounds that the Appellant’s income was from employment as a software 

developer/IT consultant, rather than from self-employment. 
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     The burden of proof 

265. It is the Appellant who bears the burden of proof in his appeals. In Menolly Homes Limited 

v The Appeal Commissioners and the Revenue Commissioners [2010] IEHC 49 (“Menolly 

Homes”), Charleton J, citing the earlier judgment of Gilligan J in TJ v The Criminal Assets 

Bureau [2008] IEHC 168 (“TJ”), held at paragraph 22 that: 

“The burden of proof in this appeal process is, as in all taxation appeals, on the 

taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal 

Commissioners as to whether the taxpayer has shown that the relevant tax is not 

payable.” 

266.Both Charleton J in Menolly Homes and Gilligan J in TJ emphasised that a tax appeal is 

not a lis inter partes, but rather an inquiry carried out so as to establish the correct liability 

of a taxpayer. In finding that the burden of proof rested with the taxpayer in this inquiry, 

they held that it is the taxpayer who should have at their disposal the information 

necessary to establish their correct charge to tax. 

267.This statement of the law regarding where lies the burden of proof has been reaffirmed 

by the Courts in subsequent judgments (see for example McNamara v The Revenue 

Commissioners [2023] IEHC 15). In Quigley v Revenue Commissioners and the Tax 

Appeal Commission [2023] IEHC 244, Phelan J held at paragraph 101 that: 

“Consistently therefore with the dicta of Charleton J. in Menolly, the Court of Appeal 

has endorsed the established position that in taking an appeal, the taxpayer 

undertakes the burden of appeal, within the relevant statutory formula, as to the relief 

which he might be granted if successful. It is for the tax payer to establish an 

entitlement to the relief and thereby upset the assessment raised by the Revenue. 

Murray J. restates this proposition throughout his judgment in Lee reiterating with 

regard to the jurisdiction of the Tax Appeals Commission to determine issues arising 

(at para. 39): 

‘…they are always issues that come back to the question of whether there is a 

charge to tax properly applied in accordance with the relevant statutory 

provisions and, if so, its amount. That liability, and those questions, all arise 

from the assessment to tax which defines the appellant body’s jurisdiction.’” 

268.Thus, it is the Appellant in this case who is required to bring forward evidence proving 

that the assessments and amended assessments of the Respondent were in error on the 

grounds that his income paid to him by A Limited and B Limited was from his employment 

as their servant, rather than from self-employment as an independent contractor. 
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The Karshan Test and its application to the facts proved 

269. In Karshan, Murray J, giving judgment on behalf of the Supreme Court, carried out a 

detailed analysis of the law relevant to the question of whether a worker is or is not an 

employee. In so doing, he took into consideration notable judgments from this jurisdiction 

and from England and Wales, including Henry Denny, Castleisland, Ready Mixed 

Concrete and Market Investigations. Having done this, he held: 

“The method prescribed by MacKenna J. in RMC as developed in Market 

Investigations and as applied by this court in Henry Denny continues to provide a 

reliable structure for the identification of a contract of employment. The parties in this 

case did not suggest that the approach adopted in those cases should no longer 

govern the issue. Developments in the law since that case, as well as the desirability 

of avoiding confusion in the future as to the need for ‘mutuality of obligation’, suggest 

that it can be usefully clarified. Thus, the question of whether in any given case a 

worker is an employee should be resolved by reference to the following five questions: 

(i) Does the contract involve the exchange of wage or other remuneration for work? 

(ii) If so, is the agreement one pursuant to which the worker is agreeing to provide their 

own services, and not those of a third party, to the employer? 

(iii) If so, does the employer exercise sufficient control over the putative employee to 

render the agreement one that is capable of being an employment agreement? 

(iv) If these three requirements are met the decision maker must then determine 

whether the terms of the contract between employer and worker interpreted in the light 

of the admissible factual matrix and having regard to the working arrangements 

between the parties as disclosed by the evidence, are consistent with a contract of 

employment, or with some other form of contract having regard, in particular, to 

whether the arrangements point to the putative employee working for themselves or 

for the putative employer. 

(v) Finally, it should be determined whether there is anything in the particular legislative 

regime under consideration that requires the court to adjust or supplement any of the 

foregoing.” 

270.The Commissioner notes that in the Supreme Court’s judgment, Murray J emphasised 

that the first three stages of the above test amounted to a “filter”. In other words, if the 

answer to any of the questions posed was in the negative, then a working relationship 

could not, by definition, be considered one constituting employment. 
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271.There was no dispute in this appeal that the Appellant’s work with A Limited and B Limited 

was carried out “in exchange for remuneration”. As such, the first stage of the test 

enumerated in Karshan is satisfied. 

272.Likewise, there was no dispute in this appeal that the Appellant, in carrying out work for 

A Limited and B Limited, provided his services personally. The Commissioner therefore 

is satisfied that the second stage of the test enumerated in Karshan is satisfied. 

273. In relation to the third stage of the test, Murray J made clear at paragraphs 232 – 234 of 

the Supreme Court’s judgment that the level of control necessary in this context was the 

“minimum level […] before a relationship is found capable of constituting an employment 

contract”. 

274.The Commissioner finds that there existed a framework under which A Limited and B 

Limited could exercise control over the Appellant, which was sufficient to meet the 

minimum level capable of grounding a contract of employment. The Commissioner makes 

this finding on the basis that it is apparent that A Limited and B Limited specified the 

location from which the Appellant was to carry out his work (i.e. from their offices or the 

offices of a client). The Commissioner also does so having regard to the available 

evidence that A Limited and B Limited retained some level of control over the manner in 

which the Appellant carried out his work. Thus, under clause 3.1.1 of the written 

agreements the Appellant was to “observe and comply with all resolutions, regulations 

and directions from time to time made or given by [A Limited/B Limited]”. Moreover, under 

clause 3.1.3 it was provided that: 

“[The Appellant] shall adhere to and comply with (a) all rules and regulations provided 

by [A Limited/B Limited] and/or of [A Limited’s/B Limited’s] Client with regard to the 

manner in which the Services are performed and (b) all applicable laws and regulatory 

provisions.” 

275. In view of these terms governing the Appellant’s relationship with A Limited and B Limited, 

the Commissioner finds that the third stage of the test set out in Karshan is satisfied. 

276.This leads to the fourth stage of the Karshan test concerning whether, having regard to 

the “admissible factual matrix” and the “working arrangements between the parties as 

disclosed by the evidence”, the agreements between the Appellant and A Limited and B 

Limited were consistent with a contract of employment, in particular having regard to the 

question of whether the Appellant was “working for themselves or for [A Limited/B 

Limited].” 
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277. In this appeal, the Appellant’s representative, in contending that the Appellant was an 

employee, placed emphasis on certain matters of fact referred to by the Appellant in his 

oral evidence that were either not in dispute or were corroborated by documentary 

material put before the Commissioner in the appeals process. Thus, the Appellant’s 

representative pointed to the continuous engagement of the Appellant by A Limited and 

B Limited from 2007 – 2016, as well as the general consistency in the amounts paid to 

him monthly and, consequently, the amount of time worked. The Appellant’s 

representative likewise highlighted that the Appellant did not over the years in issue carry 

out software development work for any other person or entity. She pointed also to records 

concerning subsistence expenses related to work done by the Appellant in Jersey, which 

were covered by B Limited. The Commissioner notes that the full documentary material 

proffered in the appeals process in this context disclosed travel and subsistence 

expenses incurred by the Appellant in the months July – December 2015 and has taken 

this information into consideration in making his determination. 

278. In her oral submissions, counsel for the Respondent emphasised that the working 

arrangements of the Appellant involved invoicing A Limited and B Limited for services 

rendered and charging VAT in respect thereof. This was, she submitted, indicative of the 

Appellant being an independent contractor and not an employee. She further submitted 

that the Appellant’s own evidence was that he did not receive holiday pay or pension 

entitlements. 

279.Part of the documentary material proffered to the Commissioner in this appeal included, 

as noted already, the written agreements. These were initially produced by the 

Respondent in the appeals process. The Appellant denied having any recollection of 

receiving and signing the written agreements, though he accepted that his signature was 

to be found on three of them (namely the first, third and fifth written agreements). 

280. It is appropriate to summarise the terms of these written agreements. At the outset, the 

Appellant was described as a “contractor” of A Limited/B Limited, which was defined as 

meaning: 

“either the individual or the limited companies through which the Contractor work and 

with whom [A Limited/B Limited] has contracted to carry out the Services, and shall 

include any individuals or limited companies who have been introduced to [A Limited/B 

Limited] either by way of the provision of a CV or by way of an interview.” 

281.The “services” he was to provide involved: 
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“[…] participation in the full project lifecycle. This role will involve the analysis, design, 

development, testing and documentation of software projects. This role may also 

include the responsibility for managing a small team of developers.”9 

282.Under clause 3 of the written agreements, the Appellant agreed to provide these services 

for a set period and undertook to do so to a high standard and in a timely manner. The 

Appellant was to be provided with a suitable place to work in A Limited/B Limited’s offices, 

or in the offices of a client. As noted already in the context of the third stage of the Karshan 

test, under clauses 3.1.1 and 3.1.3, the Appellant was required to adhere to rules and 

regulations set by A Limited/B Limited and/or a client regarding the manner in which 

services were to be performed. 

283.Under clause 3.1.9, the Appellant and A Limited/B Limited agreed that the Appellant was 

not entitled to sick pay, holiday pay or to receive a pension. 

284.Under clause 3.1.10, A Limited and B Limited had the right, in the event of the Appellant’s 

services not being in accordance with the other terms of the written agreement, to rescind, 

to withhold payment, to seek repayment and/or to require that corrective work be carried 

out without charge to them. 

285.The third, fourth and fifth written agreements stipulated, under clause 3.2.3, that the 

Appellant was responsible for maintaining his own professional indemnity and public 

liability insurance. This was not a term included under the first and second written 

agreements. As noted already, the Appellant denied in his oral evidence ever having such 

indemnity and insurance. Clause 3.2.3 of the third, fourth and fifth written agreements 

also provided, inter alia, that the Appellant was responsible for “devising appropriate 

working strategies, and determining the method and manner of the performance of 

services.” This was not a term written into the first and second written agreements. 

286.Clause 4 of the written agreements permitted the Appellant to offer “the same services at 

the same time or otherwise to other parties, to the extent that such activities and provision 

of services do not interfere with or conflict with [the Appellant’s] obligations under [the 

written agreements]”. There was also an exclusion on carrying out work for competitors 

of A Limited and B Limited. 

287.Under clause 5 of the written agreements, A Limited and B Limited undertook to pay a 

daily rate for work performed, which ranged from €400 - €485 per day under the various 

9 The Commissioner notes that the second written agreement also included after the word “developers” the phrase 

“[…] either on a project or on a particular customer site, to deliver high quality software within an agreed timeframe 
that meets defined requirements.” This phrase was not present in the first, third, fourth and fifth written agreements. 
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written agreements. A Limited and B Limited were to supply the Appellant with 

timesheets, and the Appellant was then to supply an invoice on the basis of the content 

of the relevant timesheet. 

288.Also under clause 5 of the written agreements, the Appellant was stated to be responsible 

for travel expenses, with the caveat that “in certain circumstances” “legitimate business 

expenses” might be covered with prior approval by A Limited/B Limited. 

289.Under clause 6 of the written agreements, the Appellant agreed that rights to intellectual 

property resulting from the provision of his services would belong to A Limited/B Limited. 

290.Under clause 7 of the written agreements, the Appellant undertook not to disclose to third 

parties any information relating to A Limited/B Limited and their clients. 

291.Under clause 8 of the written agreements, A Limited/B Limited were required to have in 

force public liability, employer’s and professional indemnity insurance. 

292.Under clause 9 of the written agreements, A Limited and B Limited and the Appellant 

limited their liability to one another for any loss of profits or special, indirect or 

consequential damage. 

293.Under clause 10 of the written agreements, the Appellant agreed to indemnify A Limited 

and B Limited in respect of, among other things, instances of negligence in the 

performance of his work. 

294.Under clause 11.1 and 11.4 of the written agreements, either party could terminate the 

contract upon the provision of 4 weeks’ notice. 

295.Under clause 11.2, A Limited/B Limited were also entitled to terminate without notice in 

prescribed circumstances, including in the event of an un-remediated breach of a 

“material term” and unacceptable performance or conduct. 

296.The written agreements are on their face ambiguous in their meaning. They contain terms 

suggestive of the Appellant being an independent contractor and others suggestive of an 

employer/employee relationship. In respect of the former, the Appellant was, for example, 

liable to A Limited and B Limited under the written agreements if the standard of work 

done by him was deemed by them to be inadequate. Liability could involve the repayment 

of fees or the carrying out of corrective work without charge. The Appellant undertook to 

indemnify A Limited and B Limited against any claims brought by their clients arising from 

negligence on his part. The Appellant and A Limited and B Limited agreed that the 

Appellant would not receive sick pay, holiday pay or accrue pension entitlements. The 

Appellant was to invoice A Limited and B Limited for work done. The Commissioner notes 
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also that the Appellant was entitled to carry out other work in the field of software 

development “at the same time” as his engagement by A Limited and B Limited, although 

this came with the proviso that he was not permitted to do so for a competitor of A 

Limited/B Limited or for one of their clients 

297.Conversely, under the written agreements, A Limited and B Limited provided the 

Appellant with a place from which to work, he was paid by refence to a 7.5 hour day 

specified as being 9 am – 5:30 pm (though he could under the agreement work fewer 

hours if he so chose on the grounds that he was entitled to carry out other work at the 

same time). A Limited and B Limited were stated to be required to have employer’s liability 

insurance and the agreements stated that he might be required to manage a small team 

of other software developers. These terms are suggestive of employment. 

298. It is thus a significant factor in this appeal that the Appellant’s own contemporaneous 

conduct over the years in issue was consistent with him being the independent provider 

of services to A Limited and B Limited, rather than their employee. This conduct involved 

the Appellant invoicing on a monthly basis and charging VAT in respect of his services. It 

would have been obvious to the Appellant, who was a skilled professional person, that 

the charging of VAT was fundamentally at odds with his relationship with A Limited and 

B Limited being one of employee/employer. Furthermore, as the invoice documentation 

provided to the Commissioner makes clear, even after the commencement of the 

Respondent’s investigation into his tax affairs in December 2015, the Appellant continued 

to charge VAT in respect of his services rendered to B Limited until they ceased in April 

2016. The Appellant did so, moreover, in circumstances where, by his own oral evidence, 

he and his tax agent had had a discussion “[in] 2015 sometime” regarding whether he 

might in fact be an employee of B Limited.10 

299.Likewise, the Appellant was, as late as November 2015, treating his income from A 

Limited and B Limited in his tax returns as being from self-employment.11 He was also 

claiming deductions and expenses in respect of his trade, which meant that his gross “IT 

Consultancy” income received from B Limited was €120,899 whereas his assessable 

profit was €113,996, as well as capital allowances. That he then claimed such deductions 

and expenses renders implausible his suggestion in evidence that returning himself as 

self-employed at this stage was a mistake. 

300.This brings the Commissioner back to the burden of proof and to its importance in this 

appeal. In Karshan, the Supreme Court re-emphasised what it had held previously in 

10 Transcript of hearing, day 2, page 130. 
11 See the Appellant’s tax return for 2014. 
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Henry Denny and Castleisland. In assessing whether a person was in business on their 

own account, and hence their status as employee or independent contractor, it was critical 

to establish the “real arrangement on a day-to-day basis” between that person and the 

party engaging them. In this appeal, the Appellant gave oral evidence that his day-to-day 

working arrangement with A Limited and B Limited was indistinguishable from that of 

other persons working in the same field for these companies, whom he said were their 

employees. He also said that he carried out specific management functions for A Limited 

and B Limited, such as engaging with senior management on the hiring of personnel and 

performance review of its employees, that could be seen as the preserve a person 

engaged in their service and not one in business on their own account. 

301. It was a striking feature of the appeal that the Appellant did not call as a witness before 

the Commission anybody with whom he worked in A Limited and B Limited over the years 

in issue. This was so in circumstances where he claimed in his evidence that he would 

have been viewed not just as being their fellow employee of A Limited and B Limited, but 

a “key cog” in the operations of these companies. It was also so in circumstances where 

the case was made by the Appellant at the stage of legal submission that the written 

agreements proffered in the appeals process were, in so far as they portrayed him as an 

independent contractor, sham contracts, designed by A Limited and B Limited so as to 

contract out of their own tax obligations to the exchequer and their obligations to the 

Appellant under employment law 

302. It cannot in the Commissioner’s view be overlooked that the Appellant’s assertion that he 

was an employee of A Limited and B Limited stands in direct contradiction of his own 

contemporaneous conduct throughout the years in issue. The consequence of this is that 

there is in the Commissioner’s view good reason to doubt the credibility of the Appellant 

as a witness in his own cause. The Commissioner is not, therefore, in a position to accept 

the Appellant’s evidence on matters for which he has provided no independent 

corroboration. 

303. In the view of the Commissioner, the net effect of the foregoing is that the factors that 

point toward the Appellant’s status as an employee are the substantial length of time 

engaged by A Limited and B Limited, the overall consistency of payments made to him in 

terms of timing and amounts, the absence of indemnity insurance on his part and perhaps 

the reimbursement of travel and subsistence expenses relating to work done in Jersey in 

the second half of 2015. The Commissioner notes that the Appellant’s representative 

focused in her submissions on the fact that the Appellant was paid ‘overtime’. The 

Appellant’s own evidence however was that any time worked in a given day each month 
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over the 7.5 hours specified for the daily rate was “rolled up” by him into an additional day 

or days in his invoice. The Commissioner does not consider that the Appellant so doing 

points to employment over self-employment. 

304.The Commissioner finds that the above factors pointing to employment are not sufficient 

for the Appellant to prove that the assessments made by the Respondent in respect of 

the years 2009 – 2013, 2015 and 2016 were in error. This is so because they are 

outweighed by the Appellant’s invoicing throughout the years in issue and his charging of 

VAT to A Limited and B Limited. The Commissioner finds that these are substantive 

features of his working arrangements that fall to be taken into consideration as part of the 

fourth stage of the Karshan test. They are not just relevant to the question of the 

Appellant’s credibility as a witness. Moreover, it is also relevant the Appellant did not 

receive holiday pay and pension entitlements, and his assertion that on occasion he 

received pay while sick was not supported by any evidence. In the context of this case 

where, in marked contrast to the facts in Karshan and many of the other cases cited , 

there was no evidence other than that the Appellant agreed freely with A Limited and B 

Limited to such terms on the basis that they were to his overall advantage, they are of 

significance and stand against his relationship with A Limited and B Limited being taken 

as one of employment. Finally, the terms of the written agreements relating to the right of 

the Appellant to do alternative software development work at the same time as his work 

for A Limited and B Limited is also relevant. In the view of the Commissioner is serves to 

preclude him inferring from the length of time spent by the Appellant working for A Limited 

and B Limited, and his working pattern over these years in terms of the amount of time 

worked per month, that he was doing so as their servant, and not a person in business 

on their own account, carrying out work that he considered to be the most economically 

advantageous open to him. For these reasons, the Commissioner finds that the Appellant 

has failed to meet the burden resting with him in accordance with the law as expressed 

in Menolly Homes. 

305.The effect of this finding of the Commissioner is that, for the years 2009 – 2013, the 

Appellant was a chargeable person, required to file Form 11 income tax returns. Thus, 

the Appellant was pursuant to section 959AH(1) of the TCA 1997 required to pay the 

amount of tax and interest due on foot of his returns. As the Appellant has not done so, 

his appeals in respect of these years must be found to be invalid and refused under 

section 949N of the TCA 1997. This decision is final and conclusive. 

306.The appeals of the Notices of Amended Assessment for the years 2015 and 2016 have 

already been accepted. As the Commissioner has found that the Appellant’s income for 
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these years arose from self-employment as an independent contractor, and the sole 

ground of appeal advanced by him was that his income had wrongly been charged to tax 

under Schedule D rather than Schedule E, the Appellant has failed to prove that the 

Notices of Amended Assessment for 2015 and 2016 are in error. 

Determination  and decision  

307.The Commissioner decides and determines as follow: 

 The appeals of the Notices of Amended Assessment for the years 2007 and 2008 

are found to be invalid on the grounds that the Appellant has sought to appeal in 

relation to matters other than additions to, deletions from or alterations in these 

assessments. Acceptance of the appeals therefore is refused under section 949N 

of the TCA 1997. This decision is final and conclusive; 

 The appeals of the Notices of Assessment for the years 2009 – 2013 are found to 

be invalid on the grounds that the Appellant has failed to adhere to the 

requirement under section 959AH of the TCA 1997 to pay tax and interest due on 

foot of the Appellant’s own self-assessment. Acceptance of the appeals therefore 

is refused under section 949N of the TCA 1997. This decision is final and 

conclusive; 

 The appeal of the Notice of Amended Assessment for the year 2014 is found to 

be invalid on the grounds that the Appellant has sought to appeal in relation to 

matters other than additions to, deletions from or alterations in the assessment. 

This appeal is therefore refused under section 949N of the TCA 1997. This 

decision is final and conclusive; 

 The Notices of Amended Assessment for 2015 and 2016, under which the 

Appellant was assessed to have balances due of €12,565 and €13,426 

respectively, are found to be correct and shall stand. 

308.The Appellant’s appeals of the Notices of Amended Assessment for the years 2015 and 

2016 have been determined in accordance with Part 40A of the TCA 1997 and in 

particular section 949AK thereof. This determination contains full findings of fact and 

reasons for the determination, as required under section 949AJ (6) of the TCA 1997. 

Notification  

309.This determination complies with the notification requirements set out in section 949AJ of 

the TCA 1997, in particular section 949AJ(5) and section 949AJ(6) of the TCA 1997. For 
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the avoidance of doubt, the parties are hereby notified of the determination under section 

949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of 

the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via 

digital email communication only (unless the Appellant opted for postal communication 

and communicated that option to the Commission). The parties will not receive any other 

notification of this determination by any other methods of communication. 

Appeal  

310. Any party dissatisfied with the determination under section 949AK of the TCA 1997 has 

a right of appeal on a point or points of law only within 42 days after the date of the 

notification of this determination in accordance with the provisions set out in section 

949AP of the TCA 1997. The Commission has no discretion to accept any request to 

appeal the determination outside the statutory time limit. 

Conor O’Higgins 

Appeal Commissioner 

23 June 2026 

The Tax Appeals Commission has been requested to state and sign a case for the 
opinion of the High Court in respect of this determination, pursuant to the provisions 

of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997. 
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	Introduction 
	Introduction 
	1. 
	1. 
	1. 
	This Determination concerns the Appellant’s appeals under section 949I of the Taxes Consolidation Act 1997 (“the TCA 1997”) to the Tax Appeals Commission (“the Commission”)ofNoticesofAssessmentandAmendedAssessmenttoincometax,made by theRespondentfortheyears2007–2016inclusive(“theyearsinissue”). 

	2. 
	2. 
	Regarding the years 2007, 2008, 2014, 2015 and 2016, the Appellant’s appeals are of Notices of Amended Assessment made by the Respondent. Under these amended assessments, the Appellant was found to have balances payable of €50,974, €40,389, €3,872,€12,565and€13,426respectively. 

	3. 
	3. 
	Regardingtheyears 2009–2013inclusive,theappeals areofNotices ofAssessmentto income tax, made by the Respondent in the absence of returns filed by the Appellant. Under these assessments, the Appellant was found to have tax due in the amounts of €56,449,€56,648,€63,508,€66,776and€59,898respectively. 

	4. 
	4. 
	In relation to each Notice of Assessment and Amended Assessment under appeal, the Appellant contended that tax assessed by the Respondent as owing should be abated eitherinpartorentirely.TheAppellantdidsoonthegrounds thattheincomehereceived from the company Limited (“A Limited”) in the period 16 April 2007 – 31 March 2011, and then from the related company Limited (“B Limited”) in the period 1 April 2011 – 31 March 2016, constituted emoluments from employment. The Respondenthadinsteadtreatedtheincomefromthe
	Figure
	Figure


	5. 
	5. 
	As partoftheappealhearing,theCommissionerheardpreliminary applications advanced by the Respondent regarding the validity and acceptance of each of the Appellant’s appeals. Inrespect of the appeals of the Notices of AmendedAssessment for theyears 2007, 2008 and 2014, the Respondent contended that they should be found by the Commissioner to be invalid and incapable of acceptance, on the grounds that the Appellant was, contrary to sections 957(3) and 959AK(1) of the TCA 1997, seeking to appeal matters other th

	6. 
	6. 
	Inrespectoftheappeals oftheNotices ofAssessmentandAmendedAssessmentforthe years 2009–2013,2015and2016,theRespondentcontendedthattheyshouldbefound invalidandincapableof acceptance, onthegrounds thattheAppellant hadfailedtopay the full amount of tax, including interest, due on foot of his own income tax returns, as 


	was requiredbysection959AH(1)oftheTCA1997.Inrelationtotheyears 2009–2013, 
	thesewerereturns filedafterthemakingoftheassessmentsby theRespondent. 
	7. 
	7. 
	7. 
	InthecourseofthehearingoftheAppellant’s appeals oftheNotices ofAssessmentand AmendedAssessmenttoincometax,theCommissioner heardevidencefromwitnesses calledby bothparties andhadthebenefit of legalsubmissions madeby their respective representativesathearing.Theevidencegivenandsubmissionsmadehavebeentaken intoconsiderationbytheCommissionerindeterminingtheissuesarising. 

	8. 
	8. 
	The Commissioner notesthat theAppellant also appealed Notices of Estimation of VAT due for the years 2007 – 2015. These appeals were due to be heard alongside those concerning the Notices of Assessment and Amended Assessment to income tax for the years 2007 – 2016. However, before the commencement of the appeal hearing the Appellant withdrew hisappeals oftheNoticesofEstimation. Assuch, they becamefinal andconclusiveinaccordancewithsection949GoftheTCA1997. 

	9. 
	9. 
	In line with a request made by the Appellant, the hearing of the appeals proceeded in private, in accordance with section 949Y(3) of the TCA 1997. Therefore, this Determination will be redacted prior to its publication in accordance with section 949AO oftheTCA1997. 



	Background 
	Background 
	10. 
	10. 
	10. 
	During the years in issue the Appellant worked as a software developer and IT professional. 

	11. 
	11. 
	From 16 April 2007 – 31 March 2011, the Appellant carried out software development andITworkforALimited. 


	12. From1April2011–31March2016,theAppellantcarriedoutsoftwaredevelopmentand ITwork forBLimited. 
	13. 
	13. 
	13. 
	Itwasafactagreedby thepartiesthatovertheyears inissuetheAppellantsentmonthly invoices to A Limited and B Limited, charging them for work done in his capacity as a softwaredeveloperandITprofessional.ItwasalsoanagreedfactthattheAppellantwas paidby ALimitedandBLimitedbasedonadaily ratefora7.5hourworkingday,andthat he charged VAT in respect of work done. This VAT was not remitted tothe Respondent andwas retainedby theAppellant. 

	14. 
	14. 
	Invoice documentation included by the Respondent in its appeal booklets indicated that over the period April 2007 – April 2016, the Appellant invoiced and was paid for work doneineverymonth.Itis notnecessarytolistinthis Determinationeachpaymentmade 


	for each month. It suffices to say that, while the sums paid to the Appellant could vary 
	somewhat from month to month, in the main he was paid an amount representing 20 – 22days attherelevantrate.
	1 

	15. 
	15. 
	15. 
	The Appellant filed an on-time Form 11 income tax return with the Respondent for the year 2007. In this return, the Appellant disclosed gross self-employed income from “softwaredevelopment”of €52,853 and, after the claiming of deductions and expenses, assessableprofittherefromof€32,132.Theparties totheappealwereinagreementthat theAppellant’s assessableprofitfromthis activity fortheyear2007was,afteraccounting forthedeductionsandexpenses claimed,infact€142,485. 

	16. 
	16. 
	The Appellant filed an on-time Form 11 income tax return with the Respondent for the year 2008. In this return, the Appellant disclosed gross self-employed income from “softwaredevelopment”of €46,803 and, after the claiming of deductions and expenses, assessableprofittherefromof€24,238.Theparties totheappealwereinagreementthat theAppellant’s assessableprofitfromthis activity fortheyear2008was,afteraccounting forthedeductionsandexpenses claimed,infact€115,912. 

	17. 
	17. 
	TheAppellantdidnotfileon-timeincometax returns fortheyears isset out hereunder in this Determination, the timingof the late returns filed by the Appellant for the years 2010–2013,thoughnot2009,was amatterofdisagreementbetweenthe parties. By theAppellant’saccount,returnsfor2010–2013werefiledonhis behalfin mid-2016. By the Respondent’s, they were not filed until January 2018. The Commissioner has madefindings onthis questioninthis Determination. 
	2009–2013.As 



	18. On11November2015,theAppellantfiledaForm11incometaxreturninrespectofthe year 2014, in which he returned gross income in the amount of €120,899 from the selfemployedactivity of“ITConsultancy”,andassessableprofittherefromof€113,996.Itwas an agreed fact that the Appellant’s income in this respect related to work done for B Limited. In this regard, the Appellant claimed in his Form 11 return expenses and deductions of €1,500 (“consultancy, professional fees”), €1,040 (“motor, travel and subsistence”) and €4,
	-

	AccordingtotheinformationprovidedtotheCommissioner,thelowestamountpaidtotheAppellantwas forthe equivalentof15daysofworkdoneforALimitedandB Limitedintheyears2007–2016,whilethehighestamount wasfor29days. 
	1

	19. IntheForm11returnfortheyear2014,theAppellantalsodisclosedemploymentincome 
	intheamountof€34,099.Itwasanagreedfactthatthisincomewasnotrelatedtowork doneforBLimited. 
	20. On11December2015,theRespondentcommencedaninvestigationcoveringtheyears 2010–2014intotheAppellant’s tax affairs. 
	21. Incorrespondencedated6May 2016,theAppellant’s tax agentwrotetotheRespondent indicating that the Appellant wished to make an “un-prompted qualifying disclosure” for theyears 2007–2009. 
	22. In separate correspondence bearing the same date, the Appellant’s tax agent also providedthefollowinginformationregardingtheAppellant’s tax affairsfortheyears 2010 –2014.Inthiscorrespondence,hestated: 
	“Dear[OfficeroftheRespondent] 
	In relation to the above our client has instructed us to provide you with the following disclosureinrespectoftheRevenueInvestigation. 
	Pleaseseeenclosedthefollowing 
	 CompletedForm11sfor2010to2014; 
	o Summary fromROSOffline 
	 Completedandaccountlisting[sic]forallfinancialInstitutions 
	o AttachedBank Statements forrelevantperiods 
	Thedisclosurebelow,isintwoparts,firstlyIncometax,andthenVAT.[TheAppellant] approached our firm in 2015, with aview to regularizing his tax position, however in the intervening period the letter Notification of Revenue Investigation issued. His intentionwastofilethemostrecenttaxyearbeginningwith2014,thenwithaviewto address thebalanceoftheyears. 
	[…]” 
	23. Later in the correspondence dated 6 May 2016, the Appellant’s tax agent stated under theheading“Incometax”that: 
	“Withregardtoreturns andliabilities,Ihaveexcludedtheincomefrom[ALimitedand B Limited] in the computations. The basis being to establish [the Appellant’s] employmentstatus.However,this incomeis noted,andincludedforyourexamination as follows. 
	-Year2010-€119,310 
	-Year2011-€122,705 
	-Years 2012-€117,620 
	-Year2013–€98,519 
	-Year2014-€114,000 
	Eachyearhas beenbrokendownbetweenliability,interest,penalty,andsurchargein the table below, and I have also provided summary computation prepared on ROS Offline”. 
	24. Further on in the same correspondence dated 6 May 2016, the Appellant’s tax agent calculatedtheAppellant’s taxliability fortheyears 2010–2014tobeasfollows: 
	“Tax -€8,429 
	Interest-€1,456 
	Penalty -€1,533 
	€11,426” 
	25. Neartheendofthecorrespondencedated6May 2016regardingtheyears2010–2014, theAppellant’staxagentcalculatedtheAppellanttohaveaVATliability which,alongwith penalties andinterest,cameto€204,407.TheAppellant’s tax agentthenstated,“Ibelieve thatpaymentforthis hasalready beendeliveredtoyou,11March2016.” 
	th 

	26. It is not clear whether the correspondence of the Appellant’s tax agent relating to the Appellant’s taxaffairsfortheyears2010–2014was infactsenttotheRespondenton6 May2016.Thereisnoquestioninany eventthatitwassentbytheAppellant’s taxagent as anattachmenttoanemailon1June2016.Alsoattachedtothisemailcorrespondence of 1June2016were“Form11returnsummaries”fortheyears2010–2014 (“thereturn summaries”) and, inter alia, lists of lodgements made to the Appellant’s account for the years 2010 –2013, as well as docume
	27. Receiptoftheemailcorrespondenceof1Junewas acknowledgedthatsamedaybythe officeroftheRespondenttowhomitwas addressed,whenshereplied: 
	“Hi[…], 
	Justtoletyouknowthosesubmissions camethroughsoI’llhavealook atthembutit willtakesometime.” 
	28. 
	28. 
	28. 
	Further acknowledging correspondence was sent by the relevant officer of the Respondent on 30 June 2016. Therein she stated to the Appellant’s tax agent that she acknowledged“[…]receiptofyoursubmissions dated6/5/16onbehalfof[theAppellant], which were received by email on 1/6/16.” She also confirmed receipt of the Appellant’s paymentof€204,407. 

	29. 
	29. 
	ItisnecessarytoobserveatthisstageoftheDeterminationthattheRespondent didnot accept at hearing that the return summaries provided to it in either May or June 2016 constitutedForm11returns forthepurposeoftheAppellantfulfillinghisfilingobligations under section 959I of the TCA 1997. The Respondent also did not accept that full Form 11returnsweresubmittedtoitineitherMay orJune2016. 

	30. 
	30. 
	Regardingthe2010returnsummary sentbytheAppellant’s tax agenttotheRespondent, this statedthattheAppellanthadthefollowingincome: 


	“ITConsultant–Self–0 
	TaxedInterest–Self–€8 
	Emoluments –Self-€1,460.” 
	31. Under the heading “Total Liability”, the 2010 return summary stated that the Appellant hadmadeanoverpaymentoftax forthatyearof€80. 
	32. However,the“incomeandexpenditure”documentfor2010composedby theAppellant’s tax agentstated,interalia,thattheAppellantreceivedincomeinthatyearfromALimited in the amount of €119,310. The document listing lodgements to the Appellant’s bank accountdisclosedpayments 
	fromALimitedintheamountof€144,356.10. 

	33. The2011returnsummary statedthattheAppellanthadthefollowingincome: 
	“ITConsultant–Self-€1,194 
	TaxedInterest–Self-€5 
	Emoluments –Self-€4,784” 
	34. Under the heading “Total Liability”, the 2011 return summary stated that the Appellant hadmadeanoverpaymentoftax . 
	forthatyearof€528.60

	35. The“incomeandexpenditure”documentfor2011composedbytheAppellant’s taxagent 
	stated, inter alia, that the Appellant had income from A Limited and B Limited in the amount of €122,705. The document listing lodgements to the Appellant’s bank account disclosedpayments 
	comingfromALimitedandBLimitedintheamountof€148,473.05 

	36. The2012returnsummary statedthattheAppellanthadthefollowingincome: “ITConsultant–Self-€1,175 PrivateGrinds–Self-€2,000 TaxedInterest–Self-€38,547 Emoluments –Self-€14,256” 
	37. Under the heading “Total Liability”, the 2012 return summary stated that the Appellant hadtaxpayableof€2,024.05forthatyear. 
	38. The“incomeandexpenditure”documentfor2012composedbytheAppellant’s taxagent stated,interalia,thattheAppellanthadincomefromBLimitedintheamountof€117,620. The document listing lodgements to the Appellant’s bank account disclosed payments . 
	comingfromBLimitedintheamountof€144,517.40

	39. The2013returnsummary statedthattheAppellanthadthefollowingincome: 
	“ITConsultant–Self-€0 
	PrivateGrinds–Self-€4,000 
	TaxedInterest–Self-€43,364 
	Emoluments –Self-€30,761” 
	40. Undertheheading“TotalLiability”,the2013returnsummaryspecifiedthattheAppellant hadtaxpayableof€3,085.11forthatyear. 
	41. The“incomeandexpenditure”documentfor2013composedbytheAppellant’s taxagent stated,interalia,thattheAppellanthadincomefromBLimitedintheamountof€98,519. The document listing lodgements to the Appellant’s bank account disclosed payments comingfromBLimitedintheamountof€121,178. 
	42. On 10 November 2016, the Appellant filed an income tax return in respect of the year 2015.Inthisreturn,theAppellantincluded“Irishrentalincome”intheamountof€12,542 and employment income in the amount of €27,534. Aself-assessment was included as partofthereturninwhichtheAppellantassessedhimselfashavinganincometaxliability 
	in the amount of €. A Notice of Self-Assessment then issued on 11 November 
	5,057.16

	2016,whichreflectedtheinformationincludedby theAppellantinhis Form11return. 
	43. However, aside from the information set out in the Form 11 return, the Appellant’s tax agent also provided the following expression of doubt made under section 959P of the TCA1997: 
	“[TheAppellant]is engagedinaRevenueinvestigationcoveringanumberofperiods. In 2015 he received payments totalling €159,338, including VAT. However the net amountweareuncertainhowtotreat.Itis thebeliefthat[theAppellant]is anemployee of [A Limited/B Limited]. We have engaged with [the investigating officer of the Respondent] and this case is ongoing. [The Appellant] has additional PAYE income andrentalincome,details ofwhichhavebeenincludedinhis Form11. 
	[TheAppellant]is potentially anemployeeof[ALimited/BLimited],andtheuncertainty restswithhowtotreatthepayments forincometaxpurposes, i.e. isheanemployee oracontractor.Monies areonaccountfor2015,andthesourceofthepaymentshave ceasedinMarch2016.” 
	44. On15November2017,theAppellantfiledaForm11incometax returnfortheyear2016. In respect of this year, the Appellant returned profit from rental income, taxable under Schedule D, in the amount of €16,063 and “Irish taxed interest”, also taxable under Schedule D, in the amount of €30,100. The Appellant then returned income from employment, taxable under Schedule E, in the amount of €95,499. A self-assessment was included aspartofthe returninwhichtheAppellant assessedhimself ashavingan incometax 
	liability intheamountof€8,314.55. 

	45. However,aswiththereturnfor2015,theAppellantincludedanexpressionofdoubtalong withthereturninwhichhereferredtofurtherincome,receivedfromBLimited,whichwas in the amount of €, including VAT. The doubt expressed again related to the propertreatmentofthisincome(i.e. whetheritwas chargeabletotaxunder ScheduleD orE). 
	40,251.75

	46. On 1 December 2017, the Respondent issued Notices of Amended Assessment to the Appellant in respect of the years 2007, 2008, 2014 and 2015. Under the amended assessments, the Respondent assessed the Appellant to have the following taxable incomefromsoftwaredevelopment/ITconsultancy andbalancesoftax payable: 
	Year 
	Year 
	Year 
	Income from Software development/ IT Consultancy 
	Balance of tax payable 

	2007 
	2007 
	€142,485 
	€50,974 

	2008 
	2008 
	€1 15,912 
	€40,389 

	2014 
	2014 
	€1 13,996 
	€3,872 

	2015 
	2015 
	€122,640 
	€12,565 


	47. 
	47. 
	47. 
	On 4 December 2017, the Respondent issued Notices of Assessment made in the absence of a return to the Appellant in respect of the years 2009 -2013. Under these assessments, the Respondent assessed the Appellant to have the following amounts of tax, plus surcharges, due: 

	48. 
	48. 
	Also on 4 December 2017, the officer conducting the Respondent's investigation sent correspondence to the Appellant's tax agent providing information relating to the assessments made in respect of the years 2009 -2013, as well as relating to the 


	Year 
	Year 
	Year 
	Tax Due 

	2009 
	2009 
	€56,449 

	2010 
	2010 
	€56,648 

	2011 
	2011 
	€63,508 

	2012 
	2012 
	€66,776 

	2013 
	2013 
	€59,898 


	amendedassessmentsmadethreedaysearlierinrespectoftheyears2007,2008,2014 and2015.Inthiscorrespondence,theofficerstated: 
	“[…] 
	Havingreviewedyoursubmissiondated6May 2016andthevariouspapers etcIam proceedingasfollows: 
	2007 –2009 
	2007 –2009 
	Inyourcorrespondencedated6May 2016,youadvisedofyourinstructions toprepare aqualifying disclosure for the above years. On 30 June 2016 you were advised that although [the Appellant] was now unable to make a qualifying disclosure he could makeanon-qualifyingdisclosure.Nofurthercorrespondencehasbeenreceivedinthis regardfromeitheryouor[theAppellant]. 
	2007 
	IwishtoadvisethatIamnotsatisfiedwith[the Appellant’s] 2007incometaxreturn.I havemadeanamendedassessmentincreasinghis declaredtradingprofitof€32,132 to €142,485 and a Notice of Amended Assessment is issuing dated 1December 2017. 
	st 

	2008 
	I wish to advise that I am not satisfied with [the Appellant’s] 2008 income tax return which was received 13 November 2009. I have made an amended assessment increasinghis declaredtradingprofitof€24,238to€115,912andaNoticeofAmended Assessmentisissuingdated1December2017. 
	2009 
	Iwishtoadvisethat[theAppellant]hasfailedtosubmitaTaxReturnfor2009.Please findattachedacopyoftheNoticeofAssessmentissuingtoday. 

	2010 -2014 
	2010 -2014 
	Inrelationtoyourcorrespondencedated6May2016inwhichyoumadeasubmission andincludednotificationthatincomehadbeenomittedfrom[theAppellant’s]2014tax return.Thepositionis asfollows: 
	2010 –2013 
	Tax returns have not been delivered. In such circumstances please find attached copies ofthenotices issuingtoday.If[the Appellant] wishestosubmitappeals paper taxreturns willberequired. 
	2014 
	[TheAppellant’s]taxreturnwaspreviously filedon11November2015. 
	In relation to the following income, which you have advised in your correspondence dated6May 2016was omittedfromtheoriginalreturn: Privategrinds €4,000 TaxedInterest €41,805 IwishtoadviseaNoticeofAmendedAssessmentis issuingdated1December2017. 
	st

	2015 
	[The Appellant’s] tax return for 2015 was received 10 November 2016. In the Expression of Doubt section an entry was made advising that he had received payments, including VAT, totalling €159,338, the background was outlined and this income was not included on the return. In my view this source of income is correctly chargeable,as returnedpreviously by[the Appellant], astrading income.ANotice of AmendedAssessmentisissuingdated1December2017. 
	st

	Thetradingincomeassessedis €122,640calculatedasfollows: Sales as above,includingVAT, €159,338 VATat23% €29,795 Sales excludingVAT €129,543 Expenses (estimatedas per2014) €6,903 
	€122,640 Ihavealsoincludedbank interestof€49,064,whichwas notincludedinthereturn. 
	Other information 
	Iwishtoadvisetheinformationavailabletomeindicates thefollowing: 
	2010 
	Emoluments Pay€575 Taxdeducted €235.75 
	Figure

	Taxedinterest €13,750 
	Figure

	2011 
	TaxedInterest €29,166 
	Figure

	2012 
	Taxedinterest €41,630 
	Figure

	2013 
	Taxedinterest €47,906” 
	Figure

	49. On28December2017,theAppellant,throughhistax agent,appealedtheRespondent’s assessments made in respect of the years 2007 – 2015 by means of correspondence senttotheCommission.TheAppellant’s groundsofappealwereasfollows: 
	“[…]weareappealingthetaxtreatmentof[theAppellant]. 
	IncomeTaxAssessments havebeenraisedby [theRespondent]fortaxyears 2007– 2015 on the basis that [the Appellant] is a self-employed contractor, however the details ofthecaseindicatethat[theAppellant]is anemployee. 
	[The Appellant] was placed under investigation on 11 December 2015, covering tax years 2010 to 2014. An initial disclosure and payment, was made, by this office, respondingtotheletterinMay 2016. 
	During the preparation of the disclosure, and client discussions a question arose in relation to the working status of [the Appellant]. Essentially was he an employee or self-employedcontractor. 

	Case background as per submission 
	Case background as per submission 
	In mid-2007 [the Appellant] was engaged by [A Limited], an IT solutions company, 
	basedin .InAugust2011,hewastransferredto[BLimited],asistercompany, 
	Figure

	whereheworkeduptoMarch2016. 
	While working at [A Limited], he invoiced, for his services, and at a later stage he providedsimilarservicesto[BLimited],andsimilarly invoiced. 
	[The Appellant] performed all duties directed of him, and was ateam lead during his timeineachcompany. 
	He was held out as an employee, to varying customers of each of the above companies, managing teams, providing direction to company staff. [A Limited/B 
	Limited] wouldseparately invoicetheircustomers, whileremunerating[the Appellant] 
	separately. 
	[…]” 
	50. 
	50. 
	50. 
	The Appellant then stated in his grounds of appeal that, having regard to the Respondent’s ownguidancematerialonworkerstatus,theAppellant was,basedonthe circumstances in which he worked for ALimited and BLimited, properly to be regarded as an employee of those companies over the years 2007 – 2015. The Appellant elaborated on these alleged circumstances in detail in his Notice of Appeal. This informationwasreplicatedintheAppellant’s oralevidence,whichissetoutbelow. 

	51. 
	51. 
	At the close of the Appellant’s appeal correspondence of 28 December 2017, the Appellant’s tax agent stated, “We were of the understanding that returns had been submitted to [the officer of the Respondent] and will follow with this when he returns in January.”TheAppellant’s taxagentthenindicatedthathehadmadepaymentinrespect oftheAppellant’s incometaxliabilities thatday. 


	52. On3January2018,theAppellant’s taxagentfiledpaperForm11incometaxreturnswith theRespondentfortheyears 2009–2013.ThecontentofthepaperForm11returnsfiled by theAppellant’s tax agentwasas follows. 
	53. 
	53. 
	53. 
	In the paper Form 11 return for 2009, the Appellant specified gross income from “Irish employments”intheamountof€150,971.This constitutedthetotalofpayments received from ALimited in that year. The Appellant also returned income from deposit interest in theamountof€14,010,whichpreviously hadbeensubjectedtodepositincomeretention tax (“DIRT”). The Appellant calculated his tax liability for 2009, not including interest, to beintheamountof€54,876. 

	54. 
	54. 
	In the paper Form 11 return for 2010, the Appellant specified gross income from “employmentssubjecttoPAYE”in the amount of €146,401. This constituted the total of payments receivedfromALimitedinthatyear.TheAppellantalsoreturnedincomefrom depositinterestintheamountof€13,751,whichpreviously hadbeensubjectedtoDIRT. The Appellant calculated his tax liability for 2010, not including interest, to be in the amountof€53,447. 

	55. 
	55. 
	In the paper Form 11 return for 2011, the Appellant specified gross income from employments subject to PAYE in the amount of €153,257. This constituted the total of payments receivedfromALimitedandBLimitedinthatyear.TheAppellantalsoreturned income from deposit interest in the amount of €29,166, which previously had been subjected to DIRT, and self-employed income from “property showing”in the amount of 


	€3,260. The Appellant calculated his tax liability for 2011, not including interest, to be in 
	theamountof€64,861. 
	56. 
	56. 
	56. 
	In the paper Form 11 return for 2012, the Appellant specified gross income from employments subject to PAYE in the amount of €158,773. This constituted the total of payments receivedfromBLimitedinthatyear.TheAppellantalsoreturnedincomefrom depositinterestintheamountof€41,630,whichpreviously hadbeensubjectedtoDIRT, andself-employedincomefrom“property”(€3,290)and“grinds”(€2,000).TheAppellant calculatedhistax liability for2012,notincludinginterest,tobeintheamountof€69,388. 

	57. 
	57. 
	In the paper Form 11 return for 2013, the Appellant specified gross income from employments subject to PAYE in the amount of €151,939. This constituted the total of payments receivedfromBLimitedinthatyear. TheAppellantalsoreturnedincomefrom depositinterestintheamountof€47,906,whichpreviously hadbeensubjectedtoDIRT, and self-employed income from “grinds” in the amount of €4,000. The Appellant calculatedhistax liability for2013,notincludinginterest,tobeintheamountof€61,774. 

	58. 
	58. 
	On 5 February 2018, the Respondent sent the following correspondence to the Commission,inwhichitobjectedundersection949LoftheTCA1997totheacceptance oftheAppellant’s appeals oftheassessments madeinrespectoftheyears2011-2013.Inparticular,theRespondentstated: 
	2 



	“[We]refertotheNoticesofAppealagainsttheincometaxassessments2009to2013. 
	Theassessmentsweremadeonthe4December2017indefaultofthedelivery ofthe returns. 
	[We]drew[theAppellant’s]attentiontotherequirementsofsection957(2)and959AH TCA1997onthe12January andIwas advisedthatthepositionwouldbeclarified. 
	th 

	I am now objecting to the making of the appeals for the years of assessment 2011, 2012and2013astherequirements ofSection957(2)andof959AHTCA1997have notbeencompliedwith.” 
	59. On15February2018,theRespondentalsoobjectedtotheacceptanceoftheAppellant’s appeals in respect of the years 2007, 2008, 2014 and 2015. In this objection correspondence,theRespondentstated: 
	AthearingtheRespondentexpandeditsobjectiononthesegroundstoincludetheappealsoftheassessments fortheyears2009and2010. 
	2

	“[We]wishtoadviseonthebasisoftheprovisions ofsection957and959AGTCA 1997that[we]wishtoobjectthattheGrounds forAppealfor2007,2008and2014 include: 
	‘The Appellant was an employee for the years in question and thus the classificationoftheincomeassessedas ScheduleDincomeis incurred’. 
	And additionally for 2014 [we] are objecting on the basis of Section 959AH TCA 1997as thereis interestdue. 
	The background to [the] objection is that the tax returns 2007 and 2008 returned trading profits described as arising from Software Development and for 2014 describedasITConsultancy.Themakingoftheamendedassessmentarosefor: 
	-2007and2008fromnotbeingsatisfiedwiththeactualamountoftradingincome returned 
	-2014fromthenotificationdated6May 2016thatBank InterestandPrivateGrinds incomewere‘notpresentinthe2014IncomeTaxreturn.’ 
	In relation to the 2015 appeal, [we are] objecting on the basis of Section 959AH TCA 1997 as there is tax together with interest due. This arises as the income at issuewasnotincludedinthereturnunderScheduleDorE.Inrespectofwhichthe ExpressionofDoubt‘…weareuncertainhowtotreat’was entered.” 
	60. On6December2018,theRespondentmadeanamendedassessment inrespectofthe Appellantfortheyear2016.Thereunder,itassessedtheAppellantashavingprofits from “ITConsultancy”,chargeabletotaxunderScheduleD,intheamountof€25,822. 
	61. On 4January 2019, the Appellant appealed the amended assessment made in respect of the year 2016 to the Commission. The grounds of appeal were expressed in the followingterms: 
	“(1) [the Appellant] was engaged under a contract of service and is not liable to tax underScheduleDCaseIinrespectofthis income. 
	(2) The liability rests with the employee under PAYE regulations. If a Schedule assessment is raised a tax credit must be given for PAYE which should have been deductedbytheemployer. 
	[TheAppellant]is notadirectorandwasnotadirectorsocompanyliability cannotbe attributedtohim. 
	(3)Theamountis excessiveundereitherSchedule.” 
	62. 
	62. 
	62. 
	62. 
	The Commissioner notes that in correspondence sent by the Commission dated 3 

	September2018,itindicatedthattheAppellant’s appeals inrelationtotheyears 2009– 2015 had been admitted. However, thereafter, the former Commissioner of the Commission then dealing with the Appellant’s appeals themself raised with the parties the matter of whether mandatory requirements governing validity had been met. This prompted the Respondent to express objection to the acceptance of the Appellant’s appeals relatingtoalloftheyears2009–2015,havingregardtoeithertherequirements ofsections957/959AKorsection9
	-


	63. 
	63. 
	The Commissioner also notes that the Respondent did not initially raise an objection under section 949L to the acceptance of the Appellant’s appeal of the amended assessment for 2016. However, in its Outline of Arguments, delivered in advance of the appeal hearing, it also raised the question of the validity of the Appellant’s appeal in respectofthis year. Inthis regard, theRespondent objectedtoacceptance onthebasis that the Appellant had failed to adhere to the mandatory requirements imposed under section9


	“The trading income from [the Appellant’s] work with [B Limited] was not returned in theAppellant’s incometaxreturnfortheyear2016.IntheExpressionofDoubtsection, there is an entry advising that payments had been received, totalling €includingVAT,whichhadnotbeenincludedinthereturnas‘uncertainty rests withhow heanemployerorcontractor…’ If these monies, which appear accepted to be income by the Appellant, had been includedas suchintheTaxReturnunderwhatevercategory,theliability showninthe Appellant’s self-assess
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	totreatthepaymentsforincometaxpurposes,i.e.is 

	64. The Commissioner has in this Determination likewise considered the Respondent’s objection to acceptance made in relation to the appeal of the amended assessment for theyear2016. 


	Legislation 
	Legislation 
	65. 
	65. 
	65. 
	Section955oftheTCA1997,whichconcerns assessments madeinrespectoftheyears preceding 2013,makes provisionfor theamendment of assessmentsbyan inspector of theRespondent. 

	66. 
	66. 
	Section 957 oftheTCA1997, which likewise concerns assessmentsmade in respect of theyears preceding2013,is entitled“Appeals”.Subsection(3)thereinprovides: 


	“Subject tosubsections (1)and(2), where an assessment is amended undersection 955(notbeinganamendmentmadeby reasonofthedeterminationofanappeal),the chargeablepersonmayappealagainsttheassessmentassoamendedinallrespects as ifitwereanassessmentmadeonthedateoftheamendmentandthenoticeofthe assessment as so amended were a notice of the assessment, [Emphasis added] 
	except that the chargeable person shall have no further right of appeal, in relation to matters other thanadditions to,deletions from,oralterations intheassessment,madeby reasonof the amendment, than the chargeable person would have had if the assessment had notbeenamended.”

	67. Section 959AK(1) of the TCA 1997, which concerns appeals against amended assessments made in respect of the years 2013 onwards, provides, in like manner to section957(3),thatapersonshallhavenofurtherrightofappealtotheCommission,“[…] in relation to matters other than additions to, deletions from, or alterations in the assessment,madeby reasonoftheamendment,thanthepersonwouldhavehadifthe assessmenthadnotbeenamended.” 
	68. Section959I,whichisthefirstsectioninChapter3ofPart41AoftheTCA1997,provides: 
	“(1) Every chargeable person shall as respects a chargeable period prepare and deliver to the Collector-General on or before the specified return date for the chargeableperiodareturnintheprescribedform. 
	(2) The prescribed form referred to insubsection (1)may include such matters in relationtogifttaxandinheritancetaxas mayberequiredbythatform.” 
	69. Section951oftheTCA1997,applicabletochargeableperiods priorto2013,providedin effectively identical terms to section 959I that a“chargeable person” deliver their return “intheprescribedform”onorbeforethespecifiedreturndate. 
	70. Sectionof959AoftheTCA1997,defines a“chargeableperson”inthefollowingterms: 
	“[…]asrespectsachargeableperiod,apersonwhoischargeabletotaxforthatperiod, whether on that person’s own account or on account of some other person but, as respects income tax, does not include a person to whomsubsection (1)of section 959Brelates” 
	71. Section 959B of the TCA 1997, as worded prior to its amendment by section 86 of the FinanceAct2014,provides: 
	“Forthepurposes ofthemeaningassignedto“chargeableperson”insection959A,it does notincludeaperson– 
	whose only source or sources of income for atax year is or are sources the income fromwhichconsists ofemoluments towhichChapter4ofPart42applies,butforthis purposeapersonwho, in additiontosuchsource or sourcesof income,has another source or other sources of income shall be deemed for the tax year to be a person whoseonly sourceorsourcesofincomeforthetaxyearisoraresourcestheincome fromwhichconsists ofemoluments towhichChapter4ofPart42applies iftheincome fromthatothersourceorthoseothersourcesis takenintoaccoun
	[…]” 
	72. Section 950(1)oftheTCA 1997,applicable tochargeable periodspriorto2013, defined a“chargeableperson”as: 
	“[…]asrespectsachargeableperiod,apersonwhoischargeabletotaxforthatperiod, whether on that person’s own account or on account of some other person but, as respects incometax,does notincludeaperson— 
	whose only source or sources of income for the chargeable period is or are sources theincomefromwhichconsistsofemolumentstowhichChapter4ofPart42applies, but for this purpose a person who, in addition to such source or sources of income, has another source or other sources of income shall be deemed for the chargeable period to be a person whose only source or sources of income for the chargeable period is or are sources the income from which consists of emoluments to whichChapter4ofPart42applies iftheincomef
	whose only source or sources of income for the chargeable period is or are sources theincomefromwhichconsistsofemolumentstowhichChapter4ofPart42applies, but for this purpose a person who, in addition to such source or sources of income, has another source or other sources of income shall be deemed for the chargeable period to be a person whose only source or sources of income for the chargeable period is or are sources the income from which consists of emoluments to whichChapter4ofPart42applies iftheincomef
	sources istakeninto account in determining theamount of his or her taxcredits and standardratecut-offpointforthechargeableperiodapplicabletothoseemoluments, and, for the purposes of deciding whether such income should be so taken into account,theRevenueCommissioners mayhaveregardtotheamountforthat,orany previous,chargeableperiodoftheincomeofthepersonfromthatothersourceorthose othersources beforedeductions,losses,allowances andotherreliefs 

	[…]” 
	73. Section959AHoftheTCA1997is entitled“chargeablepersons”andprovides: 
	“(1) Where aRevenue officer makes aRevenueassessment, no appeal lies against theassessmentuntilsuchtimeas— 
	(a) where the assessment was made in default of the delivery of a return, the chargeablepersondelivers thereturn,and 
	(b)inallcases,thechargeablepersonpaysorhas paidanamountoftaxonfootof theassessmentwhichis notlessthanthetaxwhich— 
	(i)is payableby referencetoany selfassessmentincludedinthechargeable person’s return,or 
	(ii)wherenoselfassessmentis included,wouldbepayableonfootofaself assessmentiftheassessmentweremadeinallrespects byreferencetothe statements and particulars contained in the return delivered by the chargeableperson. 
	(3) References insubsection (1)to an amount of tax shall be construed as including any amount of interest which would be due and payable undersection 1080on that taxatthedateofpaymentofthetax,togetherwithany costs incurredorotheramounts which may bechargedor levied in pursuingthecollection of the tax contained in the assessmentortheassessmentasamended,as thecasemaybe.” 
	74. Section 917F of the TCA 1997 is entitled “Electronic transmission of returns” and provides,interalia: 
	“(1) Notwithstanding any other provision of the Acts, the obligation of any person to makeareturntowhichthis Chapterapplies shallbetreatedas fulfilledby thatperson if information is transmitted electronically in compliance with that obligation, but only if— 
	(a)thetransmissionis madeby anapprovedpersonoranauthorisedperson, 
	(b)thetransmissionis anapprovedtransmission, (c)thetransmissionbears theelectronic identifierofthatperson,and (d)thereceiptofthetransmissionisacknowledgedinaccordancewithsection 
	917J. (2)Insubsection(1),thereferencetotheinformationwhichis requiredtobeincluded inthereturnincludesany requirementonapersonto— (a)makeanystatement, 
	(b) include any information, accounts, statements, reports, or further particulars,or 
	(c)makeorattachanyclaim. 
	(3)Wheretheobligationofany persontomakeareturntowhichthis Chapterapplies is treatedas fulfilledinaccordancewithsubsection(1)then,anyprovisionoftheActs which— 
	(a) requires that the return include or be accompanied by any description of declarationwhateverbythepersonmakingthereturn,apartfromadeclaration ofanamount, 
	(b)requiresthatthereturnbesignedoraccompaniedby acertificate, 
	(c)requiresthatthereturnbeinwriting, 
	(d)authorises thereturntobesignedby apersonactingundertheauthority of thepersonobligedtomakethereturn, 
	(e)authorises theRevenueCommissioners toprescribetheformofareturnor whichrequires areturntobeinoronanyprescribedform,or 
	(f)forthepurposesofany claimforexemptionorforanyallowance,deduction orrepaymentoftaxundertheActs whichisrequiredtobemadewiththereturn, authorisestheRevenueCommissionerstoprescribetheformofaclaim, 
	shallnotapply. 
	(4)Wheretheobligationofany persontomakeareturntowhichthis Chapterapplies is treated as fulfilled in accordance withsubsection (1)then, the time at which any requirementundertheActs tomakeareturnis fulfilledshallbetheday onwhichthe 
	receiptoftheinformationreferredtointhatsubsectionis acknowledgedinaccordance withsection917J. (5)Whereanapprovedtransmissionismadeby– (a)anapprovedpersononbehalfofanotherperson,or 
	(b) an authorised person on behalf of another person (not being the person whoauthorisedthatperson), 
	a hard copy of the information shall be made and authenticated in accordance with section917K. 
	[…]” 
	75. Section917JoftheTCA1997isentitled“Acknowledgementofelectronic transmissions” andprovides: 
	“For the purposes of this Chapter, where an electronic transmission of information which is required to be included in areturn to which this Chapter applies is received by theRevenueCommissioners,theRevenueCommissioners shallsendanelectronic acknowledgement of receipt of that transmission to the person from whom it was received.” 
	76. Section12oftheTCA1997provides: “Incometaxshall,subjecttotheIncomeTaxActs,bechargedinrespectofallproperty, 
	profitsorgains respectively describedorcomprisedintheSchedulescontainedinthe sections enumeratedbelow— ScheduleC–Section17; ScheduleD–Section18; ScheduleE–Section19; ScheduleF–Section20. and in accordance with the provisions of the Income Tax Acts applicable to those 
	Schedules.” 
	77. Section18TCA1997is entitled“ScheduleD”.Section18provides: “(1)“TheSchedulereferredtoas ScheduleDis as follows: SCHEDULED 
	1. Tax under this Schedule shall be charged in respect of­
	(a) 
	(a) 
	(a) 
	the annual profits or gains arising or accruing to 
	-


	(i) 
	(i) 
	any person residing in the State from any kind ofproperty whatever, whether situate in the State or elsewhere 

	(ii) 
	(ii) 
	any person residing in the State from any trade, profession, or employment, whether carried on in the State or elsewhere, 


	[... ]" 
	78. Section 19 of the TCA 1997, relating to income falling under Schedule E provides: 
	"(1) The Schedule referred to as Schedule E is as follows: 
	[... ] 
	2. Tax under this Schedule shall be charged in respect of every public office or employment ofprofit, and in respect of every annuity, pension or stipend payable out of the public revenue of the State, other than annunies charged under Schedule C, for every one euro of the annual amount thereof. " 
	Evidence 
	Evidence 
	79. It was agreed by the parties that the appeal would be run in two parts. The first part concerned the Respondent's objections to the acceptance of the appeals made in respect of the years 2007 -2016. The second part concerned the substantive appeals of the assessments. 
	The objection to the Appellant's appeals The Respondent 
	80. -· an auditor and caseworker employed by the Respondent, was called to give evidence. Hereafter -is referred to as "the Respondent's witness". 
	81 . The Respondent's witness began by stating that she was the person assigned by the Respondent to handle the Appellant's file, following the retirement of the previous caseworker in charge. 
	82. Counsel for the Respondent brought the Respondent's witness to the Appellant's income tax return filed for the year 2007. Therein, in the section headed "Self-employed income" the Appellant entered gross income from "software development" in the amount of €52,853 and, after deductions for expenses, assessable profit of €32, 132. In the subsequent section of the income tax return headed "PA YEIBIK/Pensions", the Appellant 
	entered the figure of €11,965 as being his income from “Irish Employments subject to 
	PAYE”. 
	83. 
	83. 
	83. 
	BoththeAppellant’s incomefor2007returnedas beingfromprofitfromself-employment and emoluments from his employment were included in the Notice of Assessment for 2007 that issued on 27 February 2009. The profit of €32,132 was assessed as taxable under Schedule Dof the TCA 1997 and described, as in the Appellant’s own return, as beingfrom“softwaredevelopment”.ThePAYEincomeincludedinthereturnof€11,965 was also set out in the Notice of Assessment and assessed as taxable under Schedule EoftheTCA1997. 

	84. 
	84. 
	Counsel for the Respondent then brought the Respondent’s witness to the Notice of Amended Assessment for 2007 under appeal, made in respect of the Appellant on 1 December 2017. Therein, the Respondent assessed the Appellant as having profit from “software development” in the amount of €142,485, rather than the taxable income of €32,132 previously returned by the Appellant. The PAYE income in the amount of €11,965remainedunaltered. 

	85. 
	85. 
	Next, counsel for the Respondent brought the Respondent’s witness to the Appellant’s incometax returnfiled forthe year 2008. Therein, in thesection headed“Self-employed income”theAppellantenteredgross incomefrom“softwaredevelopment”intheamount of €46,803 and, after deductions for expenses, assessable profit of €24,238. The Appellantdidnotreturnany employmentincomesubjecttoPAYEforthisyear. 

	86. 
	86. 
	Counsel for the Respondent brought the Respondent’s witness to the Notice of Assessment issued to the Appellant for 2008. The only income included therein was, in line with the contents of the Appellant’s income tax return, that attributable to software developmentintheamountof€24,238.This incomewaschargedunderScheduleD. 

	87. 
	87. 
	Counsel for the Respondent then opened the Notice of Amended Assessment for 2008 under appeal, made on 1 December 2017, so that it could be commented on by the Respondent’s witness. The Respondent’s witness observed that the only amendment made by the Respondent thereunder was to increase the Appellant’s assessable profit attributable to software development from €24,238 to €115,912. It remained charged underScheduleDoftheTCA1997. 

	88. 
	88. 
	88. 
	Counsel fortheRespondent openedtheAppellant’s incometaxreturnforthe year 2014 to the Respondent’s witness. Asked to comment on the content of the return, the Respondent’s witness observed that the Appellant disclosed taxable self-employed income, relating to “IT consultancy”, in the amount of €113,996 and income from 

	employment subject to PAYE in the amount of €34,099. Under the Appellant’s self-assessment included in the income tax return, he had tax due in the amount of €
	58,982.87. 


	89. 
	89. 
	Counsel for the Respondent then asked the Respondent’s witness to comment on the NoticeofAmendedAssessmentfor2014underappeal,madeon1December2017.The Respondent’s witness observedthatthereunder,theRespondentassessedtheAppellant as having taxable income under Schedule D in the overall amount of €159,801 (an increaseonsuchincomedisclosedintheincometax return).However,drawingattention to Panel 1 in the amended assessment for 2014, the Respondent’s witness further observed that the additional Schedule D income r

	90. 
	90. 
	CounselfortheRespondentalsoaskedtheRespondent’s witness aboutmatters relevant totheacceptanceoftheappeals oftheassessments fortheyears 2009–2013. 

	91. 
	91. 
	Referring to a table that she had prepared outlining the Appellant’s liabilities as of the submission of his appeals for these years and the payments made by him in respect thereof, the Respondent’s witness explained that the Appellant had made payments for 2009 and 2010 of €56,449 and €56,648 respectively. These amounts were somewhat greaterthantheamountoftax thattheAppellanthadhimselfcalculatedas beingduefor these years in his paper returns (sums of €54,867 and €53,447 respectively). However, theResponden

	92. 
	92. 
	In respect ofthe year 2011, theRespondent’s witness gave evidencethatthe Appellant hadmadeapaymenttotheRespondentintheamountof€11,054.This was againstthe Appellant’s own computation of his liability in his paper return of €64,861. The Respondent’s witness alsostatedthatpursuanttotheassessmentfor2011underappeal, the Appellant had been assessed to have a tax liability, including a 10% surcharge, of €63,508. 

	93. 
	93. 
	93. 
	Inrespectoftheyears 2012and2013,theRespondent’s witnessgaveevidencethatthe Appellant had made no payment to the Respondent in respect of tax liabilities for these years, self-assessed in the Appellant’s own paper returns, in the respective amounts of €69,338 and €61,774. The Respondent’s witness also stated that pursuant to the 

	assessmentsfor 2012and 2013 underappeal, the Appellant hadbeen assessed by the Respondenttohavetax liabilities intherespectiveamounts of€66,776and€59,898. 

	94. 
	94. 
	Inrespectoftheyears 2015and2016,theRespondent’s witnessgaveevidencethatthe Appellant had, in his Form 11 returns for these years, self-assessed his tax liabilities to be in the respective amounts of €5,057 and €8,315. She also gave evidence, however, that in an expression of doubt furnished along with the returns for these years, the Appellant’s tax agent had referred to the Appellant having received payments, including VAT, of €159,338 and from BLimited, but that the tax agent was “uncertain how to treat t
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	95. 
	95. 
	TheRespondent’s witness gaveevidenceinrelationtothereturnsummaries fortheyears 2010–2013,whichitwas agreedtheAppellant’s tax agentfurnishedtotheRespondent alongsidethecorrespondencedated6May2016. 

	96. 
	96. 
	Regardingthereturnsummaries,theRespondent’s witnessstatedthatthey constituted: 


	“[…]asummary ofaROSoffline,whichisafacilitythatyoucanbasically completea returnofflinewithouttheneedforinternetaccess,whichthensubsequently hastobe uploadedthroughROSinordertobesubmitted.So[areturnsummary]is notactually areturn,it’s atoolforfacilitationinterms ofcomputationofliability […]it’s notareturn ofincome.” 
	97. TheRespondent’switness gaveevidencethatthereturnsummaries,beingsummarising documents, outlined the Appellant’s taxable income from different sources in the years 2010–2013.Theinformationthereinrepresented“finalcomputations”oftheAppellant’s liabilities basedoninformationthathadbeenenteredintotheROSOfflinetool.Thereturn summaries didnotsetoutinformationthattheRespondentrequiredbeincludedinForm 11 returns, such as the Appellant’s gross sources of income and a breakdown of his expenses and deductions claime
	11 returnsregardingthetruth andaccuracyof theinformationbeing provided therein by 
	theAppellant. 
	98. CounselfortheRespondentthenaskedtheRespondent’s witness aboutthecontents of a document on which appeared screenshot type images of records concerning the Appellant relatingtotheyears 2007 –2016.TheRespondent’s witnessexplained in her evidencethat: 
	“This is a printout of our Revenue system. We operate a system called ITP which shows us the sort of return filing history or the current status of an individual’s filing affairs. 
	[…] 
	Soyouseethefirsttablethere,itprovides asummary from2007upto2021.Andthen the yearshave beenbroken down underneathand that’s amore detailedanalysis of whatexactly occurredinrelationtoeachyear.” 
	99. The Respondent’s witness gave evidence that the records to which she had referred relatingtotheyears2007,2008,2014,2015and2016containedreferences tothereceipt ofreturns furnishedby theAppellant. By contrast,therecords relatingtotheyears 2009 –2013containednoreferencestoreturnshavingbeenreceived.Askedwhy therecords fortheseyears did not recordreceipt of thepaper returns filed onthe Appellant’s behalf inJanuary2018,theRespondent’s witnesssaidthatthesewouldnothavebeenrecorded on the system in circumstances
	100.TheRespondent’s witness wasalsoaskedwhether,toherknowledge,itwas possibleon theROSsystemforataxpayer/agenttofilelatereturns online(i.e.returns morethanfour yearslate).TheRespondent’s witnesssaidthat it was her understandingthat onecould not do this and that it was necessary in such circumstances to obtain paper Form 11 returns, fill these out and send them to the Respondent by post. The Respondent’s witness thus doubted that the Appellant could have filed Form 11 returns for the years 2009–2011usingtheR
	101.The Respondent’s witness was cross-examined by the Appellant’s representative at hearing. 
	102.TheAppellant’s representativeaskedtheRespondent’s witness why it was that shehad 
	concluded that no Form 11 returns for the years 2009 – 2013 had been filed by the AppellantpriortoJanuary 2018.Inanswertothis,theRespondent’switness said: 
	“The reason I am so clear is that the […] summary documents appear to be offline returns which were completed using Revenue’s offline system. This is apreparation facility whichallows individuals tocompletethereturnsofflinewithoutinternetaccess, if they don’t have it. They are then saved to their computer, and can be…in order to completethesubmissionprocess,they mustbeuploadedthroughROSandthenthey wouldbetransmittedovertoRevenueandsubmittedatthatstage.Wehavenorecord ofthembeingsubmittedtoRevenue.” 
	103.The Appellant’s representative put it to the Respondent’s witness that, on its face, the correspondencedated6May 2016, sent by theAppellant’s tax agenttoanofficer ofthe RespondenttheninvolvedintheinvestigationintotheAppellant’s affairs,statedthatForm 11Returns wereenclosed.How,askedtheAppellant’s representative,couldshebesure that the Form 11 returns had not, as stated, been enclosed and thus furnished to the Respondentinphysicalform?Tothis,theRespondent’s witnessreplied: 
	“Ican’tsay that[Form11Returns]wereorweren’t[enclosed].ButIhavereviewedthe file,andwhateverwas onit,andtakenpossessionofthatfile.SoallIcansay is thatI havethedocumentationthatis infromofme. 
	[…] 
	Ihavewhat’s inmyfile,whichmatches thesummaries thathavebeenprovidedby the Appellant.” 
	104.The Appellant’s representative put it to the Respondent’s witness in cross-examination thatitwasinevitablethat,asreturnsummaries hadbeengeneratedandthensenttothe Respondent in hard-copy form, the Appellant’s tax agent must therefore have entered informationontoaForm11returnonROSOffline.TheRespondent’s witness agreedwith this proposition. The Appellant’s representative then put the following proposition to the Respondent’s witness: 
	“Would you agree that if [the Appellant’s tax agent] printed off the Form 11 from the ROSofflinesigneditandattachedittothisdocumentto[theofficeroftheRespondent], thattheyhadcompletedaproperForm11?” 
	105.Tothis theRespondent’switness replied: 
	“Idon’tthink thereis afacility whereyoucanprinttheForm11,asis ontheROS,and haveitinacomparableformatwiththepaperreturn.” 
	106.ItwasthenputtotheRespondent’s witnessthatthis wasincorrectandthatitwaspossible touseROSOfflinetoproduceaprintedversionofaForm11return,whichcouldthenbe signedby anauthorisedagentandsuppliedtotheRespondent. 
	107.Regarding the reliance of the Respondent’s witness on record keeping, the Appellant’s representativeasked: 
	“How do you know [the investigating officer of the Respondent] didn’t get [Form 11 returns]and[…]failtoputthemonrecord? 
	108.TheRespondent’switness statedthattheheightofwhatshecouldattesttowas thatthere was no record of Form 11 returns for the years 2009 – 2013 having been received in 2016. 
	TheAppellant 
	109.The Appellant called to give evidence. Hereafter in this Determination, 
	Figure

	Figure
	Figure
	is referredtoas“theAppellant’s witness”. 
	110.The Appellant’s witness is a chartered tax advisor and colleague of the Appellant’s representative. He gave evidence regarding the operation of the ROS system and ROS Offlinetoolfromtheperspectiveofataxagent. 
	111.TheAppellant’s representativebeganbyaskingtheAppellant’s witness whether hewas familiarwithusingtheROSOfflinetool.Hesaidthathewas. 
	112.The Appellant’s witness, with the aid of a computer, then proceeded in his evidence to demonstrate that it was possible, using ROS Offline, to download a Form 11 return for the year 2008, enter information on to it, and then upload and file it electronically using the ROSonline system.Upon filing, ROS generated a“Form11ReturnSummary –For Year of Assessment 2008”. Under this was the sentence “This Return Summary is approvedby RevenueforthepurposesofSection917KTCA1997asamendedandno otherpurpose”. 
	113.Askedtodescribetheinformationcontainedinthedocumentfiledonline,theAppellant’s witness stated: 
	“There[is] adeclaration[…] italsoshowsfigures forincome,sales receipts,turnover fromGovernmentagencies,gross profits,gross tradingprofits,salary,subcontractors, it’s verycomprehensive.” 
	114.It was put to the Appellant’s witness in cross-examination that although the Form 11 
	Summary for 2008 generated upon electronic filing contained detailed information including gross income, deductions/expenses and a declaration, the return summaries, provided to the Respondent by way of enclosure with the correspondence dated 6May 2016, contained none of this information. The Appellant’s witness accepted this proposition.HeagreedwiththesuggestionofcounselfortheRespondentthatreturns for the years 2010 – 2013 had not been filed electronically online using ROS. In reexaminationhowever,theAppel
	-

	Thesubstantiveappeal 
	115.TheAppellantgaveevidenceintheappealhearing.Hebeganbystatinginexaminationin-chiefthatovertheyears 2007–2016,heworkedas a“teamlead”or“teamleader”for A Limited and B Limited. This, he said, involved “managing a team of software developers, on a day-to-day basis, coaching them, mentoring them, and also hiring developers aswellfortheteamandotherteams.”TheAppellantalsosaidthathereported toa“directorofsoftwareengineering”. 
	-

	116.Hedescribedthebusiness ofALimitedandBLimitedinthefollowingterms: 
	“[…] […] . .” 
	117.Returning to the nature of his own role, the Appellant agreed with the proposition put to him by his representative that he had supervisory authority over members of his team whowere,hebelieved,allemployeesofALimitedandBLimited.TheAppellantsaidthat, 
	in the fulfilment of his supervisory duties, he would report to a person named 
	Figure
	Figure
	,whomhereferredtoas his“linemanager”,onthequestionoftheperformance 
	ofteammembers. 
	118.The Appellant was asked in examination-in-chief about several documents, originally included by the Respondent in its book of hearing documents. On their faces, these documents constituted written agreements governing the relationship between the AppellantandoneorotherofALimitedorBLimited.Forthepurposeofclarity,theyare referredtohereafterinthis Determinationas“thewrittenagreements”.Eachofthewritten agreements coveredaperiodfallingwithintheyears inissue. 
	119.The earliest of the written agreements (“the first written agreement”) covered the period 16 April –13July 2007 and wasstatedtobebetween ALimitedandtheAppellant, who was definedasthe“contractor”. 
	120.Asked aboutthefirstwrittenagreementbyhisrepresentative,theAppellant saidthat he did not recall signing it, though he accepted that his signature, dated 2 April 2007, appeared onthefirst page. He also indicatedthat herecalled having previously met the 
	other signatory, ,who was recorded as being ALimited’s Chief Operating 
	Figure

	Officer. 
	121.The Appellant was also asked by his representative about another written agreement between himself and A Limited (“the second written agreement”), which covered the period 31 March 2010 – 31 March 2011.This was signed only by a representative of A Limited. The Appellant’s representative asked the Appellant whether he recalled having signedthis document.TheAppellantsaidthathecouldnotrecalleverhavingdoneso. 
	122.The Appellant was asked by his representative about a further written agreement (“the third written agreement”), this time between himself and B Limited, which covered the period 1 April 2011 – 31 December 2011. This was signed by the Appellant, with the signaturedated6December2011.Askedwhetherherememberedeversigningthethird writtenagreement,theAppellantstatedthathedidnot. 
	123.The Appellant then stated in his oral evidence that in about 2015, B Limited’s Head of 
	HR,apersonnamed ,hadcometohimseekingcopiesofallofthewritten 
	Figure

	agreements that he had entered into over the preceding years with A Limited and B Limited.Hethensaid: 
	“IexplainedtoherIdon’thaveanycontracts,becausetherewerevery few. Andthat was […] I think around October/November 2015 [when] I had that meeting. We had twomeetings onit,andItoldherIdon’thaveany, becauseIdidn’treceiveany. Just theonesthatweresignedweretheonlyonesIreceived.” 
	124.TheAppellant’s representativethentook theAppellanttoaletter,senttohimby 
	Figure
	Figure
	, which was dated 24 March 2015 and was entitled “Extension of Contractor 
	Agreement”. At the bottom of the letter was the signature of the Appellant under the statement “I accept this contract extension and agree to abide by all the terms and conditions of my employment”. Asked whether he recalled signing this document, the Appellantsaidthathedid.Hesaidthatthisextensiondocumentwas actually providedto 
	him inthewakeofhisaforementionedmeeting with andanothermeeting 
	Figure

	withtheChiefOperatingOfficerofBLimited, 
	. 
	125.The Appellant’s representative also opened a second signed extension letter, dated 21 December 2015, which further extended his period working with B Limited to 31 March 2016.Inrelationtothis extension,theAppellantsaid: 
	“Obviouslyaftermeeting ,shefedinformationbackto ,theCOO.Hemet 
	Figure
	Figure

	me in person. So he said that we have concerns. Concerns about you and us, specifically. You’ve been here, you’re senior. It leaves us fairly open because you’re essentially an employee, really, in real terms. Sowe’re going to extend you by three months to […] I suppose hand over to different people, and within the three month periodyou’veanoptiontocomebackinas afull-timeemployeeoryoucanleavethe organisation.They’reyourtwooptions.Becauseitleaves us very open,theway we’ve beenoperatingwithyouoverthepastnumbe
	126.The Appellant’s representative askedtheAppellant if heknew why, after such alengthy relationshipwithALimitedandthenBLimited,concernshadbeenexpressedtohimonly in2015/2016abouthiswork status.TheAppellantsaidthatheunderstoodthatBLimited hadeitherbeen,orwasabouttobe,thesubjectofaRevenueauditandthatthiswasthe causeforits concern. 
	127.TheAppellantthenreturnedtothecircumstancesof his engagement withALimitedand BLimited.Hesaidthathewas paidattheendofeachmonth,withtheamountduetohim calculatedby referencetoadaily rateandthenumberofdaysworkedoverthemonthin question.
	3 

	128.The Appellant gave evidence in examination-in-chief that he would, on rare occasions, beoutofwork becausehewas illorbecausehehadtoattendaneventsuchas afuneral. The Appellant then said “So when I was out, soI got paid for that day. So, end of the month,Igotpaidfortheday Iwasout.”Hesaidthatherarelywasaway fromhiswork for morethanaday ortwo.Inrelationtohiswork,hesaid: 
	“SowhenIwasoutofoffice,itwouldprettymuchgoonhold.ItwouldmeanI’dhave tocomein,itmightbeonaweekend,tocatchup.Butitwouldgoonhold,becauseit was difficultforsomebody topick itupinashortperiodoftime.” 
	129.The Appellant gave evidence that he carried out the work for A Limited and B Limited personally anddidnotgetanotherpersonor“substitute”todowork forhim,includingon instances whenhewasaway. 
	Transcriptofhearing,day2,page58-59; 
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	130.Referring to his role and responsibilities, the Appellant referred to himself as a “team 
	leader”,andstated: 
	“Firstandforemost[therole]wasassigningtasks.Sowork,day-to-daywork,youknow. Mentoring the team, coaching the team technically, giving them technical oversight. Dealingwith,youknow,teamissues,so,conflicts,non-performers,okay.Andworking withHRandthattypeofstuff,gettingintoprocesses.Wherewehadmaybeapipeline comingofwork,soI’dknowthecapacity oftheteamandifweneedednewpeople.I’d work withHRtogetarequirementtogetouttothemarketandgetsomebody new,I’d hire that person, meet that person and hire them. I’d interview the
	131.Furthermore, the Appellant gave evidence that while he had a supervisory function, he wouldultimately havea“reportingfunction”tohis “linemanager”.TheAppellantasserted that all of the people working on the same team as him were A Limited/B Limited employees. 
	132.The Appellant was asked by his representative whether projects for clients on which he workedever“failed”.Inrelationtothis,hesaid: 
	“Sointheearly days,yeah,wehadalotofprojectsthatfailedandIthink…lostquitea lotofmoney.” 
	133.Askedwhetherhewaseverpersonallyoutofpocketonfootofsuchfailures,theAppellant saidthathewas not. 
	134.Conversely, the Appellant was asked whether certain projects of ALimited or BLimited were “very successful and made loads of money for [those companies]”. To this he replied: 
	“Yeah,there were alsomany of those as well. But similarly, Ihad aroleto play but I hadnofinancialgainfromthat.” 
	135.The Appellant’s representative asked whether A Limited or B Limited ever inquired whether he had public liability or professional indemnity insurance. The Appellant said thatthis wasneitheraskednorrequiredofhim. 
	136.The Appellant said that he was regularly asked to work ‘off site’, in particular in London and in Jersey. In relation to Jersey, he said that he worked for a client of B Limited for about a year. He said that his transport to and from these locations was paid for by B Limited, as was his accommodation when abroad. In relation to subsistence expenses 
	136.The Appellant said that he was regularly asked to work ‘off site’, in particular in London and in Jersey. In relation to Jersey, he said that he worked for a client of B Limited for about a year. He said that his transport to and from these locations was paid for by B Limited, as was his accommodation when abroad. In relation to subsistence expenses 
	otherthanaccommodation,suchas meals,theAppellant saidthathewouldpay himself andkeepareceiptforreimbursementlateronfootofthesubmissionofanexpenseform. 

	137.In this regard, the Appellant’s representative asked the Appellant to comment on an 
	invoice from the Hotel in , addressed to the Appellant and in the 
	Figure
	Figure

	amount of £121.50,relating to charges forfood and drink incurredin his stay there over the period 24 July 2015 – 28 July 2015. The Appellant said that he had stayed in this hotel,hadpaidthesumchargedforfoodanddrink,andhadlaterprovidedtheinvoiceto BLimited,followingwhichithadreimbursedhimfortheexpenseincurred. 
	138.TheAppellant’s representativealsobroughttheAppellanttoapageonwhichwas printed a table containing entries for “Parking” (€43.95), “Subsistence” (€203.05) and “Taxis” (€54.62).Alsoonthesamepage,butseparatefromthetable,werethewords “Employee Signature”,besidewhichwas thenameoftheAppellantinprintand,underthat,thedate of 4December 2015. Under the date were the words “ManagerSignature”,however no name was printed next to this. The Appellant stated in evidence that this constituted a copy of a B Limited expens
	139.TheCommissionernotesthatfourBLimitedexpenses claimforms,coveringtheperiods July – December 2015, were included in the hearing documents. These forms indicate that B Limited paid the Appellant the following amounts for travel and subsistence for work then done in Jersey: July 2015 -€August/September 2015 -€; . 
	1,647.64; 
	1,290.30
	November2015-€301.62;andDecember2015-€301.65

	140.The Appellant wasasked in examination-in-chief whereheworkedfromwhen in 
	. 
	InthisregardhesaidthatheworkedfromtheheadquartersofALimited/BLimited.Until 
	about2013thesewerein ,afterwhichthey wereinabuildingon . 
	Figure
	Figure

	The Appellant said that the offices at had car parking spaces that he was 
	Figure

	permitted to use. The offices had no such parking facilities. He also 
	Figure

	explainedthathegainedentrytotheofficesofALimitedorBLimitedbymeans ofa“staff card”. 
	141.TheAppellantsaidthatwhenintheofficesofALimitedorBLimitedhehadadedicated desk from which to work, as well as alaptop. He said that he appeared as acontact in the“internal[…]telephonebook”andwas givenaccess toasubscriptionto“Pluralsight”, this being an online training platform used by software developers. The Appellant also 
	said he attended in-person training courses for software developers, paid for by A 
	Limited/BLimited. 
	142.The Appellant gave evidence that the offices of A Limited/B Limited had a canteen and that free breakfast was provided to workers, including himself. Lunch was, he said, also providedfreeonceaweek.Herecalledthatatcertaintimesofyearhemayhavereceived One4Allvouchersasabonus.Hesaidthatheparticipatedinworkplacesocialevents. 
	143.CounselfortheRespondentcross-examinedtheAppellant.Insodoing,shereferredthe Appellant to copies ofthe first, second and thirdwritten agreements already referred to, as wellas totwoadditionalwrittenagreements. 
	144.Counsel for the Respondent began by asking the Appellant about the terms of the first writtenagreement,whichcoveredtheperiod16April2007–13July 2007.TheAppellant accepted that it bore his signature, dated 2 April 2007, and it appeared to bear the 
	signatureoftheChiefOperatingOfficerofALimited, ,apersonwithwhom 
	Figure

	hewas familiar. 
	145.Counsel for the Respondent then put it to the Appellant that under the terms of the first written agreement,he,the contractor, was required to provide his services to ALimited, 
	which was, in turn, to provide his services to one of its own clients, Bank 
	Figure
	(“Bank A”). In this regard, the Appellant agreed with counsel for the Respondent when shesuggestedtohimthat“[…]youweredoingwork for[ALimited]whowas doingwork forathirdpartyclient”. 
	146.Counsel for the Respondent put it to the Appellant that he was required under the first written agreement to invoice ALimited for work done and that, in the period April –July 
	2007, he did so through a company called Limited, which was 
	Figure

	registered for VAT. Counsel for the Respondent also put it to the Appellant that, though 
	the invoices provided to A Limited in 2007 were in the name of 
	Figure
	Limited,paymentinclusiveofVATandwithoutthedeductionofanytax wasmadedirectly intohis ownpersonalbank account.TheAppellantagreedthatthiswas so. 
	147.Counsel for the Respondent put it to the Appellant that, under clause 3.1.5 of the first written agreement, he was to be provided by A Limited with a “suitable place of work” eitherintheoffices ofALimitedorofits client.TheAppellantstatedthatthis termreflected the reality of his engagement and that the places from which he mostly worked while 
	engagedby ALimitedwereitsoffices ineither 
	or . 
	148.CounselfortheRespondentputittotheAppellantthathewas,pursuanttoclause5.1of thefirstwrittenagreement,tobepaidbyreferencetoadaily ratefora7.5hour,9.00am 
	–5.30pmday(€435perday inthisinstance).TheAppellantagreedthatthis wascorrect and also agreed that payment by referenceto adaily rate occurred at all times over the periodofhis workingrelationshipwithALimitedand,lateron,BLimited. 
	149.Counsel for the Respondent observed that Schedule 1 of the first written agreement provided that “This work includes any additionalhours workedor overtimerequiredand is all inclusive. If less than 7.5 hours is worked because of reasons relating to the contractor,anhourlyrateischarged.”Inrelationtothisclause,theAppellantstatedthat, onthecontrary,heregularly workedoverthe7.5hoursspecifiedandwas paidforthose extrahours.Hesaidthat,forexample,ifhedidfourhours intheevening,hewould,when it came to monthly invo
	150.CounselfortheRespondentpointedouttotheAppellantthatclause5.2ofthefirstwritten agreementconcernedthefillingoutoftimesheetsforthepurposeofinvoicing.Underthis clause,thesetimesheetsweretobesuppliedtohimbyALimitedandonthemhewas to record his hours worked. The Appellant confirmed that this was what happened at all timeswhencarryingoutwork forALimitedandBLimited. 
	151.CounselfortheRespondentalsobroughttheAppellant’s attentiontoclause10.1,headed “Termination”,whichprovidedthat: 
	“This agreementmaybeterminated atanytimeby either party upontheprovision of 28 days’ notice in writing to the other party, unless otherwise stated in the relevant Schedule.” 
	152.Counsel for the Respondent referred the Appellant to clause 11 of the first written agreement,entitled“Restrictions”.This providedthat: 
	“Neither the Client, nor any subsidiary or associated company of the Client, nor any client of the Client shall during this Agreement be permitted to utilize theServices of thecontractorotherthanthrough[ALimited]. 
	NeithertheClient,norany subsidiaryassociatedcompany oftheClient,norany client of the Client shall during this Agreement be permitted to retain or re-engage the services ofthecontractordirectly onacontractorpermanentbasis within6months of thecompletionofthecontract.” 
	153.The Appellant stated in his evidence that when engaged by A Limited/B Limited to carry 
	out software development work for one of their clients, he could not carry out work for that 
	client on his own account. He accepted that this was a standard term in the IT/software 
	development industry. 
	154. 
	154. 
	154. 
	Counsel for the Respondent drew the Appellant's attention to an invoice contained in one of its hearing booklets, which had been sent by the Appellant in the name of -Limited to A Limited charging it €, inclusive of VAT at 21%, for 14 days worked in April 2007. The Appellant accepted in his evidence that he had sent this invoice to A Limited. 
	-
	7,368.90


	155. 
	155. 
	Counsel for the Respondent then took the Appellant to the second written agreement, which covered the period 31 March 2010 -31 March 2011 and was entitled "Contract for the Provision of Contractor Services". Under the second written agreement, the Appellant's role was described as being that of "IT contractor". 

	156. 
	156. 
	The copy of the second written agreement put before the Commissioner was not signed by the Appellant, though it was signed by the Chief Operating Officer of A Limited. When it was put to the Appellant that the copy before him might constitute A Limited's copy and that he might have had his own, the Appellant indicated that he thought this to be unlikely. 

	157. 
	157. 
	Turning to the terms of the second written agreement, counsel observed that clause 3.1.9 provided: 


	"[A Limited] and the Contractor hereby confirm to the other that nothing in this agreement shall create or shall or should be construed as creating a contract of employment or service or an employment relationship between the Contractor (which term shall include, for the avoidance of doubt its servants or agents) and [A Limited] and the Contractor acknowledges that neither it nor any of its [employees, directors] servants or agents have any entitlement to any pension, holiday entitlement, or sick pay by vir
	158. In respect of this, counsel for the Respondent asked the Appellant whether he ever received any holiday pay, sick pay or pension contributions from A Limited. The Appellant said that he received no holiday pay or pension contributions, however he said there were occasions on which he was out sick yet was paid nonetheless. 
	159.Counsel for the Respondent further put it to the Appellant that, as with the first written 
	agreement,underthesecondwrittenagreementtheAppellantwastobepaidadaily rate, set at €485, and was to issue invoices to ALimited. The Appellant agreed that this was correct. 
	160.Counsel for the Respondent referred the Appellant to clause 6 of the second written agreement,whichwas headed“IntellectualProperty Rights”.TheAppellantacceptedthat under this clause he didnot hold any property rights in respect of work done for aclient of A Limited or for A Limited. He agreed with the proposition of counsel for the Respondentthatthistermwas“common[…]intheITindustry.” 
	161.CounselfortheRespondentfurtherobservedthat,aswiththefirstwrittenagreement,the second written agreement contained a requirement that A Limited maintain “public liability,employer’s liability andprofessionalindemnity insurance.”Therewas noexpress termrequiringthattheAppellanthavecover.TheAppellantagreedwiththis observation. 
	162.The Appellant also agreed with the observation that the second written agreement, similarly to the first, contained a clause whereby either party could terminate without reasonwith4weeks’notice.ALimited,moreover,was entitledtoterminatewithnonotice andwithoutliability where,interalia,therewas amaterialbreachoftermsby theAppellant which went un-remediated after 28 days, unprofessional conduct on the part of the Appellantandbankruptcy. 
	163.Counsel for the Respondent observed that under the second written agreement, the Appellant’s working address was that of Bank A, rather than the address of A Limited. She also observed that, in line with the evidence of the Appellant given in examinationin-chief,theAppellant’s rolewas definedinSchedule2ofthecontractas involving: 
	-

	“[…] participation in the full project life cycle. You will be involved in the analysis, design, development, testing and documentation of software projects. This role may also include the responsibility for managing a small team of developers either on a projectoronaparticularcustomersite,todeliverhighquality softwarewithinanagreed timeframethatmeetsdefinedrequirements.” 
	164.CounselfortheRespondentputittotheAppellantthatby thetimeof thesecondwritten agreementhehadmovedfrominvoicingALimitedinthenameandusingtheVATnumber 
	of 
	Limited,to invoicing in hisown name and using his PPS number. 
	TheAppellantacceptedthatthis wascorrect.Hefurtheracceptedthathedidthis despite neverhavingregisteredforVAT. 
	165. 
	165. 
	165. 
	Referring to an invoice in the Respondent's book of documents, counsel for the Respondent observed that, for the month of November 2010, the Appellant had invoiced A Limited for 20 days' work. The amount charged under this invoice, including VAT, came to €11,737. The Appellant agreed that this was so. The subsequent invoice in the Respondent's book of documents was for December 2010. In this invoice, the Appellant charged the Appellant the same amount for the same number of days worked. 

	166. 
	166. 
	Counsel for the Respondent then turned in cross-examination to the third written agreement, again entitled "Contract for the provision of contractor services", this time between the Appellant and B Limited, which covered the period 1 April 2011 -30 December 2011. The client on this occasion was -Bank ("Bank B"), and the Appellant's working address was given as that entity's offices in -· The Appellant's role was described as being that of "Technical Lead/IT Consultant". 

	167. 
	167. 
	Counsel for the Respondent made the point in cross-examination that the terms of the third written agreement varied in only a small number of respects from those ofthe second written agreement. As before, B Limited was obliged to provide the Appellant with a suitable place of work, and he had no pension, holiday or sick pay entitlements. However, at clause 3.2.3 of the third written agreement, the Appellant was required to "maintain adequate professional indemn;ty and public liability insurance". The Appell

	168. 
	168. 
	Counsel for the Respondent then drew the Appellant's attention to clause 4.1 of the third written agreement. This provided that: 


	"It is acknowledged by [B Limited] that [the Appellant] will be free to undertake activities and offer the same or other services at the same time or otherwise to other parties, to the extent that such activities and the provision of such services do not interfere with or conflict w;th [the Appellant's] obligations under this agreement or otherwise or would not or could not result in a breach of any provision of this agreement. [The Appellant] however agrees not to offer services during the term of this agr
	169. Asked by counsel for the Respondent whether he in fact did other work during the period covered by the third written agreement, the Appellant said that he was employed part-
	time as a lecturer in . He also did not dispute that he had other 
	Figure

	minor income from property interests. 
	170. Counsel raised clause 5.3 of the third written agreement with the Appellant. This provided that the Appellant was: 
	"[ ...] directly responsible for all expenses (travel expenses, hotel etc) incurred unless otherwise agreed. In particular circumstances, where legitimate business expenses may be covered by [B Limited] this will only be honoured where prior wrnten authorization has been received from the Director." 
	171. 
	171. 
	171. 
	Counsel for the Respondent contrasted this term with the Appellant's evidence in examination-in-chief regarding B Limited's propensity to pay for his expenses when abroad. 

	172. 
	172. 
	172. 
	Counsel for the Respondent brought the Appellant to another written agreement, this time unsigned, between himself and B Limited ("the fourth written agreement"). This covered the period 3 January 2012 -31 January 2013 and in effect contained the same terms as the written agreement that preceded it. Although the Appellant's place of work was described once again as being at the offices of Bank B, the Appellant stated that this was not the case for the majority of the period covered by the fourth written agr

	Instead, he spent most of the time working at the offices of the 

	173. 
	173. 
	Counsel for the Respondent then opened a further written agreement ("the fifth written agreement"), this time signed by the Appellant, that he had entered into with B Limited. The fifth written agreement covered the period 19 August 2013 to 18 November 2013. On this occasion the Appellant's working address was given in the Schedule thereto as being at B Limited's offices. The terms of the fifth agreement in effect mirrored those of the preceding two written agreements, save that the nature of his business w

	174. 
	174. 
	In cross-examination, counsel for the Respondent also opened an invoice sent by the Appellant to B Limited in respect of work done over October 2013. In this invoice, the Appellant charged for 22 days of work, the sum due for which was €10,824 including VAT. The Appellant accepted that he had issued this invoice. 

	175. 
	175. 
	Counsel for the Respondent put it to the Appellant that the sums paid to him by B Limited (and before that A Limited) did not constitute an "agreed salary". The Appellant accepted this.
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	176. 
	176. 
	Noting that he charged VAT at all times, counsel for the Respondent put it to the Appellant in cross-examination that he was aware that he was providing a service to A Limited and then B Limited over the years at issue. In response to this, the Appellant said that he was 

	Transcript of hearing, day 2, page 121. 
	Transcript of hearing, day 2, page 121. 
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	Figure
	Figure
	asked by these companies to charge VAT on his invoices. Pressed on the question of whetherhewas providingaservice,hesaid: 
	“Well,Iwas,workingthereas amemberofstaff[…]performingduties thatalltheother staffweredoing[…]butIwas askedtoputVATontheinvoice.Iwas toldtoputiton.” 
	177.Askedwhy heacquiescedtothis requestordirection,theAppellantsaid: 
	“Well,atthetimeIdid.IsupposeIjust,youknow,itwas abusy time,sojust[…]didit and,look,itdrifted,itwenton,andthat’s whathappened.” 
	178.Counsel for the Respondent put it to the Appellant that there was clearly a “meeting of minds” between himself and A Limited and B Limited that he was an independent contractor and not an employee. In reply, the Appellant stated “Well, that’s what the contractsays,yeah.” 
	179.Inhis evidence-in-chief,theAppellant hadstatedthat if heevertook timeoff doingwork for ALimited and BLimited, any unfinished workwould be waitingfor himon his return. CounselfortheRespondentsuggestedtohimthat,giventhetechnicalnatureofsoftware developmentwork,thiswas notuncommonintheITindustry.TheAppellantagreedwith this. He said that he had an “end to end” understanding of the platform operated by A LimitedandBLimitedthatmadehimdifficulttoreplace. 
	180.Regardingthequestionofthedocumentedexpenses referredtobytheAppellant earlier in his evidence, counsel for the Respondent put it to him that they were “simply the reimbursement of payments that you made so that you weren’t out of pocket.” The Appellantagreedwiththis proposition. 
	181.RegardingtheevidenceoftheAppellantthatALimitedandBLimitedfundedhistraining and paid for development tool resources, counsel for the Respondent put it to the Appellant that in the particular context of the software development and IT business, it was essentialtohaveallworkers,whetheremployees orindependentcontractors“onthe samepage”.The Appellant agreedwiththis,though hestressedthat it was not ever the case in his experience that independent contractors would have their subscriptions to developmenttools 
	182.Counsel for the Respondent then raised the fact with the Appellant that he had, as late as November 2015 when he filed his income tax return for the year 2014, treated his incomefromALimitedandBLimitedas arisingfromself-employment.Sheaskedhim,in particular, whether he stood over the assertion that this had been a mistake and not a reflectionofhis actualrelationshipwiththesecompanies.Inanswertothis,theAppellant 
	said that it was in early 2015 that the issue of his work status had first been raised by members oftheseniormanagementofBLimited,whohesaidconsideredthatthey were exposedinalegalsensegiventhenatureoftheirrelationship.Healsohoweversaidthat inmid-2015histaxagenthadadvisedhimthathemay havebeen,basedonanobjective factual analysis, an employee of A Limited and B Limited, and not an independent contractorengagedby themtoprovideaservice. 
	183.The Appellant agreed with counsel for the Respondent’s proposition that in 2007 and 2008,hehadneverconsideredthathewas anemployee.Nonetheless,helaterstated: 
	“So, I saw myself as a senior member of staff. That’s what I saw myself as in the company. That’s what I was referred to as. A senior member of staff. So the word “contractor”was neverused.” 
	184.Inrelationtothe question ofwhyhehadmade no incometaxreturnsatall fortheyears 2009 – 2013, the Appellant stated under cross-examination “It was back in the heyday […] andI’mnottryingtomakeexcuses forit”.Later,hesaid“SoitjustkeptdriftingandI letitgetoutofcontrol.” 


	Submissions 
	Submissions 
	Thepreliminaryissue–objections toacceptance 
	Respondent 
	185.Counsel for the Respondent submitted that under section 949J of the TCA 1997 there weretwoconditionsthatmustbemetinorderforanappealtobevalid.Thefirstwas that an appealmustrelatetoan “appealablematter”,as defined bysection949A oftheTCA 1997. The second was that “any conditions that are required (by the provisions of the Acts relevantto the appeal concerned) to be satisfied, before an appeal may be made, aresatisfiedbeforeitis made.” 
	186.CounselfortheRespondentsubmittedthatinrelationtotheyears2007,2008and2014, therewasno“appealablematter”.Thiswassobecauseinhisreturnsfiledfortheseyears, theAppellanthaddeclaredhis incomefrom“softwaredevelopment”and“ITconsultancy” to be self-employed income, taxable under Schedule D. In appealing the amended assessments made in respect of these years, the Appellant was, therefore, challenging his own designation of this income as arising from self-employed activity. This, counsel submitted,wascontrarytosec
	187.In relation to the years 2009 – 2013, counsel for the Respondent submitted that the 
	appeals of the assessments in question had been brought in circumstances where the Appellanthadnotyetmadeareturn.Afterthebringingoftheappeals,theAppellanthad filed paperreturns forthese years, in accordance with arequest of theRespondent that hedoso. 
	188.Counsel forthe Respondent submittedthat it wasclearfrom theevidencethat whilethe Appellant had paid amounts to the Respondent in respect of his self-assessed income tax liabilities fortheyears2009–2013,thepayments hehadmadedidnotcoverinterest due. The appeals of the assessments in question were therefore invalid. This was so because subsection(1) of section 959AH of theTCA 1997 providesthat “noappeallies against[an] assessmentuntilsuchtimeas[…] thechargeablepersonpays orhaspaid anamountoftaxonfootof[tha
	189.CounselfortheRespondentalsosubmittedthattheAppellant’s appealsinrespectofthe years 2015 and 2016 were not valid for much the same reason. The Appellant had not included his income received from B Limited in either the part of the return relating to income from employment or the part relating to income from self-employed activity. He had,however,includedtheincomeearnedfromthis source,€159,338includingVATfor 2015and€40,251.75includingVATfor2016,intheexpressionsofdoubtfurnishedwith his returns.Inrespectofn
	Appellant 
	190.The Appellant’s representative stated at the outset of her legal submissions on the question of acceptance, that it was an agreed fact that the “further income” under ScheduleDincludedintheRespondent’s amendedassessmentsfor2007and2008was, as withtheScheduleDincomeincludedby theAppellantinhis ownreturnforthoseyears, attributable to his “Software Development” work from A Limited. The Appellant’s representativesubmittedhoweverthattheAppellanthadinreturningassessableprofitof €32,132 for 2007 and €24,238 for
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	submitted in relation to the further income included under Schedule D, Case I in the 
	Respondent’s amendedassessmentsfor2007and2008: 
	“[…]whathashappenedhereisthattheadditionalamountisanadditionalamountof income,butIsaythatincomeis,andalways was,ScheduleEPAYEtypeincome,and thatitis notopeninthefirstplacetotheRespondenttoarbitrarily allocateittoSchedule DCaseI.ItisnotaCaseIsourceofincome,itis PAYEincome,becausemy caseis that[the Appellant] was in fact an employee, andthatwas the source of the income, andthat’s thepointtobearguedinthesubstantivecase.” 
	191.The Appellant’s representative then made submission on the Respondent’s reliance on the requirements of section 959AH of the TCA 1997 as abasis for refusing the appeals brought bythe Appellant.In this regard,the Appellant’s representative submittedthat if theCommissionerweretofindthattheAppellant’s incomefromALimitedandBLimited was remunerationfromemployment,chargeabletotax underScheduleE,thenhewould not meet the definition of a“chargeableperson”under the TCA 1997 and, thus, section 959AH, being a provi
	6

	192.In support of this submission, the Appellant’s representative relied on the judgment in JSSandOthers vTaxAppeals Commission[2020]IECA73(“JSS”).There,theCourtof Appeal held that an Appeal Commissioner had erred in failing to address and make findings in relation to an argument made before the Commission by several appellants. Theargumentinquestionwas thattheconditions forappealsetoutundersection959AH of the TCA 1997 were inapplicable as a consequence of the appellants not being chargeablepersons withinth
	193.The Appellant’s representative then made submissions specific to the appeals of the assessments fortheyears 2010–2013.Shesubmittedthatinrespectoftheseappeals, there was dispute as to whether returns had in fact been filed in advance of the 
	In making submissions on the application of section 959AH of the TCA 1997, the Appellant’s representative referredtotheappealsofalltheyearsinissue.However,itisclearfromthesubmissionsmadebytheRespondent’s counsel,thattheRespondentwasgroundingitssection959AHobjectiontotheappealsoftheassessmentsforthe years2009–2013,2015and2016only. 
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	Respondent issuing the assessments in question. In this regard, the Appellant’s 
	representativestated: 
	“[…] ourposition[is] thatareturnwasfiledaccordingto[…]theletterwhichwehave in our possession of [the Appellant’s tax agent] of 6 May [2016] in which he says ‘I enclosetheForm11sforeachoftheseyears.” 
	194.The Appellant’s representativestatedthat herinterpretation of this correspondence was that the Appellant’s tax agent was sending to the Respondent both summaries of the Appellant’s Form11returns,andtheForm11returns themselves. 
	195.TheAppellant’s representativethensubmittedthat,inany event,theAppellant’s provision of the return summaries constituted the “electronic transmission” of a return, within the meaning of section 917F of the TCA 1997. This was so because the return was transmitted by email by an “authorised person”, namely the Appellant’s tax agent, on 1 June 2016. This transmission was, the Appellant’s representative submitted, then acknowledgedbyanofficeroftheRespondent,whentheofficerstatedinheremailofthe samedate: 
	“Hi[…], 
	Justtoletyouknowthosesubmissions camethroughsoI’llhavealook atthembutit willtakesometime.” 
	196.The Appellant’s representative submitted that this statement constituted an acknowledgmentwithinthemeaningofsection917J oftheTCA1997. 
	197.Summarising her position regarding how, and thus when, returns for 2010 –2013 were submitted,theAppellant’s representativestated: 
	“AndIwouldsaythatbasedon917F,thatreturnswereinfactsubmitted,becausethe summary returns whichwe have already identified and which [are] there,[have] now gone from being summary returns in [the Appellant’s tax agent’s] possession, to a summarynowinthepossessionof[theRespondent],andacknowledgedas such,and thatwouldconvertitintoareturnsubmittedto[theRespondent].” 
	198.The Appellant’s representative then made submissions on the implications of a finding thattheAppellanthadfiledreturns inJune2016,ratherthaninearly 2018. Accordingto the information submitted in June 2016, the Appellant’s overall tax liability for the years 
	198.The Appellant’s representative then made submissions on the implications of a finding thattheAppellanthadfiledreturns inJune2016,ratherthaninearly 2018. Accordingto the information submitted in June 2016, the Appellant’s overall tax liability for the years 
	2010 –2014 was€11,426.Thus,the Appellant’s representative submitted in relationto theyears 2010–2013that: 
	7


	“IfIamcorrectandthosereturns wentin,thetaxandinterestinrelationtothosereturns was paid,anditwaspaidwiththeoriginalvoluntary disclosureandshouldhavebeen broughttoaccountagainstthoseyears.Forsomereasonitisbroughttoaccount,but itis broughttoaccountagainst2007andIhavenoideawhy.” 
	199. Regarding the paper returns submitted by the Appellant’s tax agent in 2018, the Appellant’s representativecontendedthattheseweresubmittedincircumstanceswhere the officer of the Respondent who had made the assessments in question had told the Appellant’s taxagentincorrespondenceof4December2017thathewouldnothavethe righttoappealtotheCommissionunless theywerefiled. TheAppellant’s representative therefore submitted that “there wasn’t much choice” other than to file paper returns in 2018. 
	Thesubstantiveissue 
	Appellant 
	200.The Appellant’s representative submitted that the evidence in the appeal pointed to the Appellanthavingbeenengagedby ALimitedandBLimitedovertheyearsinissueona contract of service. He was, in other words, an employee and not an independent contractor. 
	201.TheAppellant’srepresentativegroundedhersubmissions inthis regardonthejudgment of the Supreme Court in The Revenue Commissioners v Karshan (Midlands) Ltd t/a Domino’s Pizza[2023] IESC 24 (“Karshan”), in which Murray Jheld that the question of whetherornotsomeoneis anemployee: 
	“[…]shouldberesolvedby referencetothefollowingfivequestions: 
	(i)Doesthecontractinvolvetheexchangeofwageorotherremunerationforwork? 
	(ii)Ifso,istheagreementonepursuanttowhichtheworkerisagreeingtoprovidetheir ownservices,andnotthoseofathirdparty,totheemployer? 
	(iii) Ifso, doestheemployer exercise sufficient control over the putative employeeto rendertheagreementonethatis capableofbeinganemploymentagreement? 
	Seepage8ofthecorrespondenceoftheAppellant’staxagentdated6May2016. 
	7

	(iv) If these three requirements are met the decision maker must then determine whetherthetermsofthecontractbetweenemployerandworkerinterpretedinthelight of the admissible factual matrix and having regard to the working arrangements between the parties as disclosed by the evidence, are consistent with a contract of employment, or with some other form of contract having regard, in particular, to whether the arrangements point to the putative employee working for themselves or fortheputativeemployer. 
	(v)Finally,itshouldbedeterminedwhetherthereisanythingintheparticularlegislative regimeunderconsiderationthatrequires thecourttoadjustorsupplementany ofthe foregoing.” 
	202.With regard to the first question, the Appellant’s representative stated that the evidence before the Commissioner was that the Appellant received a “consistent pattern” of payments from A Limited and later B Limited directly into his bank account. The consistency was not only in the timing of the payments, but also in the amounts paid. Taking the first three months of 2011, the Appellant’s representative observed that the Appellant received payments from A Limited on 7 January, 4 February and 4 March o
	203.TheAppellant’s representativealsosubmittedthattheevidenceoftheAppellantwas that he received payments in respect of overtime, on certain occasions at a rate exceeding that usual applicable. She submitted that this too was indicative of the Appellant being paidasalaryas anemployee. 
	204.The Appellant’s representative then submitted that the evidence was that the Appellant receivedpaymentinrespectofexpenses thatheincurred.Hewas,shesubmitted,inhis time working away from the office paid subsistence, air fares and hotel bills. In the view oftheAppellant’s representative,noneofthis was consistentwiththeAppellantbeingan independentcontractor. 
	205.The Appellant’s representative submittedthat the evidence of the Appellant was that he could not substitute in a person to provide a service to A Limited and B Limited in his stead.Again,this wasanindicatorthathewas anemployeeofthosecompanies. 
	206.The Appellant’s representative cited the oral evidence of the Appellant that he was a “team leader” integrated into A Limited’s/B Limited’s business, as a further factor that 
	should be considered indicative of him being an employee and not an independent 
	contractor. 
	207.TheAppellant’s representativealsosubmittedthattheAppellant’soralevidencewasthat he was “under the control of management” of ALimited and BLimited. Again, she said thatthis was aclearindicatoroftheAppellantbeinganemployeeengagedonacontract ofservice. 
	208.The Appellant’s representative submitted that certain terms of the written agreements includedby Respondentinits book ofdocuments shouldbegivenlittleweight.However, in sofar as therewasweightto begiventothese documents, theCommissioner should takeaccountof: 
	“[the] level of control which the company retains for itself, perfectly understandably, given its engagement with somany financial institutions, and it is not going to allow anyone in, contractor, limited company, until it has seen their CV or carried out an interview,andthatis inthedefinitions ofcontractor.” 
	209. Addressing the Appellant’s day-to-day experience with A Limited and B Limited, the Appellant’s representativesubmittedthathewas clearly embeddedintheirorganisations. She pointed to his evidence that he had a desk and that he was on the office communications system. 
	210.The Appellant’s representative submitted that the evidence pointed to the Appellant not being in business on his own account as regards his relationship with A Limited and B Limited. He did not profit more greatly if a project was a success, nor suffer a loss if a projectfailed. 
	211.In relation to the Appellant’s charging of VAT, the Appellant’s representative submitted thatthis wasirrelevanttothequestionofwhetherhewasanemployeeoranindependent contractorprovidinghis services.Inthisrespect,shestatedinsubmission: 
	“If aperson[…] is atrader or provides aservice, whether they’re providing goods or services,andtheyareoveracertainturnoverlimit,VATdraws fromthat.Thatmustbe charged. However, the reverse is not true. You can’t say if somebody charges VAT, thereforeyoureversethe operation, andit leadsstraight backtothetrader providing services orprovidinggoods.” 
	212.Inrelationtothis submission, theAppellant’s representativenotedthat under section69 of the VATCA 2010 an unregistered person who charged VAT was “deemed” an “accountable person” obligated to return the tax they had charged. They were not, 
	212.Inrelationtothis submission, theAppellant’s representativenotedthat under section69 of the VATCA 2010 an unregistered person who charged VAT was “deemed” an “accountable person” obligated to return the tax they had charged. They were not, 
	however, to be taken to be a person carrying out a trade, the income from which was chargeabletotax underScheduleD,simply becausetheywerechargingVAT. 

	213.The Appellant’s representative made similar submissions regarding the Appellant’s lack of pension rights and holiday entitlements according to the written agreements. In this respect,shestated: 
	“Now, again, exactly the same point. The absence of PRSI record, the absence of holiday rights[…]theabsenceofemploymentrights inthecontractis againlookingat thesituationthewrongway uptheone-waystreet,becauseitis employmentlawthat conferstherighttoholiday pay,itis employmentlawthatconferstherighttoemployer’s contributionsfromPRSI,itis employmentlawthatconfers therighttopensions under thePRSIsystem.” 
	214.The Appellant’s representative made submissions regarding why the amended assessments for the years 2007 and 2008 should be considered to have been made outside the four-year time-limit prescribed under section 955 of the TCA 1997 for the raisingofassessmentsby theRespondent.Inthisrespect,theAppellant’s representative submittedthat,incircumstanceswherethetruenatureof theAppellant’sincomefrom A Limitedintheseyearswas as emoluments fromemployment,thetax onwhichwas inthe first instance the responsibility o
	215.Furthermore,theAppellant’s representativesubmittedthatweretheCommissionertofind thattheAppellant’s incomefromALimitedin2007and2008,andBLimitedin2014,2015 and 2016, constituted emoluments earned from employment, then the Commissioner wouldhavenochoicebuttoreducethesums assessedintheseamendedassessments tonil.Thiswas so,shesubmitted,onthegroundsthattheCommissionerwas not,inthe exercise of his function, empowered to change the Schedule under which income includedintheseamendedassessments hadbeencharged.Wha
	216.The Appellant’s representative made adifferent point regarding the assessments under appeal for the years 2009 –2013. In this respect, she submitted that “equity require[d]” thatiftheCommissionerheldtheAppellanttobeanemployeeofALimitedandBLimited over these years, the tax liability arising from his remuneration should be met by those companies,ratherthantheAppellant.Assheputit: 
	“Sothequestionhas tobeasked:wheredoes thetaxlie?Whoowns thetaxinrelation tothatincome?Isthetaxchargeableontheindividualoristhetaxchargeableonthe company? And in my view, in the first place, the tax is chargeable on the company. And Iwould go further and say it most certainly should be charged on the company, becausewehave,infrontofus,aseries ofattemptedcontracts […]Iwon’tcallthem contracts at this point […] we have attempted contracts and Iwould find it difficult to escapeaconclusionthatthesecontracts wered
	217.TheAppellant’s representativesubmittedthatthis was: 
	“[…]wrongintermsofdealingwiththe[Appellant],because,as wetouchedonthere, butIwouldsayinreverse,the[Appellant] losesemploymentrights,theyloseholiday pay,theylosesickleavecover,andtheylosetheircontributory pensions contributions. As Isaid,itisextremelyserious todothis.” 
	218.In support of this proposition, the Appellant’s representative cited section 986A of the TCA 1997, introduced under section 77 of the Finance Act 2017, whereby an employer that fails to deduct and remit tax on emoluments paid must do so on a ‘re-grossed’ emoluments figure. TheAppellant’s representativeaccepted,however,thatsection986A of the TCA 1997 came into force on 1 January 2018 and was therefore not of direct relevancetotheassessmentsunderappealfortheyears2009–2013. 
	219.TheAppellant’s representativesubmittedthattheAppellantwas,usingtheRespondent’s ownguidelinedocumentationonthematter,properly toberegardedasanemployeeand notanindependentcontractor. 
	Respondent 
	220.CounselfortheRespondentagreedwiththeAppellant’s representativethatthefive-stage testenumeratedby theSupremeCourtinKarshan,andquotedatparagraph201ofthis Determination, represented the correct approach when seeking to establish whether a personwasanemployeeengagedunderacontractofservice. 
	221.As regards thefirststageoftheKarshantest,counselfortheRespondentsubmittedthat there was, clearly, no dispute that the Appellant was remunerated for his work done for A Limited and B Limited. She accepted also, on the basis of the terms of the written agreements,thattheAppellanthadagreedtoprovidehis ownservices,ratherthanthose ofathirdparty,thus satisfyingthesecondstageoftheKarshantest. 
	222.In briefly addressing the third stage, counsel for the Respondent said that the evidence oftheAppellant wasthathehad“certainfreedoms”.Shefurther submittedthat while he 
	had said that he “reported upwards” the Commissioner should bear in mind the skilled natureofhis workinsoftwaredevelopment. 
	223.Counsel for the Respondent observed however that, from paragraph 236 of Karshan, Murray J,referringtotheearlierjudgmentsinReady MixedConcrete(SouthEast)Ltd.v MinisterforPensions andNationalInsurance[1968]2QB497(“ReadyMixedConcrete”), Market Investigations Ltd. v Minister of Social Security [1969] 2 QB 173 (“Market Investigations”),HenryDenny &Sons(Ireland)Ltd.tradingasKerryFoodsvTheMinister for Social Welfare, [1998] 1 IR 34 (“Henry Denny”), and Castleisland Cattle Breeding Society Limitedv MinisterforS
	“Inthisregard,IthinktherightapproachistoviewthefirstthreequestionsIhavejust identifiedas afilterintheformofpreliminary questions which,ifany oneisanswered negatively meansthattherecanbenocontractofemployment,butifallareanswered affirmatively,allow theinterrogationofallofthefactsandcircumstancesto ascertain thetruenatureoftherelationship.This is whatKeaneJ.inHenry Dennydescribedas theconsiderationof‘allthecircumstancesof[the]employment’.Itisclearthatthecourt inHenry Denny wasconcernedthatthequestionof whethe
	Tothatend,thethirdstageoftheRMCtestshouldbereframedasfollows: 
	‘Aretheterms ofthecontractbetweenemployerandworkerinterpretedinthe light of the admissible factual matrix and having regard to the working arrangements between the parties as disclosed by the evidence, consistent with a contract ofemployment, or with some other form of contract having regard, in particular, to whether the arrangements point to the putative employeeworkingforthemselves orfortheputativeemployer’. 
	This formulation seeks to make four matters clear, having regard to the case law in this jurisdictionsinceRMC.First,whileRMClookedto‘theprovisions ofthecontract’, thedecisioninCastleislandestablishesthatthecontractitselfmustbeinterpreted(as, today, with all contracts) in the light of the factual matrix in which it was concluded.Thereis nothingnewinthatregardinIrishlaw,butinsofarastheRMCtest does notmakethis clear,itshouldbeexpresslystated. 
	Second, bothHenry Denny andCastleislanddemand that in conducting that inquiry, thecourtmusttakeintoaccounttheactualdealings betweentheparties.KeaneJ.thus referredinthefirstofthese casestotherelevance of ‘themanner inwhich the work 
	Second, bothHenry Denny andCastleislanddemand that in conducting that inquiry, thecourtmusttakeintoaccounttheactualdealings betweentheparties.KeaneJ.thus referredinthefirstofthese casestotherelevance of ‘themanner inwhich the work 
	was done’, Murphy J. to ‘the facts or realities of the situation on the ground’ and (inCastleisland)GeogheganJ.stressedthattheAppeals Officerwhosedecisionwas in issue in thatcase, was bound toexamine ‘what thereal arrangementon aday to day basis betweentheparties was’.” 

	224.Counsel for the Respondent submitted that the fact that the Appellant charged and was paid VAT byALimited and BLimited wasasignificant circumstancepointing toward his being,pursuanttohis agreementwiththesecompanies,anindependentcontractorrather than their employee. Counsel for the Respondent pointed to the evidence of the Appellant, given under cross-examination, that he considered himself, in so charging them,tobeprovidingaservicetoALimitedandBLimited. 
	225.Counsel for the Respondent emphasised that the Appellant was not a “passive participant”inhis relationshipwithALimitedandBLimitedandtheunfortunatevictimof an effort by those companies to seek to ‘contract out’ of their obligations arising under employmentlaw.Theevidencesuggestedthathewas,rather,apersonwhohadhimself decided that it was more advantageous to be aperson, invoicing ALimited/B Limited at theendofeachmonthwithfeescalculatedby referencetoadaily rate,whowas theselfemployedproviderofaservice. Thi
	-

	226.Counsel for the Respondent submitted that the written agreements included in its book ofdocumentssuggesteda“meetingofminds”thattheAppellantwasprovidingaservice. This beingso,shequotedthefollowingexcerptfromparagraph241ofKarshan: 
	“Theissueofwhetherthecourtcandisregardprovisions ofadetailedwrittencontract of employment that define the legal rights and obligations of the parties (as distinct from purporting to describe the legal consequences of those rights and obligations) where those provisions are inconsistent with the manner in which the parties have conductedthemselves,raises Ihavenotedearlierinthis judgment, the United Kingdom Supreme Court has decided inAutoclenz that it can and,inanappropriatecase,shoulddothis.This courthas ne
	morecomplexquestions.As 

	to include in their contract) could be over-ridden simply because they were 
	contradictedbytheparties'conduct[…]” 
	227.Counsel for the Respondent also quoted the following passage from Murphy v Grand Circle Travel [2014] IEHC 337, being a judgment which concerned the question of whether or not the plaintiff in that case was an employee, capable of claiming for unfair dismissal: 
	“It is well settled from the Irish and English case-law cited that controversies of this naturecanrarely beresolved by anaggregationof documentation all pointing utterly unequivocally tooneconclusionortheother.Inthis regard,Mr.Connaughtonproperly acknowledges thatsomeoccasionaldocumentary referencesto"employment"may be found, and he also accepts that, for what he argues is nonetheless an independent contractorrelationship,themeasureofresidualcontrolexercisedbyhisclientoverthe Plaintiffis comparatively high.
	228.Counselthenquotedfromthefollowingpassageinthesamejudgment,inwhichMoriarty J,addressing evidence given by the plaintiff that she signed documentation referring to herself as an independent contractor without understanding that it was at variance with herbeinganemployee,held: 
	“Idonotreadily seealady whohas sturdily assertedherrightsbeforetheDefendant and the legal system meekly assenting to the signed endorsement of a document expressly purporting to commit her to a regime fundamentally at variance with her perceptionofherengagementalreadythenoverseveralmonths.Itseems tomethat she must have been aware of the nature of the engagement to which she was signifyinghercommitment.” 
	229.Counsel forthe Respondentrelied onthispassage in support of theproposition that the Commissionershouldbewareofstrayingfromtheterms ofthewrittenagreements,which she submitted indicated that the Appellant and A Limited and B Limited were all of the understandingthathewas anindependentcontractor,ratherthananemployee. 
	230.CounselfortheRespondentreferredtoCastleisland.This judgmentoftheSupremeCourt related to a company’s appeal of a decision of a social welfare appeals officer. The appeals officer had held that aveterinary inspector who had previously been employed 
	by the company, had been made redundant, and had then been re-engaged ostensibly 
	as anindependentcontractor,wasinanemploymentrelationshipwiththecompany even afterhis re-engagement.TheHighCourtheldthatthis findinghadnotbeenoneopento theappeals officertomakeandallowedthecompany’s appeal.TheSupremeCourtthen agreedwiththejudgmentoftheHighCourt. 
	231.Insubmission,counselfortheRespondentobservedthat,infindingthatontheavailable evidence it had not been open to the appeals officer to conclude that the veterinary inspector was an employee, the Supreme Court had, among other matters, focused on the fact that the veterinary inspector had, after redundancy, self-assessed himself to be self-employed and “claimed allowances as a self-employed person”. The Appellant, in likefashion,hadintheyears 2007,2008and2014self-assessedasbeingself-employed as regards his
	232.Counsel forthe Respondent thenbrought theCommissionertoJensalSoftwareLimited v Revenue and Customs Commissioners [2018] UKFTT 271 (TC) (“Jensal Software Limited”), a decision of the First-Tier Tribunal (Tax Chamber) of the United Kingdom. There,aworkerwho,throughhis companyandanintermediaryagency,providedproject managementandITservices totheDepartmentofWorkandPensionsunderaseriesof fixed-term contracts lasting in total a period of just under a year, was held not to be engagedas anemployeeincircumstances
	233.CounselfortheRespondentmadethesubmissionthattheAppellant’s actions hadtobe takenintoaccountbytheCommissionerwhenconsideringwhatthenatureofhisworking relationshipwithALimitedandBLimitedwas.Inthis respect,counselfortheRespondent reiterated thatthe charging of VAT,from which itfollowed thatthe Appellant considered himselftobeprovidingaservice,was arelevantfactorthatshouldleadtheCommissioner toconsiderthatthetermsofthewrittenagreements indicatingthathewasanindependent contractor,andnotanemployee,represented
	234.CounselfortheRespondentfurthersubmittedthatitappearedfromtheevidencethatthe 
	only forum in which the Appellant had sought to assert his rights as an employee was beforetheCommission.Hehadnot,forexample,takenany actionregardingemployment orsocialwelfarerightsdeniedtohimas aconsequenceofhis ostensiblestatusunderthe written agreements as an independent contractor. For example, he had never made a claiminrespectofpensionentitlements.This,counselfortheRespondentsubmitted,was part oftherelevantbackgroundthatthe Commissioner shouldtake intoconsideration in determiningtheAppellant’s appeals
	235.Counsel for the Respondent addressed the submissions made by the Appellant’s representativeregardingtheamendedassessments fortheyears 2007and2008having been made out of time. Counsel submitted that the key question was whether the inspector who made these assessments had, under section 956(1)(c) of the TCA 1997, “reasonablegroundsforbelievingthatthe[Appellant’s]return[was]insufficientduetoits having been completed in afraudulent or negligent manner.” Counsel submitted that in excludingaltogetherfromhis 
	236.Nearthecloseofthelegalsubmissions ofcounselfortheRespondent,theCommissioner askedwhetherafindingthattheAppellantwas anemployeeofALimitedand/orBLimited for some or all of the years in issue would necessitate areduction in the relevant sums assessedtonil. TheCommissionerwas, inparticular, seekingsubmissionregardingthe scopeofhisjurisdiction.Inresponsetotheseinquiries, counselfortheRespondentsaid that where she and the Appellant’s representative appeared to converge in their legal argumentwasthat,iftheAppe

	Material Facts 
	Material Facts 
	237.Thefacts materialtothedeterminationofthis appealareasfollows: 
	 
	 
	 
	the Appellant was at the times relevant to this appeal a software developer/IT professional; 

	 
	 
	the Appellant carried out work as a software developer/IT professional for A Limitedfrom16April2007totheendofMarch2011; 

	 
	 
	the Appellant carried out work as a software developer/IT professional for B LimitedfromApril2011toApril2016; 

	 
	 
	the business of A Limited and B Limited was the development and provision to financialinstitutions ofsoftwareproductstoassisttheminmeetingtheirreporting andaccountingobligations; 

	 
	 
	the Appellant signed written agreements withALimited andBLimitedrelating to the terms of his engagement in respect of the periods 16 April 2007 – 13 July 2007, 1 April 2011 – 30 December 2011 and 19 August 2013 – 18 November 2013; 


	 on 24 March 2015, the Appellant signed a document entitled “Extension of contractor agreement”, which extended his engagement with B Limited to 31 December2015; 
	 on 22 December 2015, the Appellant signed a document entitled “Extension of contractor agreement”, which extended his engagement with B Limited to 31 March2016; 
	 
	 
	 
	 
	theterms ofthewrittenagreements fortheperiods 16April2007–13July2007, 1 April 2011 – 30 December 2011 and 19 August 2013 – 18 December 2013 included provisions governing the performance of services, the standard of services, termination, the manner of payment, restrictions, the ownership of intellectualproperty,confidentiality,insurance,indemnityandtherateofpay; 

	 overthecourseofhisengagementbyALimitedandBLimitedtheAppellantwas paidby referencetoadaily ratefora7.5hourworkingday; 

	 
	 
	for each month from April 2007 – April 2016, the Appellant invoiced either A LimitedorBLimitedforwork done,insodoingchargingthemVAT; 

	 
	 
	in each invoice the Appellant would specify the number of days worked in the relevant month and charge accordingly. Any hours worked in excess of the 7.5 hourday wouldberolledupbytheAppellantandincludedinhisinvoiceas aday ordays’worthorwork; 

	 
	 
	in general the Appellantwould charge ALimitedand BLimitedfor between 20 – 22 days of work per month, though the number of days worked per monthcould befewerorgreater; 

	 
	 
	the Appellant reported on his work to a senior employee of A Limited and B Limited; 

	 
	 
	theAppellantcarriedoutsoftwaredevelopmentwork forALimitedandBLimited personally anddidnotuseasubstituteorsubstitutes; 


	 theAppellantfiledaForm11incometax returnwiththeRespondentfortheyear 2007. In this return, the Appellant disclosed gross self-employed income from “software development” of €52,853 and, after the claiming of deductions and expenses,assessableprofittherefromof€32,132; 
	 theAppellant’s assessableprofitin2007fromthetradeofsoftwaredevelopment was infact€142,485; 
	 theAppellantfiledaForm11incometax returnwiththeRespondentfortheyear 2008. In this return, the Appellant disclosed gross self-employed income from “software development” of €46,803 and, after the claiming of deductions and expenses,assessableprofittherefromof€24,238; 
	 theAppellant’s assessableprofitin2008fromthetradeofsoftwaredevelopment was infact€115,912; 
	 
	 
	 
	theAppellantdidnotfileon-timeincometax returns inrespectoftheyears 2009, 2010,2011,2012and2013; 

	 
	 
	the Appellant received payments from A Limited and/or B Limited, inclusive of VAT charged, in the amounts of €150,971 in 2009, €146,401 in 2010, €153,257 in2011,€158,773in2012and€151,939in2013; 

	 
	 
	in November 2015, the Appellant filed aForm 11 income tax return in respect of the year 2014 in which he returned assessable profit from the trade of “IT-Consultancy” in the amount of €113,996 (the Appellant’s gross income from IT Consultancy was€120,899beforedeductions andexpensesclaimed); 

	 
	 
	in 2015, Appellant received payments from BLimited, inclusive of VAT charged, intheamountof€159,338; 

	 
	 
	in 2016, the Appellant received payments from B Limited, inclusive of VAT 
	charged,intheamountof€40,251.75; 


	 
	 
	the Appellant filed income tax returns for 2015 and 2016 but did not include his incomereceivedfromBLimitedinthesereturns.Rather,theAppellantreferredto this incomeinanexpressionofdoubtfurnishedalongwithhis returns; 

	 
	 
	in his income tax return for 2015, the Appellant included a self-assessment in whichhecalculatedhistax liabilities forthatyeartobeintheamountof€5,057; 

	 
	 
	in his income tax return for 2016, the Appellant included a self-assessment in whichhecalculatedhistax liabilities forthatyeartobeintheamountof€8,315; 

	 
	 
	the Respondent opened an inquiry into the tax affairs of the Appellant in December2015; 


	 inMayorJune2016,theAppellantmadeavoluntary disclosureinrelationtothe years 2007–2014bymeans ofcorrespondencedated6May2016; 
	 alongwiththecorrespondencedated6May2016,theAppellantsubmittedtothe Respondent,interalia,returnsummaries fortheyears 2010–2014generatedon ROS offline, lists of lodgements made to his account for those years, and documents for those years entitled “[The Appellant’s] income and expenditure account”; 
	 on1December2017,theRespondentmadeamendedassessmentsinrespectof theAppellantfortheyears 2007,2008,2014and2015; 
	 fortheyears 2007and2008,theRespondentamendedtheoriginalassessments, which were based on the content of the Appellant’s own Form 11 returns, by increasing his assessable profits from the trade of software development, taxed underScheduleD,totherespectiveamounts of€142,485and€115,912; 
	 for the year 2014, the Respondent amended the Appellant’s self-assessment by addingScheduleDincomerelatingtorelatingto“grinds”and“taxedinterest”.The RespondentmadenoamendmenttoincomereturnedbytheAppellantrelatingto thetradeof“ITconsultancy”,self-assessedasbeingintheamountof€113,996; 
	 on 4 December 2017, the Respondent made assessments in the absence of returns inrespectoftheAppellantfortheyears 2009–2013; 
	 theAppellantfiledpaperForm11incometaxreturns fortheyears2009–2013in January 2018. In these paper returns, the Appellant calculated his income tax liabilities,excludinginterestdue,tobeinthefollowingamounts: 
	-2009-€54,876; 
	-2010-€53,447; 
	-2011-€64,861; 
	-2012-€69,388; 
	-2013-€61,774; 
	 
	 
	 
	also in January 2018, the Appellant made payment in respect of his liabilities to incometax; 

	 
	 
	as of January 2018 the payments made by the Appellant for the years 2009 – 2013wereinthefollowingamounts: 


	-2009-€56,449; 
	-2010-€56,648; 
	-2011-€11,054; 
	-2012–nil; 
	-2013–nil; 
	 
	 
	 
	 
	thepaymentsmadeby theAppellantinrespectofhis tax liabilities for2009–2013 didnotcoverinterestdueas ofJanuary2018; 

	 on6December2018theRespondentmadeanamendedassessment inrespect oftheAppellantfortheyear2016; 

	 
	 
	the Appellant made payment in respect of his liabilities for the years 2015 and 2016intherespectiveofamounts of€58,983and€8,315. 



	Analysis 
	Analysis 
	ThePreliminaryIssues –objections toacceptance 
	Theappeals for2007,2008and2014. 
	238.TheRespondentobjectedtotheacceptanceoftheappealsoftheamendedassessments fortheseyears onthegrounds that,undersections 957(3) and959AKoftheTCA1997, theAppellantwas notentitledtoappeal“[…]inrelationtomatters otherthanadditions to, deletions from,oralterations intheassessment,madebyreasonoftheamendment,than thepersonwouldhavehadiftheassessmenthadnotbeenamended.” 
	239.The Commissioner finds that the Respondent’s objections based on the invalidity of the Appellant’s appeals in respect of the amended assessments for these years are well foundedandtheCommissionerrefusesacceptanceforthereasonssetouthereunder. 
	240.In relation to the years 2007 and 2008, the Appellant filed Form 11 income tax returns 
	disclosing gross receipts of self-employed income from the trade of “software development” in the respective amounts of €52,853 and €46,803. After expenses and deductions claimed, the Appellant’s declared profit from this trade was in the amount of €32,132and€24,238foreachyear. 
	241.Itwasanagreedfactinthis appealthatfortheyears 2007and2008alloftheAppellant’s income declared as being from the self-employed trade of software development was receivedfromALimited. 
	242.On foot of the Appellant’s Form 11 income tax returns for 2007 and 2008, Notices of Assessmentissuedon26November2008and20November2009respectively,withthe Appellant’s incomefromsoftware development, set out in Panel1, beingcharged under Schedule D, in accordance with the Appellant’s own return and section 18 of the TCA 1997. 
	243.On 1December 2017, the Respondent issued the amended assessments in respect of the years 2007 and 2008. The sole amendment made by the Respondent, from the originalassessmentsfortheseyearswastoincreasetheAppellant’s profitfromthetrade ofsoftwaredevelopment,setoutinPanel1,from€32,132to€142,485for2007andfrom €24,238 to €115,912 for 2008. Again, it is an agreed fact that the increased sums represent the income received by the Appellant from A Limited in 2007 and 2008 after accounting for deductions and exp
	244.In relationto theyear 2014, the Appellantfiled aForm 11 incometax return in which he returned profits from the self-employed trade of “IT Consultancy” in the amount of €113,996. The parties were agreed that this related solely to payments received from B Limited. 
	245.Intheamendedassessmentfor2014,theRespondentmadeadditionstotheAppellant’s self-assessmentby addingScheduleDincomefrom“grinds”intheamountof€4,000,as wellas incomefromdepositinterest(subjecttoDIRTatsource)intheamountof€41,805. TheRespondentdidnot,itmustbeemphasised,makeanyamendmentinrespectofthe Appellant’s self-declared income from the trade of IT Consultancy. This remained, as returned,intheamountof€113,996,chargedtotax underScheduleD. 
	246.TheAppellant’s groundsofappealinrespectoftheamendedassessmentsfortheyears 2007,2008and2014arelimitedtotheclaimthathis incomefromsoftwaredevelopment and IT consultancy did not constitute Schedule D income from self-employment, but rather were emoluments from employment, chargeable to tax under Schedule E of the TCA1997. 
	247.In challenging the amended assessments made by the Respondent for 2007, 2008 and 2014onlyonthegrounds thathisincomefromsoftwaredevelopmentandITconsultancy is correctly chargeabletotax underScheduleE,theAppellantis inbreachofthelimitation ontherighttoappealanamendedassessmenttotheCommission,imposedbysections 957(3)oftheTCA1997(this beingtheprovisionapplicabletotheyears2007and2008) and 959AK(1) of the same legislation (this being the provision applicable to the year of assessment 2014). This limitationont
	248. In relation to the amended assessment for the year 2014, no change whatsoever was made in relation to the Appellant’s “IT Consultancy” income, which, in line with the informationincludedinhis ownForm11incometax return,wasincomeintheamountof €113,996,derivedfromself-employmentandthereforechargeableunderSchedule Dof the TCA 1997. The changes made by the Respondent pursuant to the amended assessment for 2014 were, instead, limited to the addition in Panel 1 of undeclared Schedule D income relating to “Gri
	249.In relation to the amended assessments for the years 2007 and 2008, while the RespondentincreasedtheamountofincomeincludedinPanel1attributableto“software development” to €142,485 for 2007 and €115,912 for 2008, it made no alteration in respectoftheScheduleunderwhichthis income,agreedby theparties tobeincomefrom a single source, namely A Limited, was charged. This is significant, as the only issue raisedbytheAppellantinhis grounds of appealwas nottheamountofincomefromthis activityassessed, whichwas infac
	249.In relation to the amended assessments for the years 2007 and 2008, while the RespondentincreasedtheamountofincomeincludedinPanel1attributableto“software development” to €142,485 for 2007 and €115,912 for 2008, it made no alteration in respectoftheScheduleunderwhichthis income,agreedby theparties tobeincomefrom a single source, namely A Limited, was charged. This is significant, as the only issue raisedbytheAppellantinhis grounds of appealwas nottheamountofincomefromthis activityassessed, whichwas infac
	original assessments reflecting the Appellant’s own return and, accordingly, the Appellant’s grounds are in breach of the limitation of the right of appeal imposed under section957(3)oftheTCA1997. 

	250.Section 949J of the TCA 1997 provides that an appeal shall be a “valid appeal” if it is made in relation to “an appealable matter.” Section 949A of the TCA 1997 defines an appealablematteras“any matterinrespectofwhichanappealisauthorisedbytheActs.” 
	251.As theAppellant’s appeals oftheamendedassessments for2007,2008and2014donot concernappealablematterstheycannotthereforebedeemedvalid.Section949Nofthe TCA1997providesthatwhenanAppealCommissionerissatisfiedthatanappealisnot valid, they “shall refuse to accept the appeal”. Thus, the Commissioner is required by legislationtorefuseacceptanceoftheAppellant’sappeals oftheamendedassessments for2007,2008and2014.This decisionis finalandconclusive. 
	Theappeals for2009–2013 
	252.The basis fortheRespondent’s objectionsin respect of theappeals of the assessments for the years 2009 – 2013 was that the Appellant had not, in accordance with the conditions for appealprescribed bysection 959AH(1) of theTCA 1997, paid the income tax,includinginterest,dueonfootoftheinformationcontainedinhis ownreturns. 
	253.Itis firstnecessarytoobserveinthis contextthat,athearing,thepartiesagreedwithone another that the conditions for appeal prescribed under section 959AH(1) of the TCA 1997 govern only appeals made to the Commission by “chargeable persons”. As a consequence, and having regard to the judgment of the Court of Appeal in JSS , they bothwereoftheviewthat,indecidingontheobjections raisedinrespectoftheseyears, itwouldfalltotheCommissionertohearevidenceonthenatureoftheAppellant’s working relationship with ALimited
	254.With respect to the years 2011 – 2013, the Commissioner questions whether the Appellant falls within the definition of a chargeable person even if one disregards his income then received from A Limited and B Limited. This is so on account of the small amountsofself-employedincomethattheAppellantdeclaredinJanuary 2018inhis own paper returns for these years, referable to “property”, “property showing” and “grinds”. 
	However, having regard to the joint position adopted by both parties at hearing that the Appellant’s status as a chargeable person, one therefore required to adhere to the requirements of section 959AH, hinged on whether his income from A Limited and B Limited in all of the years 2009 – 2013 was from self-employment or employment, the Commissionerdoes likewiseinthis Determination. 
	255.ItmustbeobservedhoweverthattheAppellant’s representativegroundedheropposition to the Respondent’s objections made in respect of the appeals of the assessments for theyears 2010–2013notonly onthepropositionthattheAppellantwas notachargeable person required to pay the tax self-assessed as due under the paper Form 11 returns submitted on the Appellant’s behalf in January 2018. She also contended that the Commissioner should find that Form 11 returns for those years had been submitted on theAppellant’sbehal
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	256.On this question, the Commissioner finds there is inadequate evidence on which the Commissionercanmakeafindingthatincometaxreturns fortheyears 2010-2013were filedbytheAppellantpriortothesubmissionofthepaperreturnsinJanuary 2018.Itwas anagreedfactinthisappealthattheAppellantdeliveredtotheRespondentprintedcopies ofreturnsummaries,whichhadbeengeneratedby theAppellant’s taxagentontheROS Offline tool. These return summaries, however, did not contain all the information that a taxpayer must include in the For
	257.The consequence of this is that in providing the return summaries to the Respondent in June 2016 by means of email attachment, the Appellant was not delivering a “return in 
	Itshouldberecalledthatthesumof€204,407hadbeenpaidtotheRespondenton11March2016(seeparagraph 24ofthisDetermination).TheAppellanthad,inthecorrespondencedated6May2016,calculatedtheAppellant’s VATliability,includinginterest,asbeinginthispreciseamount. 
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	the prescribed form” as he was required to under sections 951/959I of the TCA 1997. Moreover,theCommissionerdoes notconsiderthatthedelivery ofthereturnsummaries by email had the effect of making them electronically transmitted returns within the meaning of section 917F of the TCA 1997. No matter the means of transmission, what was required for compliance with section 959AH of the TCA 1997 was, inter alia, the provisionofinformationinthemannerandformprescribedbytheRespondent.Thiswas notthendone. 
	258.The Commissioner notes that in her submissions, the Appellant’s representative also arguedthattheCommissionershouldinferfromthecontentofthecorrespondenceofthe Appellant’s taxagentdated6May2016,thattheAppellanthadprovidedtheRespondent not just withreturn summaries generated on ROS Offline, but also with hard-copy Form 11 returns in the prescribed form. The available evidence does not support the drawing ofsuchaninference,andtheCommissionerdoes notdoso.Inthecorrespondencedated 6May2016,whichwastheletterby
	259.TheevidencethattheCommissionerdidhave,however,was thattherewas noindication ontheRespondent’scomputerisedrecordkeeping system of itsreceipt in 2016of Form 11tax returnsfortheyears 2009–2013.TheCommissionerdidnothearevidencefrom theAppellant’s taxagent,whowas notcalledby theAppellantas awitness.Itshouldbe notedhoweverthat,havingbeeninformedby theRespondentthathewas requiredtofile Form11returnsfor2009–2013priortohavingavalidappeal,theAppellant’s tax agent did not insist that returns had been filed about a
	260.The foregoing leads the Commissioner to conclude that the first Form 11 income tax returns filed on behalf of the Appellant in respect of the years 2009 – 2013 were those filedon3January2018inpaperform. 
	261.Intheseincometaxreturns for2009–2013,theAppellantcalculatedhisowntaxliabilities as being €54,876 for 2009, €53,447 for 2010, €64,861 for 2011, €69,338 for 2012 and €61,774for2013.Thesefigures,itmustbeemphasised,didnotincludeanyinterestdue, which by then was in each case substantial. The evidence given by the Respondent’s witness,whichwasnotcalledintoquestionincross-examination,was thattheAppellant 
	261.Intheseincometaxreturns for2009–2013,theAppellantcalculatedhisowntaxliabilities as being €54,876 for 2009, €53,447 for 2010, €64,861 for 2011, €69,338 for 2012 and €61,774for2013.Thesefigures,itmustbeemphasised,didnotincludeanyinterestdue, which by then was in each case substantial. The evidence given by the Respondent’s witness,whichwasnotcalledintoquestionincross-examination,was thattheAppellant 
	had in respect of his tax liabilities paid in January 2018 €56,449 for 2009, €56,648 for 2010,€11,054for2011andnothingfor2012and2013.Itisclearfromthis thatthesums paid by the Appellant in respect of his liabilities for each of these years could not have and did not cover the amounts of interest due by the time of payment in January 2018. TheCommissionersofinds as amatteroffact. 

	262.Section 949J of the TCA 1997 provides that an appeal will only be valid if “[…]anyconditionsthatarerequired(bytheprovisions oftheActs relevanttotheappeal concerned) to be satisfied, before an appeal may be made, are satisfied before it is made.” The effect of section 959AH(1) of the TCA 1997 is to prescribe acondition that anappellantmustpayeithertax dueonfootofthecontent oftheirreturns, plus interest, or, where self-assessment is included in the return, the tax specified in that selfassessment,againplu
	-

	Theappealsfor2015and2016 
	263.As already noted, section 959AH(1) of the TCA 1997 requires that, where a self-assessment is included in a chargeable person’s return, the obligation on that person should they wish to appeal to the Commission is to pay the tax “which is payable by reference to any self assessment included in thechargeable person’s return.” Although the Appellant included reference to additional income in his expressions of doubt, the Appellant’s self-assessment in his returns stated the tax payable to be in the respect
	5,057.16 

	Thesubstantiveissue 
	264.Thus, the Commissioner turns to the question of whether the sums assessed in the assessmentsfor 2009–2013, andtheamendedassessmentsfor 2015and 2016, were in erroronthegroundsthattheAppellant’s income wasfrom employment asasoftware developer/ITconsultant,ratherthanfromself-employment. 
	Theburdenofproof 
	265.ItistheAppellantwhobearstheburdenofproofinhis appeals.InMenolly HomesLimited vTheAppealCommissioners andtheRevenueCommissioners [2010]IEHC49(“Menolly Homes”),CharletonJ,citingtheearlierjudgmentofGilliganJ inTJvTheCriminalAssets Bureau[2008]IEHC168(“TJ”),heldatparagraph22that: 
	“The burden of proof in this appeal process is, as in all taxation appeals, on the taxpayer. This is not a plenary civil hearing. It is an enquiry by the Appeal Commissioners as to whether the taxpayer has shown that the relevant tax is not payable.” 
	266.BothCharletonJinMenolly Homes andGilliganJinTJemphasisedthatataxappealis notalis interpartes,butratheraninquiry carriedoutsoastoestablishthecorrectliability of ataxpayer. In finding that the burden of proof rested with the taxpayer in this inquiry, they held that it is the taxpayer who should have at their disposal the information necessarytoestablishtheircorrectchargetotax. 
	267.This statement of the law regarding where lies the burden of proof has been reaffirmed by the Courts in subsequent judgments (see for example McNamara v The Revenue Commissioners [2023] IEHC 15). In Quigley v Revenue Commissioners and the Tax AppealCommission[2023]IEHC244,PhelanJ heldatparagraph101that: 
	“Consistently therefore with the dicta of Charleton J.in Menolly, the Court of Appeal has endorsed the established position that in taking an appeal, the taxpayer undertakestheburdenofappeal,withintherelevantstatutoryformula,as totherelief which he might be granted if successful. It is for the tax payer to establish an entitlement to the relief and thereby upset the assessment raised by the Revenue. Murray J. restates this proposition throughout his judgment in Lee reiterating with regardtothejurisdictionof
	atpara.39): 

	‘…they arealways issues thatcomebacktothequestionofwhetherthereis a charge to tax properly applied in accordance with the relevant statutory provisions and, if so, its amount. That liability, and those questions, all arise fromtheassessmenttotaxwhichdefinestheappellantbody’s jurisdiction.’” 
	268.Thus, it is the Appellant in this case who is required to bring forward evidence proving thattheassessmentsandamendedassessmentsoftheRespondentwereinerroronthe groundsthathisincomepaidtohimbyALimitedandBLimitedwasfromhis employment as theirservant,ratherthanfromself-employmentas anindependentcontractor. 
	TheKarshanTestandits applicationtothefactsproved 
	269.In Karshan, Murray J, giving judgment on behalf of the Supreme Court, carried out a detailed analysis of the law relevant to the question of whether a worker is or is not an employee.Insodoing,hetook intoconsiderationnotablejudgments fromthis jurisdiction and from England and Wales, including Henry Denny, Castleisland, Ready Mixed ConcreteandMarketInvestigations.Havingdonethis,heheld: 
	“The method prescribed by MacKenna J. inRMCas developed inMarket Investigations and as applied by this court inHenry Dennycontinues to provide a reliablestructurefortheidentificationofacontract ofemployment.Thepartiesinthis case did not suggest that the approach adopted in those cases should no longer governtheissue.Developmentsinthelawsincethat case,aswellas thedesirability ofavoidingconfusioninthefutureastotheneedfor‘mutuality ofobligation’,suggest that it can be usefully clarified.Thus, the question of w
	(i)Doesthecontractinvolvetheexchangeofwageorotherremunerationforwork? 
	(ii)Ifso,istheagreementonepursuanttowhichtheworkerisagreeingtoprovidetheir ownservices,andnotthoseofathirdparty,totheemployer? 
	(iii) Ifso, doestheemployer exercise sufficient control over the putative employeeto rendertheagreementonethatis capableofbeinganemploymentagreement? 
	(iv) If these three requirements are met the decision maker must then determine whetherthetermsofthecontractbetweenemployerandworkerinterpretedinthelight of the admissible factual matrix and having regard to the working arrangements between the parties as disclosed by the evidence, are consistent with a contract of employment, or with some other form of contract having regard, in particular, to whether the arrangements point to the putative employee working for themselves or fortheputativeemployer. 
	(v)Finally,itshouldbedeterminedwhetherthereisanythingintheparticularlegislative regimeunderconsiderationthatrequires thecourttoadjustorsupplementany ofthe foregoing.” 
	270.The Commissioner notes that in the Supreme Court’s judgment, Murray J emphasised that the first three stages of the above test amounted to a “filter”. In other words, if the answer to any of the questions posed was in the negative, then a working relationship couldnot,bydefinition,beconsideredoneconstitutingemployment. 
	271.Therewas nodisputeinthis appealthattheAppellant’s work withALimitedandBLimited 
	was carried out “in exchange for remuneration”. As such, the first stage of the test enumeratedinKarshanis satisfied. 
	272.Likewise, there was no dispute in this appeal that the Appellant, in carrying out work for ALimited and BLimited, provided his services personally. The Commissioner therefore is satisfiedthatthesecondstageofthetestenumeratedinKarshanissatisfied. 
	273.Inrelationtothethirdstageofthetest,MurrayJ madeclearatparagraphs 232–234of theSupremeCourt’sjudgmentthatthelevelofcontrolnecessary inthiscontextwasthe “minimumlevel[…]beforearelationshipisfoundcapableofconstitutinganemployment contract”. 
	274.The Commissioner finds that there existed a framework under which A Limited and B Limited could exercise control over the Appellant, which was sufficient to meet the minimumlevelcapableofgroundingacontractofemployment.TheCommissionermakes this finding on the basis that it is apparent that A Limited and B Limited specified the location from which the Appellant was to carry out his work (i.e. from their offices or the offices of a client). The Commissioner also does so having regard to the available evide
	“[TheAppellant]shalladheretoandcomplywith(a)allrulesandregulations provided by [A Limited/B Limited] and/or of [A Limited’s/B Limited’s] Client with regard to the mannerinwhichtheServices areperformedand(b)allapplicablelaws andregulatory provisions.” 
	275.InviewofthesetermsgoverningtheAppellant’s relationshipwithALimitedandBLimited, theCommissionerfindsthatthethirdstageofthetestsetoutinKarshanissatisfied. 
	276.This leads to the fourth stage of the Karshantest concerning whether, having regard to the “admissible factual matrix” and the “working arrangements between the parties as disclosedbytheevidence”,theagreementsbetweentheAppellant andALimited andB Limitedwereconsistentwithacontractofemployment,inparticularhavingregardtothe question of whether the Appellant was “working for themselves or for [A Limited/B Limited].” 
	277.In this appeal, the Appellant’s representative, in contending that the Appellant was an employee, placedemphasis on certainmattersof fact referredtoby the Appellant in his oral evidence that were either not in dispute or were corroborated by documentary material put before the Commissioner in the appeals process. Thus, the Appellant’s representative pointed to the continuous engagement of the Appellant by ALimited and B Limited from 2007 –2016, as well as the general consistency in the amounts paid to h
	278.In her oral submissions, counsel for the Respondent emphasised that the working arrangements of the Appellant involved invoicing A Limited and B Limited for services renderedandchargingVATinrespectthereof.This was,shesubmitted,indicativeofthe Appellant being an independent contractor and not an employee. She further submitted that the Appellant’s own evidence was that he did not receive holiday pay or pension entitlements. 
	279.Part ofthe documentarymaterial profferedtotheCommissionerin this appeal included, as noted already, the written agreements. These were initially produced by the Respondent in the appeals process. The Appellant denied having any recollection of receivingandsigningthewrittenagreements,thoughheacceptedthathissignaturewas tobefoundonthreeofthem(namelythefirst,thirdandfifthwrittenagreements). 
	280.It is appropriate to summarise the terms of these written agreements. At the outset, the Appellant was described as a“contractor”of ALimited/B Limited, which was defined as meaning: 
	“eithertheindividualorthelimitedcompaniesthroughwhichtheContractorwork and with whom [A Limited/B Limited] has contracted to carry out the Services, and shall includeany individuals orlimitedcompanieswhohavebeenintroducedto[ALimited/B Limited]eitherby wayoftheprovisionofaCVorby way ofaninterview.” 
	281.The“services”hewastoprovideinvolved: 
	“[…]participationinthefullprojectlifecycle.This rolewillinvolvetheanalysis,design, development, testing and documentation of software projects. This role may also includetheresponsibility formanagingasmallteamofdevelopers.”
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	282.Underclause3ofthewrittenagreements,theAppellantagreedtoprovidetheseservices for aset period and undertook to do soto ahigh standard and in atimely manner. The Appellantwas tobeprovidedwithasuitableplacetoworkinALimited/BLimited’s offices, orintheoffices notedalready inthecontextofthethirdstageoftheKarshan test, under clauses 3.1.1 and 3.1.3, the Appellant was required to adhere to rules and regulations set by A Limited/B Limited and/or a client regarding the manner in which services weretobeperformed. 
	ofaclient.As 

	283.Underclause3.1.9,theAppellantandALimited/BLimitedagreedthattheAppellantwas notentitledtosickpay,holiday pay ortoreceiveapension. 
	284.Underclause3.1.10,ALimitedandBLimitedhadtheright,intheeventoftheAppellant’s services notbeinginaccordancewiththeotherterms ofthewrittenagreement,torescind, towithholdpayment,toseek repaymentand/ortorequirethatcorrectivework becarried outwithoutchargetothem. 
	285.The third, fourth and fifth written agreements stipulated, under clause 3.2.3, that the Appellant was responsible for maintaining his own professional indemnity and public liability insurance. This was not a term included under the first and second written agreements.Asnotedalready,theAppellantdeniedinhis oralevidenceeverhavingsuch indemnity and insurance. Clause 3.2.3 of the third, fourth and fifth written agreements also provided, inter alia, that the Appellant was responsible for “devising appropriat
	286.Clause4ofthewrittenagreements permittedtheAppellanttooffer“thesameservices at thesametimeorotherwisetootherparties,totheextentthatsuchactivitiesandprovision of services do not interfere with or conflict with [the Appellant’s] obligations under [the written agreements]”. There was also an exclusion on carrying out work for competitors ofALimitedandBLimited. 
	287.Under clause 5 of the written agreements, A Limited and B Limited undertook to pay a daily rateforworkperformed,whichrangedfrom€400-€485perday underthevarious 
	TheCommissionernotesthatthesecondwrittenagreementalsoincludedaftertheword“developers”thephrase “[…]eitheronaprojectoronaparticularcustomersite,todeliverhighqualitysoftwarewithinanagreedtimeframe thatmeetsdefinedrequirements.”Thisphrasewasnotpresentinthefirst,third,fourthandfifthwrittenagreements. 
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	written agreements. A Limited and B Limited were to supply the Appellant with timesheets, andthe Appellant was then to supply an invoice onthe basis of the content oftherelevanttimesheet. 
	288.Alsounderclause5ofthewrittenagreements,theAppellantwas statedtoberesponsible for travel expenses, with the caveat that “in certain circumstances” “legitimate business expenses”mightbecoveredwithpriorapprovalby ALimited/BLimited. 
	289.Underclause6ofthewrittenagreements,theAppellant agreedthatrightstointellectual propertyresultingfromtheprovisionofhisservices wouldbelongtoALimited/BLimited. 
	290.Underclause7ofthewrittenagreements,theAppellantundertook nottodisclosetothird parties any informationrelatingtoALimited/BLimitedandtheirclients. 
	291.Under clause 8of the written agreements, ALimited/B Limited were required to have in forcepublic liability,employer’s andprofessionalindemnityinsurance. 
	292.Under clause 9 of the written agreements, A Limited and B Limited and the Appellant limited their liability to one another for any loss of profits or special, indirect or consequentialdamage. 
	293.Under clause10ofthewrittenagreements,theAppellant agreedtoindemnify ALimited and B Limited in respect of, among other things, instances of negligence in the performanceofhis work. 
	294.Under clause 11.1 and 11.4 of the written agreements, either party could terminate the contractupontheprovisionof4weeks’notice. 
	295.Under clause 11.2, ALimited/B Limited were also entitled to terminate without notice in prescribed circumstances, including in the event of an un-remediated breach of a “materialterm”andunacceptableperformanceorconduct. 
	296.Thewrittenagreementsareontheirfaceambiguous intheirmeaning.Theycontainterms suggestiveoftheAppellantbeinganindependentcontractorandotherssuggestiveofan employer/employeerelationship.Inrespectoftheformer,theAppellantwas,forexample, liable to A Limited and B Limited under the written agreements if the standard of work doneby himwasdeemedby themtobeinadequate.Liability couldinvolvetherepayment offees orthecarryingout of correctivework without charge.TheAppellantundertook to indemnify ALimitedandBLimitedaga
	also that the Appellant was entitled to carry out other work in the field of software development“atthesametime”as his engagementby ALimitedandBLimited,although this came with the proviso that he was not permitted to do so for a competitor of A Limited/BLimitedorforoneoftheirclients 
	297.Conversely, under the written agreements, A Limited and B Limited provided the Appellant with a place from which to work, he was paid by refence to a 7.5 hour day specified as being 9 am – 5:30 pm (though he could under the agreement work fewer hours if he so chose on the grounds that he was entitled to carry out other work at the sametime).ALimitedandBLimitedwerestatedtoberequiredtohaveemployer’s liability insuranceandtheagreementsstatedthathemightberequiredtomanageasmallteam ofothersoftwaredevelopers.
	298.It is thus a significant factor in this appeal that the Appellant’s own contemporaneous conduct overthe years in issue was consistent with him being theindependent provider ofservicestoALimitedandBLimited,ratherthantheiremployee.This conductinvolved theAppellantinvoicingonamonthly basis andchargingVATinrespectofhis would have been obvious to the Appellant, who was a skilled professional person, that the charging of VAT was fundamentally at odds with his relationship with ALimited and BLimited being one 
	services.It 
	mightinfactbeanemployeeofBLimited.
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	299.Likewise, the Appellant was, as late as November 2015, treating his income from A Limited and B Limited in his tax returns as being from He was also claimingdeductionsandexpenses inrespectofhis trade,whichmeantthathisgross“IT Consultancy” income received from B Limited was €120,899 whereas his assessable profitwas €113,996,as wellas capitalallowances.Thathethenclaimedsuchdeductions and expenses renders implausible his suggestion in evidence that returning himself as self-employedatthisstagewas amistake.
	self-employment.
	11 

	300.This brings the Commissioner back to the burden of proof and to its importance in this appeal. In Karshan, the Supreme Court re-emphasised what it had held previously in 
	Transcriptofhearing,day2,page130. SeetheAppellant’staxreturnfor2014. 
	10
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	Henry Dennyand assessing whether aperson was in business on their ownaccount,andhencetheirstatusasemployeeorindependentcontractor,itwascritical to establish the “real arrangement on aday-to-day basis” between that person and the party engagingthem.Inthis appeal,theAppellantgaveoralevidencethathis day-to-day working arrangement with A Limited and B Limited was indistinguishable from that of other persons working in the same field for these companies, whom he said were their employees.Healsosaidthathecarriedo
	Castleisland.In 

	301.It was astriking featureof the appeal that the Appellant did not call as awitness before theCommissionanybodywithwhomheworkedinALimitedandBLimitedovertheyears in issue. This was soin circumstances where he claimed in his evidence that he would havebeenviewednotjustasbeingtheirfellowemployeeofALimitedandBLimited,but a“key cog”intheoperations ofthesecompanies.Itwas alsosoincircumstances where the case was made by the Appellant at the stage of legal submission that the written agreementsprofferedintheappea
	302.ItcannotintheCommissioner’s viewbeoverlookedthattheAppellant’s assertionthathe was an employee of A Limited and B Limited stands in direct contradiction of his own contemporaneous conductthroughouttheyears inissue.Theconsequenceofthis is that thereis intheCommissioner’s viewgoodreasontodoubtthecredibility of theAppellant as awitness inhis owncause.TheCommissioneris not,therefore,inapositiontoaccept the Appellant’s evidence on matters for which he has provided no independent corroboration. 
	303.In the view of the Commissioner, the net effect of the foregoing is that the factors that point toward the Appellant’s status as an employee are the substantial length of time engagedby ALimitedandBLimited,theoverallconsistency ofpaymentsmadetohimin terms oftimingandamounts,theabsenceofindemnity insuranceonhis partandperhaps thereimbursementoftravelandsubsistenceexpenses relatingtoworkdoneinJerseyin the second half of 2015. The Commissioner notes that the Appellant’s representative focused in her submis
	303.In the view of the Commissioner, the net effect of the foregoing is that the factors that point toward the Appellant’s status as an employee are the substantial length of time engagedby ALimitedandBLimited,theoverallconsistency ofpaymentsmadetohimin terms oftimingandamounts,theabsenceofindemnity insuranceonhis partandperhaps thereimbursementoftravelandsubsistenceexpenses relatingtoworkdoneinJerseyin the second half of 2015. The Commissioner notes that the Appellant’s representative focused in her submis
	overthe7.5hoursspecifiedforthedaily ratewas “rolledup”by himintoanadditionalday or days in his invoice. The Commissioner does not consider that the Appellant sodoing points toemploymentoverself-employment. 

	304.TheCommissionerfinds thattheabovefactors pointingtoemploymentarenotsufficient for the Appellant to prove that the assessments made by the Respondent in respect of the years 2009 – 2013, 2015 and 2016 were in error. This is so because they are outweighedbytheAppellant’s invoicingthroughouttheyearsinissueandhis chargingof VAT to A Limited and B Limited. The Commissioner finds that these are substantive features ofhis workingarrangements thatfalltobetakenintoconsiderationas partofthe fourth stage of the Ka
	305.The effect of this finding of the Commissioner is that, for the years 2009 – 2013, the Appellant was a chargeable person, required to file Form 11 income tax returns. Thus, the Appellant was pursuant to section 959AH(1) of the TCA 1997 required to pay the amount of tax and interest due on foot of his returns. As the Appellant has not done so, his appeals in respect of these years must be found to be invalid and refused under section949NoftheTCA1997.This decisionisfinalandconclusive. 
	306.The appeals of the Notices of Amended Assessment for the years 2015 and 2016 have already been accepted. As the Commissioner has found that the Appellant’s incomefor 
	these years arose from self-employment as an independent contractor, and the sole groundofappealadvancedbyhimwasthathisincomehadwronglybeenchargedtotax under Schedule D rather than Schedule E, the Appellant has failed to prove that the Notices ofAmendedAssessmentfor2015and2016areinerror. 

	Determination anddecision 
	Determination anddecision 
	307.TheCommissionerdecides anddetermines as follow: 
	 
	 
	 
	Theappeals oftheNotices ofAmendedAssessmentfortheyears 2007and2008 arefoundtobeinvalidonthegrounds thattheAppellanthas soughttoappealin relation to matters other than additions to, deletions from or alterations in these assessments.Acceptanceoftheappeals thereforeis refusedundersection949N oftheTCA1997.Thisdecisionis finalandconclusive; 

	 
	 
	Theappeals oftheNotices ofAssessmentfortheyears2009–2013arefoundto be invalid on the grounds that the Appellant has failed to adhere to the requirementundersection959AHoftheTCA1997topaytaxandinterestdueon footoftheAppellant’sownself-assessment.Acceptanceoftheappealstherefore is refused under section 949N of the TCA 1997. This decision is final and conclusive; 

	 
	 
	The appeal of the Notice of Amended Assessment for the year 2014 is found to be invalid on the grounds that the Appellant has sought to appeal in relation to matters other than additions to, deletions from or alterations in the assessment. This appeal is therefore refused under section 949N of the TCA 1997. This decisionis finalandconclusive; 

	 
	 
	The Notices of Amended Assessment for 2015 and 2016, under which the Appellant was assessed to have balances due of €12,565 and €13,426 respectively,arefoundtobecorrectandshallstand. 


	308.The Appellant’sappeals oftheNoticesofAmended Assessment for theyears2015and 2016 have been determined in accordance with Part 40A of the TCA 1997 and in particular section 949AK thereof. This determination contains full findings of fact and reasons forthedetermination,asrequiredundersection949AJ(6)oftheTCA1997. 

	Notification 
	Notification 
	309.This determinationcomplies withthenotificationrequirements setoutinsection949AJ of theTCA1997,inparticularsection949AJ(5)andsection949AJ(6)oftheTCA1997.For 
	theavoidanceofdoubt,thepartiesareherebynotifiedofthedeterminationundersection 949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via digital email communication only (unless the Appellant opted for postal communication andcommunicatedthatoptiontotheCommission).Thepartieswillnotreceiveanyother notificationofthis determinationby anyothermethods ofcommunication. 

	Appeal 
	Appeal 
	310. Any partydissatisfiedwiththedeterminationundersection949AKoftheTCA1997has a right of appeal on a point or points of law only within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commission has no discretion to accept any request to appealthedeterminationoutsidethestatutorytimelimit. 
	Figure
	ConorO’Higgins AppealCommissioner 23June2026 
	The Tax Appeals Commission has been requested to state and sign a case for the opinion of the High Court in respect of this determination, pursuant to the provisions of Chapter 6 of Part 40A of the Taxes Consolidation Act 1997. 






