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Introduction

1

This appeal relates to a refusal by the Revenue Commissioners (from here on referred to
as the "Respondent") of a claim for exemption from income tax pursuant to section 195
of the Taxes Consolidation Act 1997 (from here on referred to as the "TCA 1997") in
accordance with the guidelines drawn up under that section by the Arts Council and the
Minister for Culture, Heritage and the Gaeltacht (from here on referred to as the

"Guidelines").

Section 195 of the TCA 1997 is entitled "Exemption of certain earnings of writers

composers and artists" (from here on referred to as the "Artists' Exemption").

Background

3

6.

&

The Appellant is a mixed media artist who on 30 November 2024 submitted a claim to the

Respondent for an Artists' Exemption pursuant to section 195 of the TCA 1997.

The submitted application was in relation to original and creative work as defined by
section 195(1)(d) of the TCA 1997 under the category "a painting or other like picture" in

relation to six untitled works (from here on referred to as the “Works”).
The Appellant included a copy of an “Artist CV” in her application which stated:

“October 2024 Exhibition of work — Approximate size of pieces 3ft x 4ft

Reqular contributions to Exhibitions for twenty years

I am currently working towards a Solo exhibition of current work.”

On 16 December 2024, the Respondent wrote to the Appellant seeking details on the

creative process used to produce the Works.
On 16 December 2024, the Appellant replied to the Respondent as follows:

“I am a mixed media artist working with a wide variety of materials including paint,

glass, fabric, paper, glue, clay, metal, beads, stones efc.

w




10.

11.

12.

These items are woven and blended together to create unique 3D pieces with a
durable and tactile surface that can also be experiences from a sensory as well as

purely visual perspective.”

On 18 March 2025, the Respondent wrote to the Arts Council seeking its opinion in

relation to the Appellant’s eligibility for the Artists’ Exemption scheme.

On 21 March 2025, the Arts Council replied to the Respondent stating that in its opinion
the works were not eligible for the Artists’ Exemption scheme on the basis that the Works
fell within the provisions of paragraph 8(v) of the Guidelines, that is to say that in the
opinion of the Arts Council the Works are “primarily of record or which primarily serve a
utilitarian function or which are created for advertising, publicity, information, decorative
or other similar purposes”. No explanation as to how the Arts Council reached its opinion

was included in its communication to the Respondent.

On 8 April 2025, the Respondent issued a decision to the Appellant indicating that, as the
Works fell within paragraph 8(v) of the Guidelines, they were excluded from the Artists’

Exemption scheme.
A remote oral hearing of the appeal took place on 17 April 2026.

At the oral hearing, the Appellant confirmed that she wished for this appeal to be held in
private. As a result, the publication of this determination shall be made in a way that, in
so far as it is possible, does not reveal the identity of any person whose affairs were dealt
with on a confidential basis during the proceedings concerned in compliance with section
949A0(4) of the TCA 1997.

Legislation and Guidelines

13.

14.

15.

The legislation relevant to this appeal is contained at section 195 of the TCA 1997 which

is set out in full at Annex | of this determination.

In considering this appeal, the Commissioner is obliged, in compliance with section
195(13)(b) of the TCA 1997 to have regard to the Guidelines for the time being in force
under section 195(12) of the TCA 1997. In order to qualify for an Artists’ Exemption the
Works must satisfy the mandatory requirements of those Guidelines which are set out in

full at Annex Il of this determination.

Section 195 of the TCA 1997 exempts from income tax certain earnings of writers,
composers and artists that would otherwise be chargeable to tax under Case Il of

Schedule D. The exemption relates to types of works, including “a painting or other like




16.

17.

18.

19.

picture”, by such persons that are both “original and creative” and of “cultural or artistic

merit”.

Paragraph 4 of the Guidelines provides that a work shall be classed as original and

creative:

“...only if it is a unique work of creative quality brought into existence by the exercise

of its creator’s imagination.”

Paragraph 5 of the Guidelines provides that a work shall be classed as having cultural

merit;

“... only if by reason of its quality of form and/or content it enhances to a significant

degree one or more aspects of national or international culture.”

Paragraph 6 of the Guidelines provides that a work shall be regarded as having artistic

merit;

“... only if its quality of form and/or content enhances to a significant degree the canon

of work in the relevant category.”

Paragraph 8 of the Guidelines provides that the following shall not be regarded as being

original and creative and of cultural or artistic merit:

“...(v) types or kinds of photographic, drawing, painting or other like works which are
primarily of record, or which primarily serve a utilitarian function, or which are created

primarily for advertising, publicity, information, decorative or other similar purposes,”

Submissions

Appellant

20.

21.

The following is a summary of the Appellant’s submissions.
The Appellant submitted the following in her Statement of Case:
“My paintings are highly original.
My paintings are unique.
My paintings are brought into existence by the exercise of my creative imagination.

They have artistic merit — The quality and form of my work has been described as

thought provoking and inspiring and aesthetically beautiful (all denoting works of Art).

My works are never created for advertising / publicity purposes.




22.

23.

24.

25.

26.

27.

Whilst my work is very detailed and has a decorative quality, it in no way serves as

‘record’, ‘information’ or for ‘utilitarian purposes’.
I am a profession member of VAI — Visual Artists Ireland.”
“l am a practicing Artist who creates unique, original works of creative imagination.

| create Artworks for the sake of Art itself and not for decoration, practicality or

information, or utility.

I believe the original rejection of my application for Artists’ Exemption was incorrect

and | request that my appeal be upheld.”

At the oral hearing the Appellant submitted that the Works come within the category of
“a painting or other like picture” which are creative and original and which have, or are

generally recognised as having, cultural or artistic merit.

She stated that that whilst she had used the word “decorative” in her application for the
Artists’ Exemption, her art (including the Works the subject matter of this appeal) is made
of many different materials including glass, metal, stones along with fabrics and materials.
She stated that her art (and the Works) is highly decorative and clarified that this means
that they are reflective in nature because of the glass used in them and that there is a lot
of movement in her pieces which are expressions of nature which is always changing and

moving.

The Appellant stated that examples of decorative art can be found and in particular
referred the Commissioner to the art of Gustav Klimt who was described as the “master

of decorative art” and whose art is often described as decorative.

The Appellant sought to distinguish decorative art from items which are created for
decorative purposes. In particular she stated that functional art is art which is created to

fill spaces and to make a space “look nice”.

She stated that the Works are not functional. She stated that they are, in the first instance,
very large pieces which have received feedback describing them as inspiring feelings
about the world, the future, the past, nature, history and mystery. She stated that she
uses a lot of symbols in the Works and a lot of the ideas for the Works come from dreams

and visionary thoughts and feelings which she has.

She stated that the Works are completely original, were created purely from her

imagination and that they were created for artistic purposes only. She stated that it is not




28.

29.

30.

possible to recreate or copy her art, such is the level of intricacy and detail which they

contain. She stated that the Works were included in an exhibition in 2025.

In relation to her Works being mixed media art, she stated that mixed media art can be
distinguished from purely decorative pieces. She stated that mixed media art emerged
as part of a particular movement in art and referenced Picasso as using mixed media in

some of his art.

Mixed media art, she stated, is marked by the complex messages, emotions and
narratives which it seeks to communicate and stated that her art and the Works often do
not look “nice” and that some people do not like to look at her art as it can elicit strong
feelings. This, she stated, can be a good thing as it is a reaction to her art and this is

evidence of the complex emotions which she seeks to communicate through her art.

She stated that her artistic life had begun using painting as the main form but that she

has evolved over the years to build the type of mixed media art which she now creates.

Respondent

31.

32.

It is the Respondent’s position that, having reviewed the application and additional
information received from the Appellant and having sought the opinion of the Arts Council,
it was not satisfied that the Works came within the provisions of section 195(1)(d) of the
TCA 1997 “a painting or other like picture” and that it had determined that the Works came

within the provisions of paragraph 8(v) of the Guidelines.

As a result the Works were, in the opinion of the Respondent, excluded from the Artists’
Exemption scheme on the basis that they were “types or kinds of photographic, drawing,
painting or other like works which are primarily of record, or which primarily serve a
utilitarian function, or which are created primarily for advertising, publicity, information,

decorative or other similar purposes”.

Material Facts

33.

The following material facts are not in dispute between the parties and the Commission

makes the following findings of material fact in this appeal:

33.1. The Appellant is a mixed media artist who on 30 November 2024 submitted a
claim to the Respondent for an Artists' Exemption pursuant to section 195 of the
TCA 1997.




33.2.

33.3.

33.4.

33.5.

33.6.

The submitted application was in relation to original and creative work as defined
by section 195(1)(d) of the TCA 1997 under the category "a painting or other like

picture" in relation to six untitled works.

The Works are paintings or other like pictures pursuant to section 195(1)(d) of the
TCA 1997.

On 18 March 2025, the Respondent wrote to the Arts Council seeking its opinion

in relation to the Appellant’s eligibility for the Artists’ Exemption scheme.

On 21 March 2025, the Arts Council replied to the Respondent stating that in its
opinion the works were not eligible for the Artists’ Exemption scheme on the basis
that the Works fell within the provisions of paragraph 8(v) of the Guidelines, that
is to say that in the opinion of the Arts Council the Works are “primarily of record
or which primarily serve a utilitarian function or which are created for advertising,
publicity, information, decorative or other similar purposes”. No explanation as to
how the Arts Council reached its opinion was included in its communication to the

Respondent.

On 8 April 2025, the Respondent issued a decision to the Appellant indicating
that, as the Works fell within paragraph 8(v) of the Guidelines, they were excluded

from the Artists’ Exemption scheme.

34. The following material facts are at issue in the within appeal:

34.1.

34.2.

34.3.

Whether the Works fall within paragraph 4 of the Guidelines.
Whether the Works fall within paragraph 6 of the Guidelines.

Whether the Works fall within paragraph 8 of the Guidelines.

Whether the Works fall within paragraph 4 of the Guidelines;

35. Paragraph 4 of the Guidelines states that:

“A work shall be regarded as original and creative only if it is a unique work of creative

quality brought into existence by the exercise of its creator’s imagination.”

36. The Commissioner has viewed the images of the Works submitted.

37. The Works are large, mixed media pieces which are three dimensional in nature. The

Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal,

beads and stones which are woven and blended together. From the Appellant’s own




38.

39.

40.

submissions, the Works are intended to be experienced from a sensory, as well as a

visual, perspective.

The Commissioner considers that the Works are extremely detailed and depict various
aspects of nature including bees, sunflowers and mythical bird / fish type creatures. All
of the Works which are the subject of the application are dark in their foundations and
contain materials and colours which require the viewer to focus and consider the art

pieces and their meaning or intention.

Having considered the submissions received from both parties, both written and oral and
having viewed the Works, the Commissioner considers that the Works are unique works

of creative quality brought into existence by the exercise of the Appellant’s imagination.

As a result, the Commissioner finds as a material fact that the Works fall within the
provisions of paragraph 4 of the Guidelines and are regarded as original and creative for
the purposes of section 195 of the TCA 1997.

Whether the Works fall within paragraph 6 of the Guidelines

41.

42.

43.

44,

45.

Paragraph 6 of the Guidelines states that:

“A work shall be regarded as having artistic merit only if its quality of form and/or

content enhances to a significant degree the canon of work in the relevant category.”

The Works are large, mixed media pieces which are three dimensional in nature. The
Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal,
beads and stones which are woven and blended together. From the Appellant’s own
submissions, the Works are intended to be experienced from a sensory, as well as a

visual, perspective.

The Commissioner considers that the Works are extremely detailed in nature and depict
various aspects of nature including bees, sunflowers and mythical bird / fish type
creatures. All of the works which are the subject of the application are dark in their
foundations and contain materials and colours which require the viewer to focus and

consider the art pieces and their meaning or intentions.
In addition, the Works have been included in an exhibition which took place in 2025.

Having considered the submissions received from both parties, both written and oral and
having viewed the Works, the Commissioner considers that the Works can be regarded
as having quality of form and/or content which enhances to a significant degree the canon

of work in the category of a painting or other like picture.




46. As a result, the Commissioner finds as a material fact that the Works fall within the
provisions of paragraph 6 of the Guidelines and have artistic merit for the purposes of
section 195 of the TCA 1997.

Whether the Works fall within paragraph 8 of the Guidelines;

47. Paragraph 8 of the Guidelines states that:
“Notwithstanding anything else in these Guidelines, a work-
(a) shall not be an original and creative work, and

(b) shall not have, or shall not be generally recognised as having, cultural or

artistic merit

if, in the opinion of the Revenue Commissioners following, where
appropriate, consultation with the Arts Council, it is a work of any of the
types or a combination of the types, specified in subparagraphs (i) to

(vi) below —

(i) a book or other writing published primarily for, or which is or

will be used primarily by-
(1) students pursuing a course of study, or

(Il) persons engaged in any trade, business, profession,
vocation or branch of learning as an aid to trade or
business related practice, or to professional, vocational
or other practise in connection with a trade, business,

profession, vocation or branch of learning,

(ii) any work of journalism, published in a newspaper, journal,
magazine, or other similar medium or published on the internet

or on any other similar medium,

(i) any writing, visual or musical work, or other like work,

created for advertising or publicity purposes,

(iv) any arrangement, adaptation or version of musical
composition, or other like work, which is not of such musical

significance as to amount to an original composition,

(v) types or kinds of photographic, drawing, painting or other like

works which are primarily of record, or which primarily serve a

10




48.

49.

50.

utilitarian function, or which are created primarily for advertising,

publicity, information, decorative or other similar purposes,

(vi) types or kinds of works of sculpture which primarily serve a

utilitarian function.”

Having considered the Works and the submissions received, the Commissioner does not
agree with the opinions of the Arts Council or of the Respondent which concluded that
the Works fall within the provisions of paragraph 8(v) of the Guidelines and that they are
“types or kinds of photographic, drawing, painting or other like works which are primarily
of record, or which primarily serve a utilitarian function, or which are created primarily for

advertising, publicity, information, decorative or other similar purposes”.

The Commissioner considers that the Works are not primarily of record, do not serve a
utilitarian function and are not created primarily for advertising, publicity, decorative or

other similar purposes.

The Works are large, mixed media pieces which are three dimensional in nature. The
Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal,
beads and stones which are woven and blended together. From the Appellant’s own
submissions, the Works are intended to be experienced from a sensory, as well as a

visual, perspective.

51. The Commissioner considers that the Works are extremely detailed in nature and depict
various aspects of nature including bees, sunflowers and mythical bird / fish type
creatures. All of the works which are the subject of the application are dark in their
foundations and contain materials which and colours which require the viewer to focus
and consider the art pieces and their meaning or intentions.

52. As a result, the Commissioner finds as a material fact that the Works do not fall within
paragraph 8 of the Guidelines.

Findings of Material Fact

53. For clarity, the Commissioner makes the following findings of material fact in this appeal:

53.1. The Appellant is a mixed media artist who on 30 November 2024 submitted a
claim to the Respondent for an Artists' Exemption pursuant to section 195 of the
TCA 1997.

11




53.2. The submitted application was in relation to original and creative work as defined
by section 195(1)(d) of the TCA 1997 under the category "a painting or other like

picture" in relation to six untitled works.

53.3. The Works are paintings or other like pictures pursuant to section 195(1)(d) of the
TCA 1997.

53.4. On 18 March 2025, the Respondent wrote to the Arts Council seeking its opinion

in relation to the Appellant’s eligibility for the Artists’ Exemption scheme.

53.5. On 21 March 2025, the Arts Council replied to the Respondent stating that in its
opinion the works were not eligible for the Artists’ Exemption scheme on the basis
that the Works fell within the provisions of paragraph 8(v) of the Guidelines, that
is to say that in the opinion of the Arts Council the Works are “primarily of record
or which primarily serve a utilitarian function or which are created for advertising,
publicity, information, decorative or other similar purposes”. No explanation as to
how the Arts Council reached its opinion was included in its communication to the

Respondent.

53.6. On 8 April 2025, the Respondent issued a decision to the Appellant indicating
that, as the Works fell within paragraph 8(v) of the Guidelines, they were excluded

from the Artists’ Exemption scheme.

53.7. The Works fall within the provisions of paragraph 4 of the Guidelines and are

regarded as original and creative for the purposes of section 195 of the TCA 1997.

53.8. The Works fall within the provisions of paragraph 6 of the Guidelines and have
artistic merit for the purposes of section 195 of the TCA 1997.

53.9. The Works do not fall within paragraph 8 of the Guidelines.

Analysis

54. In circumstances where the Appellant is seeking to avail of an exemption from tax, the
principle enunciated by the Supreme Court in Revenue Commissioners v Doorley [1933]
IR 750 must be considered. The Commissioner has had regard to the dictum of Kennedy

CJ at page 766, wherein he stated that:

“The Court is not, by greater indulgence in delimiting the area of exemptions, to enlarge
their operation beyond what the statute, clearly and without doubt and in express
terms, excepts for some good reason, from the burden of a tax thereby imposed

generally on that description of subject-matter. As the imposition of, so the exemption

12




from, the tax must be brought within the letter of the taxing Act as interpreted by the

established canons of construction so far as applicable.”

55. More recently, in a case stated by the Appeal Commissioners to the High Court in relation
to the Artists’ Exemption, Donnelly J in Coleman v Revenue Commissioners [2014] IEHC
662 held that:

“On the basis of the decision in Doorley, the Appeal Commissioner was obliged to give
effect to the clear and express terms of the legislation in considering the artist’'s
exemption from income tax. The liability to income tax having been established, that
exemption must be brought within the letter of the Act of 1997 and the Guidelines made
thereunder as interpreted by the established canons of construction. There was no
basis in law for adopting any other approach to the interpretation of the Act and the

Statutes.”

56. As a result, the Commissioner must apply the provisions of section 195 of the TCA 1997

in this appeal.

57. Section 195(13)(a) of the TCA 1997 states that, where an application for a determination
is submitted, the Respondent shall not make a determination in respect of a work unless
it complies with the Guidelines. This also applies to the Commissioner as set out in
section 195(13)(b)(i) of the TCA 1997.

58. The Commissioner has already found as material facts that the Works fall within the
provisions of paragraphs 4 and 6 of the Guidelines and that they do not fall within

paragraph 8 of the Guidelines.

59. It therefore follows that, as the Works come within the provisions of section 195 of the
TCA 1997 and the provisions of paragraphs 4 and 6 of the Guidelines, the Commissioner
must, and does, find that the Appellant is entitled to exemption from tax of certain earnings
pursuant to section 195 of the TCA 1997 in relation to the Works in that they are paintings
or other like pictures which are original and creative and are generally recognised as

having artistic merit.

Determination

60. For the reasons set out above, the Commissioner determines that the Appellant in this
appeal has succeeded in showing that she is entitled to exemption from tax of certain

earnings pursuant to section 195 of the TCA 1997 in relation to the Works.

13




61. This appeal is determined in accordance with Part 40A of the TCA 1997 and, in particular,
section 949AL thereof. This determination contains full findings of fact and reasons for
the determination, as required under section 949AJ(6) of the TCA 1997.

Notification

62. This determination complies with the notification requirements set out in section 949AJ of
the TCA 1997, in particular section 949AJ(5) and section 949AJ(6) of the TCA 1997. For
the avoidance of doubt, the parties are hereby notified of the determination under section
949AJ of the TCA 1997 and in particular the matters as required in section 949AJ(6) of
the TCA 1997. This notification under section 949AJ of the TCA 1997 is being sent via
digital email communication only (unless the Appellant opted for postal communication
and communicated that option to the Commission). The parties will not receive any other

notification of this determination by any other methods of communication.

Appeal

63. Any party dissatisfied with the determination has a right of appeal on a point or points of
law only within 42 days after the date of the notification of this determination in
accordance with the provisions set out in section 949AP of the TCA 1997. The
Commission has no discretion to accept any request to appeal the determination outside

the statutory time limit.

Clare O’Driscoll
Appeal Commissioner
25 June 2026
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Annex |

Section 195 of the TCA 1997:

“(1)In this section—

“‘EEA Agreement” means the Agreement on the European Economic Area signed at

Oporto on 2 May 1992, as adjusted by all subsequent amendments to that Agreement;

“EEA state” means a state which is a contracting party to the EEA Agreement;

“‘work” means an original and creative work which is within one of the following

categories:

(a)a book or other writing;

(b)a play;

(c)a musical composition;

(d)a painting or other like picture;

(e)a sculpture.

(2)(a) This section shall apply to an individual—

(i)

(i)

who is—

(l) resident in one or more Member States, or in another EEA state, or in the

United Kingdom, and not resident elsewhere, or

(Il) ordinarily resident and domiciled in one or more Member States, or in an

other EEA state, or in the United Kingdom, and not resident elsewhere, and

() who is determined by the Revenue Commissioners, after consideration of any
evidence in relation to the matter which the individual submits to them and after
such consultation (if any) as may seem to them to be necessary with such person
or body of persons as in their opinion may be of assistance to them, to have
written, composed or executed, as the case may be, either solely or jointly with
another individual, a work or works generally recognised as having cultural or

artistic merit, or

(l) who has written, composed or executed, as the case may be, either solely
or jointly with another individual, a particular work which the Revenue
Commissioners, after consideration of the work and of any evidence in relation

to the matter which the individual submits to them and after such consultation (if

15




any) as may seem to them to be necessary with such person or body of persons
as in their opinion may be of assistance to them, determine to be a work having

cultural or artistic merit.

(b) The Revenue Commissioners shall not make a determination under this subsection

unless—

(3)

(4)

(i) the individual concerned duly makes a claim to the Revenue Commissioners
for the determination, being (where the determination is sought under
paragraph (a)(ii)(ll)) a claim made after the publication, production or sale, as
the case may be, of the work in relation to which the determination is sought,

and
(i) the individual complies with any request to him or her under subsection (4).

(a) An individual to whom this section applies and who duly makes a claim to
the Revenue Commissioners in that behalf shall, subject to paragraphs (aa)
and (b), be entitled to have the profits or gains arising to him or her from the
publication, production or sale, as the case may be, of a work or works in
relation to which the Revenue Commissioners have made a determination
under clause () or (ll) of subsection (2)(a)(ii), or of a work of the individual in
the same category as that work, and which apart from this section would be
included in an assessment made on him or her under Case Il of Schedule D,

disregarded for the purposes of the Income Tax Acts.

(aa) The amount of the profits or gains for a year of assessment which an
individual shall be entitled to have disregarded for the purposes of the Income
Tax Acts by virtue of paragraph (a) shall not exceed €50,000 for the year of

assessment 2015 and each subsequent year of assessment.

(b) The exemption authorised by this section shall not apply for any year of
assessment before the year of assessment in which the individual concerned
makes a claim under clause (I) or (ll) of subsection (2)(a)(ii) in respect of which
the Revenue Commissioners make a determination referred to in clause (I) or

(ll) of subsection (2)(a)(ii), as the case may be.
(c) The relief provided by this section may be given by repayment or otherwise.

(a) Where an individual makes a claim to which subsection (2)(a)(ii)(l) relates,
the Revenue Commissioners may serve on the individual a notice or notices in

writing requesting the individual to furnish to them within such period as may

16




be specified in the notice or notices such information, books, documents or
other evidence as may appear to them to be necessary for the purposes of a

determination under subsection (2)(a)(ii)(l).

(b)Where an individual makes a claim to which subsection (2)(a)(ii)(ll) relates,
the individual shall—

(i)in the case of a book or other writing or a play or musical composition,
if the Revenue Commissioners so request, furnish to them 3 copies,

and

(iin the case of a painting or other like picture or a sculpture, if the
Revenue Commissioners so request, provide, or arrange for the
provision of, such facilities as the Revenue Commissioners may
consider necessary for the purposes of a determination under
subsection (2)(a)(ii)(ll) (including any requisite permissions or consents

of the person who owns or possesses the painting, picture or sculpture).

(5) The Revenue Commissioners may serve on an individual who makes a claim under
subsection (3) a notice or notices in writing requiring the individual to make available
within such time as may be specified in the notice all such books, accounts and
documents in the individual’s possession or power as may be requested, being books,
accounts and documents relating to the publication, production or sale, as the case

may be, of the work in respect of the profits or gains of which exemption is claimed.

(6) (a) In this subsection, “relevant period” means, as respects a claim in relation
to a work or works or a particular work, the period of 6 months commencing on
the date on which a claim is first made in respect of that work or those works

or the particular work, as the case may be.
(b) Where—
(i) an individual—

() has made due claim (in this subsection referred to as a
“claim”) to the Revenue Commissioners for a determination
under clause (1) or (ll) of subsection (2)(a)(ii) in relation to a work
or works or a particular work, as the case may be, that the
individual has written, composed or executed, as the case may

be, solely or jointly with another individual, and

17




(Il)as respects the claim, has complied with any request made
to the individual under subsection (4) or (5) in the relevant

period,
and

(ilthe Revenue Commissioners fail to make a determination under
clause (I) or (ll) of subsection (2)(a)(ii) in relation to the claim in the

relevant period,

the individual may appeal to the Appeal Commissioners, in accordance with
section 9491, within the period of 30 days after the end of the relevant period

on the grounds that—

(A)the work or works is or are generally recognised as having cultural

or artistic merit, or
(B)the particular work has cultural or artistic merit,
as the case may be.

(8) (a) On the hearing of an appeal made under subsection (6), the Appeal

Commissioners may—
(i) after consideration of—

(l)any evidence in relation to the matter submitted to them by or
on behalf or the individual concerned and by or on behalf of the

Revenue Commissioners, and

(l1)in relation to a work or works or a particular work, the work or

works or the particular work,
and

(ii)after such consultation (if any) as may seem to them to be necessary
with such person or body of persons as in their opinion may be of

assistance to them,

determine that the individual concerned has written, composed or executed, as

the case may be, either solely or jointly with another individual—

(A) a work or works generally recognised as having cultural or

artistic merit, or

18




(B) a particular work which has cultural or artistic merit,

and, where the Appeal Commissioners so determine, the individual shall be
entitled to relief under subsection (3)(a) as if the determination had been made
by the Revenue Commissioners under clause () or (ll) of subsection (2)(a)(ii),

as the case may be.

(10) For the purposes of determining the amount of the profits or gains to be

disregarded under this section for the purposes of the Income Tax Acts, the Revenue

Commissioners may make such apportionment of receipts and expenses as may be

necessary.

(11) Notwithstanding any exemption provided by this section, the provisions of the

Income Tax Acts regarding the making by the individual of a return of his or her total

income shall apply as if the exemption had not been authorised.

(12)

(13)

(a)An Comhairle Ealaion and the Minister for Arts, Heritage, Gaeltacht and the
Islands shall, with the consent of the Minister for Finance, draw up guidelines
for determining for the purposes of this section whether a work within a
category specified in subsection (1) is an original and creative work and

whether it has, or is generally recognised as having, cultural or artistic merit.

(b)Without prejudice to the generality of paragraph (a), a guideline under that
paragraph may—

(i)consist of a specification of types or kinds of works that are not
original and creative or that have not, or are not generally recognised
as having, cultural or artistic merit, including a specification of works

that are published, produced or sold for a specified purpose, and

(ii)specify criteria by reference to which the questions whether works
are original or creative and whether they have, or are generally

recognised as having, cultural or artistic merit are to be determined.

(a) Where a claim for a determination under subsection (2) is made to the
Revenue Commissioners, the Revenue Commissioners shall not determine
that the work concerned is original and creative or has, or is generally
recognised as having, cultural or artistic merit unless it complies with the

guidelines under subsection (12) for the time being in force.

(b)Paragraph (a) shall, with any necessary modifications, apply to—
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(14)

(15)

(16)

(i) a determination by the Appeal Commissioners under subsection
(8) on an appeal to them under subsection (6) in relation to a
claim mentioned in paragraph (a), and

(ii) a determination by the High Court under section 949AR.

Where a determination has been or is made under clause (I) or (ll) of
subsection (2)(a)(ii) in relation to a work or works of a person, subsection (3)(a)
shall not apply to any other work of that person that is in the same category as
such work or works and is or was first published, produced or sold on or after
the 3rd day of May, 1994, unless that other work is one that complies with the
guidelines under subsection (12) for the time being in force and would qualify
to be determined by the Revenue Commissioners as an original or creative
work and as having, or being generally recognised as having, cultural or artistic

merit.

On application to the Revenue Commissioners in that behalf by any person,
the Revenue Commissioners shall supply the person free of charge with a copy

of any guidelines under subsection (12) for the time being in force.

(a)The Revenue Commissioners may publish, or cause to be published, the

name of an individual who is the subject of a determination under subsection
(2).

(b) Publication under paragraph (a) may, as appropriate, include the title or

category of the work of an individual.”
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Annex Il

“Guidelines drawn up under Section 195 (12) of the Taxes Consolidation Act 1997 for
the Artists Exemption Scheme by An Comhairle Ealaion and the Minister for Arts,

Heritage and the Gaeltacht.
Introduction

These Guidelines have been drawn up under the provisions of section 195 of the Taxes
Consolidation Act 1997 for the purposes of determining whether a work within a
category specified in subsection (1) is an original and creative work and whether it has,

or is generally recognised as having cultural or artistic merit.

General

1. Section 195(1) provides that a “work” for the purposes of the section
must be both an original and creative work in one of the following
categories, namely:

(a) a book or other writing,

(b) a play,

(c) a musical composition,

(d) a painting or other like picture,
(e) a sculpture.

2. To secure exemption under section 195, a work must be determined by
the Revenue Commissioners to be a work which is both original and
creative and a work which has, or is generally recognised as having,
either cultural or artistic merit.

3. In making a determination under section 195, the Revenue

Commissioners may, as provided for in that section, consult with such
person or body of persons as may, in their opinion, be of assistance to

them.
Original and Creative

4. A work shall be regarded as original and creative only if it is a unique
work of creative quality brought into existence by the exercise of its

creator’s imagination.

21




Cultural Merit

5.

A work shall be regarded as having cultural merit only if by reason of its

quality of form and/or content it enhances to a significant degree one or

more aspects of national or international culture.

Artistic Merit

6.

A work shall be regarded as having artistic merit only if its quality of

form and/or content enhances to a significant degree the canon of work

in the relevant category.

Criteria for Non-fiction Work

7.

(1) This paragraph specifies criteria, in accordance with subsection

(12)(b)(ii) of section 195, by reference to which the questions whether

a work, being a nonfiction book or other non-fiction writing, is original

and creative and whether it has, or is generally recognised as having,

cultural or artistic merit are to be determined.

(2) The criteria are:

(a) that the work, in the opinion of the Revenue Commissioners,

following consultation with the Arts Council, is a work in one or

more of the following categories:

(i)
(ii)
(i)

(iv)
(v)
(vi)
(vii)
(viii)

(ix)

arts criticism,
arts history,

arts subject work, being a work the subject
matter of which is, or is any combination of, visual
arts, theatre, literature, music, dance, opera, film,

circus or architecture,
artists’ diaries,
belles-lettres essays,
literary translation,
literary criticism,
literary history,

literary diaries,
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or

or

or

that incorporates the author’s unique insight into the subject
matter and is regarded as a pioneering work and also makes a
significant contribution to the subject matter by casting new light

on it or by changing the generally accepted understanding of it,

(b) that the work, in the opinion of the Revenue Commissioners,

is a work in one of the following categories:
(i) a biography,
(ii) an autobiography,

that incorporates the author’s unique insight into the subject
matter and is regarded as a pioneering work and also makes a
significant contribution to the subject matter by casting new light
on the person or by changing the generally accepted

understanding of the person,

(c) that the work, in the opinion of the Revenue Commissioners

following consultation with the Heritage Council,

(i) is a work related to a function or functions of the
Heritage Council as described in the Heritage Act
1995, and

(ii) incorporates the author’s unique insight into the
subject matter and is regarded as a pioneering
work that makes a significant contribution to the
subject matter by casting new light on it or by
changing the generally accepted understanding
of it,

(d) that the work, in the opinion of the Revenue Commissioners,
relates to archives which are more than 30 years old relating to
Ireland or Irish people, is based largely on research from such
archives, incorporates the author’s unique insight into the

subject matter, and is regarded as a pioneering work that makes

23




a significant contribution to the subject matter by casting new
light on it or by changing the generally accepted understanding
of it,

or
(e) any combination of (a), (b), (c) or (d) above.
Types of Works Excluded from the Artists Exemption Scheme.
8. Notwithstanding anything else in these Guidelines, a work-
(a) shall not be an original and creative work, and

(b) shall not have, or shall not be generally recognised as having,

cultural or artistic merit
if, in the opinion of the Revenue Commissioners following, where appropriate,
consultation with the Arts Council, it is a work of any of the types or a
combination of the types, specified in subparagraphs (i) to (vi) below —

(i) a book or other writing published primarily for, or which is or

will be used primatrily by-
(1) students pursuing a course of study, or

(ll) persons engaged in any trade, business, profession,
vocation or branch of learning as an aid to trade or
business related practice, or to professional, vocational
or other practise in connection with a trade, business,

profession, vocation or branch of learning,

(i) any work of journalism, published in a newspaper, journal,
magazine, or other similar medium or published on the internet

or on any other similar medium,

(iii) any writing, visual or musical work, or other like work,

created for advertising or publicity purposes,

(iv) any arrangement, adaptation or version of musical
composition, or other like work, which is not of such musical

significance as to amount to an original composition,
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(v) types or kinds of photographic, drawing, painting or other like
works which are primarily of record, or which primarily serve a
utilitarian function, or which are created primarily for advertising,

publicity, information, decorative or other similar purposes,

(vi) types or kinds of works of sculpture which primarily serve a

utilitarian function.

The above Guidelines were drawn up by An Comhairle Ealaion and the Minister
of Arts Heritage and the Gaeltacht, with the consent of the Minister for Finance,
in accordance with section 195(12) of the Taxes Consolidation Act 1997 and
are effective for all determinations made by the Revenue Commissioners on or
after 30 November 2013.”
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	Introduction 
	Introduction 
	1. 
	1. 
	1. 
	This appeal relates to a refusal by the Revenue Commissioners (from here on referred to as the "Respondent") of a claim for exemption from income tax pursuant to section 195 of the Taxes Consolidation Act 1997 (from here on referred to as the "TCA 1997") in accordance with the guidelines drawn up under that section by the Arts Council and the Minister for Culture, Heritage and the Gaeltacht (from here on referred to as the "Guidelines"). 

	2. 
	2. 
	Section 195 of the TCA 1997 is entitled "Exemption of certain earnings of writers composers and artists" (from here on referred to as the "Artists' Exemption"). 



	Background 
	Background 
	3. 
	3. 
	3. 
	The Appellant is a mixed media artist who on 30 November 2024 submitted a claim to the Respondent for an Artists' Exemption pursuant to section 195 of the TCA 1997. 

	4. 
	4. 
	The submitted application was in relation to original and creative work as defined by section 195( 1 )(d) of the TCA 1997 under the category "a painting or other like picture" in relation to six untitled works (from here on referred to as the "Works"). 

	5. 
	5. 
	The Appellant included a copy of an "Artist CV' in her application which stated: 


	"October 2024 Exhibition of work -Approximate size ofpieces 3ft x 4ft 
	Figure
	Figure
	Regular contributions to Exhibitions for twenty years 
	Figure
	I am currently working towards a Solo exhibition of current work." 
	6. 
	6. 
	6. 
	On 16 December 2024, the Respondent wrote to the Appellant seeking details on the creative process used to produce the Works. 

	7. 
	7. 
	On 16 December 2024, the Appellant replied to the Respondent as follows: 


	"I am a mixed media artist working with a wide variety of materials including paint, glass, fabric, paper, glue, clay, metal, beads, stones etc. 
	These items are woven and blended together to create unique 3D pieces with a durable and tactile surface that can also be experiences from a sensory as well as purely visual perspective.“ 
	8. On 18 March 2025, the Respondent wrote to the Arts Council seeking its opinion in relationtotheAppellant’s eligibility fortheArtists’Exemptionscheme. 
	9. On21March2025,theArtsCouncilrepliedtotheRespondentstatingthatinits opinion theworkswerenoteligiblefortheArtists’ExemptionschemeonthebasisthattheWorks fell within the provisions of paragraph 8(v) of the Guidelines, that is to say that in the opinionoftheArts CounciltheWorksare“primarily of record or which primarily serve a utilitarian function or which are created for advertising, publicity, information, decorative or other similar purposes”. Noexplanationas tohowtheArts Councilreachedits opinion was incl
	10. On8April2025,theRespondentissuedadecisiontotheAppellantindicatingthat,asthe Worksfellwithinparagraph8(v)oftheGuidelines,they wereexcludedfromtheArtists’ Exemptionscheme. 
	11. Aremoteoralhearingoftheappealtookplaceon17April2026. 
	12. Attheoralhearing,theAppellantconfirmedthatshewishedforthis appealtobeheldin private. As aresult,thepublicationofthisdeterminationshallbemadeinaway that,in sofaras itispossible,does notrevealtheidentity ofany personwhoseaffairs weredealt withonaconfidentialbasis duringtheproceedingsconcernedincompliancewithsection 949AO(4)oftheTCA1997. 

	Legislation andGuidelines 
	Legislation andGuidelines 
	13. Thelegislationrelevanttothisappealis containedatsection195oftheTCA1997which is setoutinfullatAnnex I ofthisdetermination. 
	14. 
	14. 
	14. 
	In considering this appeal, the Commissioner is obliged, in compliance with section 195(13)(b)oftheTCA1997tohaveregardtotheGuidelines forthetimebeinginforce undersection195(12)oftheTCA1997. InordertoqualifyforanArtists’Exemptionthe Works mustsatisfy themandatory requirements ofthoseGuidelines whicharesetoutin fullatAnnex II ofthis determination. 

	15. 
	15. 
	Section 195 of the TCA 1997 exempts from income tax certain earnings of writers, composers and artists that would otherwise be chargeable to tax under Case II of ScheduleD. Theexemptionrelates totypes ofworks,including“a painting or other like 


	picture”,bysuchpersons that areboth“original and creative” andof“cultural or artistic 
	merit”. 
	16. Paragraph 4 of the Guidelines provides that a work shall be classed as original and creative: 
	“… only if it is a unique work of creative quality brought into existence by the exercise of its creator’s imagination.” 
	17. Paragraph 5oftheGuidelines provides that awork shall be classed ashaving cultural merit: 
	“… only if by reason of its quality of form and/or content it enhances to a significant degree one or more aspects of national or international culture.” 
	18. Paragraph6oftheGuidelines providesthatawork shallberegardedashavingartistic merit: 
	“… onlyifits quality ofform and/or content enhances to asignificant degree the canon of work in the relevant category.” 
	19. Paragraph8oftheGuidelines providesthatthefollowingshallnotberegardedas being originalandcreativeandofculturalorartistic merit: 
	“…(v) types or kinds of photographic, drawing, painting or other like works which are primarily of record, or which primarily serve a utilitarian function, or which are created primarily for advertising, publicity, information, decorative or other similar purposes,” 

	Submissions 
	Submissions 
	Appellant 
	20. Thefollowingis asummary oftheAppellant’s submissions. 
	21. TheAppellantsubmittedthefollowinginherStatementofCase: “My paintings are highly original. My paintings are unique. My paintings are brought into existence by the exercise of my creative imagination. They have artistic merit – The quality and form of my work has been described as 
	thought provoking and inspiring and aesthetically beautiful (all denoting works of Art). My works are never createdfor advertising / publicity purposes. 
	Whilst my work is very detailed and has a decorative quality, it in no way serves as 
	‘record’, ‘information’ or for ‘utilitarian purposes’. 
	I am aprofession member of VAI – Visual Artists Ireland.” 
	“I am a practicing Artist who creates unique, original works of creative imagination. 
	I create Artworks for the sake of Art itself and not for decoration, practicality or information, or utility. 
	I believe the original rejection of my application for Artists’ Exemption was incorrect and I request that my appeal be upheld.” 
	22. 
	22. 
	22. 
	Atthe oral hearingthe Appellant submittedthatthe Workscome withinthe categoryof “a painting or other like picture”which arecreative and original and which have, or are generally recognisedas having,culturalorartisticmerit. 

	23. 
	23. 
	Shestatedthatthatwhilstshehadusedtheword“decorative”inherapplicationforthe Artists’Exemption,herart(includingtheWorks thesubjectmatterofthis appeal)is made ofmany differentmaterials includingglass,metal,stones alongwithfabrics andmaterials. Shestatedthatherart(andtheWorks)is highly decorativeandclarifiedthatthis means thatthey arereflectiveinnaturebecauseoftheglass usedinthemandthatthereis alot ofmovementinherpieces whichareexpressions ofnaturewhichis alwayschangingand moving. 

	24. 
	24. 
	The Appellant stated that examples of decorative art can be found and in particular referredtheCommissionertotheartofGustav Klimtwhowas describedas the“master ofdecorativeart”andwhoseartisoftendescribedas decorative. 

	25. 
	25. 
	The Appellant sought to distinguish decorative art from items which are created for decorativepurposes. Inparticularshestatedthatfunctionalartis artwhichis createdto fillspaces andtomakeaspace“look nice”. 

	26. 
	26. 
	ShestatedthattheWorks arenotfunctional. Shestatedthattheyare,inthefirstinstance, very large pieces which have received feedback describing them as inspiring feelings about the world, the future, the past, nature, history and mystery. She stated that she uses alotofsymbols intheWorks andalotoftheideas fortheWorks comefromdreams andvisionary thoughts andfeelings whichshehas. 

	27. 
	27. 
	She stated that the Works are completely original, were created purely from her imaginationandthattheywerecreatedforartisticpurposesonly. Shestatedthatitis not 


	possible to recreate or copy her art, such is the level of intricacy and detail which they 
	contain. ShestatedthattheWorkswereincludedinanexhibitionin2025. 
	28. 
	28. 
	28. 
	InrelationtoherWorks beingmixedmediaart,shestatedthatmixedmediaartcanbe distinguishedfrompurely decorativepieces. Shestatedthatmixedmediaartemerged as partofaparticularmovementinartandreferencedPicassoasusingmixedmediain someofhisart. 

	29. 
	29. 
	Mixed media art, she stated, is marked by the complex messages, emotions and narratives whichitseekstocommunicateandstatedthatherartandtheWorks oftendo notlook“nice” andthatsomepeopledonotliketolookatherartasitcanelicitstrong feelings. This, she stated, can be agood thing as it is areaction to her art and this is evidenceofthecomplex emotionswhichsheseeks tocommunicatethroughherart. 

	30. 
	30. 
	She statedthat herartistic life had begun usingpainting as themain form but that she has evolvedovertheyears tobuildthetypeofmixedmediaartwhichshenowcreates. 


	Respondent 
	31. 
	31. 
	31. 
	It is the Respondent’s position that, having reviewed the application and additional informationreceivedfromtheAppellantandhavingsoughttheopinionoftheArts Council, itwas notsatisfiedthattheWorks camewithintheprovisions ofsection195(1)(d)ofthe TCA1997“apaintingorotherlikepicture”andthatithaddeterminedthattheWorkscame withintheprovisions ofparagraph8(v)oftheGuidelines. 

	32. 
	32. 
	As aresulttheWorkswere,intheopinionoftheRespondent,excludedfromtheArtists’ Exemptionschemeonthebasisthattheywere“types or kinds of photographic, drawing, painting or other like works which are primarily of record, or which primarily serve a utilitarian function, or which are created primarily for advertising, publicity, information, decorative or other similar purposes”. 



	Material Facts 
	Material Facts 
	33. ThefollowingmaterialfactsarenotindisputebetweenthepartiesandtheCommission makesthefollowingfindings ofmaterialfactinthis appeal: 
	33.1. The Appellant is amixed media artist who on 30 November 2024 submitted a claimtotheRespondentforanArtists'Exemptionpursuanttosection195ofthe TCA1997. 
	33.2. Thesubmittedapplicationwas inrelationtooriginalandcreativework as defined 
	by section195(1)(d)oftheTCA1997underthecategory "a painting or other like picture"inrelationtosix untitledworks. 
	33.3. TheWorks arepaintings orotherlikepicturespursuanttosection195(1)(d)ofthe TCA1997. 
	33.4. On18March2025,theRespondentwrotetotheArtsCouncilseekingits opinion inrelationtotheAppellant’s eligibility fortheArtists’Exemptionscheme. 
	33.5. On21March2025,theArts CouncilrepliedtotheRespondentstatingthatinits opiniontheworks werenoteligiblefortheArtists’Exemptionschemeonthebasis thattheWorksfellwithintheprovisionsofparagraph8(v)oftheGuidelines,that is tosaythatintheopinionoftheArts CounciltheWorks are“primarily of record or which primarily serve a utilitarian function or which are createdfor advertising, publicity,information, decorative or other similar purposes”. Noexplanationas to howtheArtsCouncilreachedits opinionwas includedinits com
	33.6. On 8April 2025, the Respondent issued adecision to the Appellant indicating that,astheWorks fellwithinparagraph8(v)oftheGuidelines,theywereexcluded fromtheArtists’Exemptionscheme. 
	34. Thefollowingmaterialfacts areatissueinthewithinappeal: 
	34.1. WhethertheWorksfallwithinparagraph4oftheGuidelines. 
	34.2. WhethertheWorksfallwithinparagraph6oftheGuidelines. 
	34.3. WhethertheWorksfallwithinparagraph8oftheGuidelines. 
	Whether the Worksfall within paragraph4 of the Guidelines; 
	35. Paragraph4oftheGuidelines statesthat: 
	“A work shallbe regarded as original and creative only ifit is aunique work of creative quality brought into existence by the exercise of its creator’s imagination.” 
	36. 
	36. 
	36. 
	TheCommissionerhasviewedtheimages oftheWorkssubmitted. 

	37. 
	37. 
	The Works are large,mixed media pieces which are three dimensional in nature. The Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal, beads and stones which are woven and blended together. From the Appellant’s own 


	submissions, the Works are intended to be experienced from a sensory, as well as a 
	visual,perspective. 
	38. 
	38. 
	38. 
	The Commissioner considers that theWorks areextremely detailed and depict various aspects ofnatureincludingbees,sunflowers andmythicalbird/fishtypecreatures. All of the Works which are the subject of the application are dark in their foundations and contain materials and colours which require the viewer to focus and consider the art pieces andtheirmeaningorintention. 

	39. 
	39. 
	Havingconsideredthesubmissions receivedfrombothparties,bothwrittenandoraland havingviewedtheWorks,theCommissionerconsiders thattheWorksareuniqueworks ofcreativequality broughtintoexistencebytheexerciseoftheAppellant’simagination. 

	40. 
	40. 
	As a result, the Commissioner finds as a material fact that the Works fall within the provisions ofparagraph4oftheGuidelines andareregardedas originalandcreativefor thepurposes ofsection195oftheTCA1997. 


	Whether the Worksfall within paragraph6 of the Guidelines 
	41. Paragraph6oftheGuidelines statesthat: 
	“A work shall be regarded as having artistic merit only if its quality of form and/or content enhances to asignificant degree the canon of workin the relevant category.” 
	42. 
	42. 
	42. 
	The Works are large,mixed media pieces which are three dimensional in nature. The Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal, beads and stones which are woven and blended together. From the Appellant’s own submissions, the Works are intended to be experienced from a sensory, as well as a visual,perspective. 

	43. 
	43. 
	TheCommissionerconsiders thattheWorks areextremely detailedinnatureanddepict various aspects of nature including bees, sunflowers and mythical bird / fish type creatures. All of the works which are the subject of the application are dark in their foundations and contain materials and colours which require the viewer to focus and considertheartpieces andtheirmeaningorintentions. 


	44. Inaddition,theWorkshavebeenincludedinanexhibitionwhichtookplacein2025. 
	45. 
	45. 
	45. 
	Havingconsideredthesubmissions receivedfrombothparties,bothwrittenandoraland havingviewedtheWorks,theCommissionerconsiders thattheWorkscanberegarded as havingquality offormand/orcontentwhichenhances toasignificantdegreethecanon ofwork inthecategory ofapaintingorotherlikepicture. 

	46. 
	46. 
	As a result, the Commissioner finds as a material fact that the Works fall within the 


	provisions of paragraph 6of the Guidelines and have artistic merit for the purposes of section195oftheTCA1997. 
	Whether the Worksfall within paragraph8 of the Guidelines; 
	47. Paragraph8oftheGuidelines statesthat: 
	“Notwithstanding anything else in these Guidelines, awork
	-

	(a)shall not be an original and creative work, and 
	(b) shall not have, or shall not be generally recognised as having, cultural or artistic merit 
	if, in the opinion of the Revenue Commissioners following, where appropriate, consultation with the Arts Council, it is awork of any of the types or a combination of the types, specified in subparagraphs (i) to 
	(vi) below – 
	(i) 
	(i) 
	(i) 
	(i) 
	a book or other writing published primarily for, or which is or will be used primarily by
	-


	(I) students pursuing acourse of study, or 
	(II)persons engagedin any trade, business, profession, vocation or branch of learning as an aid to trade or business related practice, or to professional, vocational or other practise in connection with a trade, business, profession, vocation or branch of learning, 

	(ii) 
	(ii) 
	any work of journalism, published in a newspaper, journal, magazine, or other similar medium or published on the internet or on any other similar medium, 


	(iii) any writing, visual or musical work, or other like work, createdfor advertising or publicity purposes, 
	(iv) any arrangement, adaptation or version of musical composition, or other like work, which is not of such musical significance as to amount to an original composition, 
	(v)typesorkindsofphotographic,drawing,paintingorotherlike works which are primarily of record, or which primarily serve a 
	utilitarianfunction,orwhicharecreatedprimarily foradvertising, 
	publicity, information, decorative or other similar purposes, 
	(vi) types or kinds of works of sculpture which primarily serve a utilitarian function.” 
	48. 
	48. 
	48. 
	HavingconsideredtheWorksandthesubmissions received,theCommissionerdoes not agree with the opinionsof the Arts Council or ofthe Respondent which concluded that theWorksfallwithintheprovisions ofparagraph8(v)oftheGuidelines andthatthey are “types or kinds of photographic, drawing, painting or other like works which are primarily of record, or whichprimarily serve autilitarian function, or which are created primarily for advertising, publicity, information, decorative or other similar purposes”. 

	49. 
	49. 
	TheCommissionerconsiders thattheWorksarenot primarily ofrecord,donotservea utilitarian function and are not created primarily for advertising, publicity, decorative or othersimilarpurposes. 

	50. 
	50. 
	The Works are large,mixed media pieces which are three dimensional in nature. The Works are created using combinations of paint, glass, fabric, paper, glue, clay, metal, beads and stones which are woven and blended together. From the Appellant’s own submissions, the Works are intended to be experienced from a sensory, as well as a visual,perspective. 

	51. 
	51. 
	TheCommissionerconsiders thattheWorks areextremely detailedinnatureanddepict various aspects of nature including bees, sunflowers and mythical bird / fish type creatures. All of the works which are the subject of the application are dark in their foundations and containmaterials which and colours which requirethe viewer to focus andconsidertheartpieces andtheirmeaningorintentions. 

	52. 
	52. 
	As aresult, the Commissioner finds as amaterial fact that the Works do not fall within paragraph8oftheGuidelines. 


	Findings of Material Fact 
	53. Forclarity,theCommissionermakes thefollowingfindings ofmaterialfactinthis appeal: 
	53.1. The Appellant is amixed media artist who on 30 November 2024 submitted a claimtotheRespondentforanArtists'Exemptionpursuanttosection195ofthe TCA1997. 
	53.2. Thesubmittedapplicationwas inrelationtooriginalandcreativework as defined by section195(1)(d)oftheTCA1997underthecategory "a painting or other like picture"inrelationtosix untitledworks. 
	53.3. TheWorks arepaintings orotherlikepicturespursuanttosection195(1)(d)ofthe TCA1997. 
	53.4. On18March2025,theRespondentwrotetotheArtsCouncilseekingits opinion inrelationtotheAppellant’s eligibility fortheArtists’Exemptionscheme. 
	53.5. On21March2025,theArts CouncilrepliedtotheRespondentstatingthatinits opiniontheworks werenoteligiblefortheArtists’Exemptionschemeonthebasis thattheWorksfellwithintheprovisionsofparagraph8(v)oftheGuidelines,that is tosaythatintheopinionoftheArts CounciltheWorks are“primarily of record or which primarily serve a utilitarian function or which are createdfor advertising, publicity,information, decorative or other similar purposes”. Noexplanationas to howtheArtsCouncilreachedits opinionwas includedinits com
	53.6. On 8April 2025, the Respondent issued adecision to the Appellant indicating that,astheWorks fellwithinparagraph8(v)oftheGuidelines,theywereexcluded fromtheArtists’Exemptionscheme. 
	53.7. The Works fall within the provisions of paragraph 4 of the Guidelines and are regardedasoriginalandcreativeforthepurposes ofsection195oftheTCA1997. 
	53.8. The Works fall within the provisions of paragraph 6of the Guidelines and have artisticmeritforthepurposes ofsection195oftheTCA1997. 
	53.9. TheWorks donotfallwithinparagraph8oftheGuidelines. 

	Analysis 
	Analysis 
	54. In circumstances wherethe Appellant is seekingto avail of an exemptionfrom tax, the principleenunciatedbytheSupremeCourtinRevenue Commissioners vDoorley [1933] IR750mustbeconsidered.TheCommissionerhas hadregardtothedictumofKennedy CJ atpage766,whereinhestatedthat: 
	“TheCourtis not,by greaterindulgenceindelimitingtheareaofexemptions,toenlarge their operation beyond what the statute, clearly and without doubt and in express terms, excepts for some good reason, from the burden of a tax thereby imposed generally on that description of subject-matter. As the imposition of, sothe exemption 
	“TheCourtis not,by greaterindulgenceindelimitingtheareaofexemptions,toenlarge their operation beyond what the statute, clearly and without doubt and in express terms, excepts for some good reason, from the burden of a tax thereby imposed generally on that description of subject-matter. As the imposition of, sothe exemption 
	from, the tax must be brought within the letter of the taxing Act as interpreted by the established canons of construction sofar as applicable.” 

	55. Morerecently,inacasestatedbytheAppealCommissioners totheHighCourtinrelation totheArtists’Exemption,Donnelly J inColeman vRevenueCommissioners[2014]IEHC 662heldthat: 
	“Onthebasisofthe decision in Doorley, theAppealCommissioner wasobliged togive effect to the clear and express terms of the legislation in considering the artist’s exemption from income tax. The liability to income tax having been established, that exemptionmustbebroughtwithintheletteroftheActof1997andtheGuidelines made thereunder as interpreted by the established canons of construction. There was no basis in law for adopting any other approach to the interpretation of the Act and the Statutes.” 
	56. As aresult,theCommissionermustapply theprovisions ofsection195oftheTCA1997 inthis appeal. 
	57. Section195(13)(a)oftheTCA1997states that,whereanapplicationforadetermination is submitted,theRespondentshallnotmakeadeterminationinrespectofaworkunless it complies with the Guidelines. This also applies to the Commissioner as set out in section195(13)(b)(i)oftheTCA1997. 
	58. 
	58. 
	58. 
	The Commissioner has already found as material facts that the Works fall within the provisions of paragraphs 4 and 6 of the Guidelines and that they do not fall within paragraph8oftheGuidelines. 

	59. 
	59. 
	It therefore follows that, as the Works come within the provisions of section 195 of the TCA1997andtheprovisions ofparagraphs4and6 oftheGuidelines,theCommissioner must,anddoes,findthattheAppellantis entitledtoexemptionfromtaxofcertainearnings pursuanttosection195oftheTCA1997inrelationtotheWorks inthatthey arepaintings or other like pictures which are original and creative and are generally recognised as havingartistic merit. 



	Determination 
	Determination 
	60. For thereasonssetoutabove, the Commissioner determinesthat theAppellant in this appeal has succeeded in showing that she is entitled to exemption from tax of certain earnings pursuanttosection195oftheTCA1997inrelationtotheWorks. 
	61. This appealisdeterminedinaccordancewithPart40AoftheTCA1997and,inparticular, 
	section949ALthereof. This determinationcontains fullfindings offactandreasonsfor thedetermination,as requiredundersection949AJ(6)oftheTCA1997. 

	Notification 
	Notification 
	62. This determinationcomplies withthenotificationrequirements setoutinsection949AJ of theTCA1997,inparticularsection949AJ(5)andsection949AJ(6)oftheTCA1997.For theavoidanceofdoubt,thepartiesareherebynotifiedofthedeterminationundersection 949AJ oftheTCA1997andinparticularthemattersas requiredinsection949AJ(6)of theTCA1997.This notificationundersection949AJ of theTCA1997is beingsent via digitalemailcommunicationonly (unless theAppellantoptedforpostalcommunication andcommunicatedthatoptiontotheCommission).Thep

	Appeal 
	Appeal 
	63. Any party dissatisfiedwiththedeterminationhasarightofappealonapointorpointsof law only within 42 days after the date of the notification of this determination in accordance with the provisions set out in section 949AP of the TCA 1997. The Commissionhasnodiscretiontoacceptany requesttoappealthedeterminationoutside thestatutory timelimit. 
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	Annex I 
	Annex I 
	Section195oftheTCA1997: 
	“(1)In this section— 
	“EEA Agreement” means the Agreement on the European Economic Area signed at Oportoon2May1992,as adjustedbyall subsequent amendmentstothatAgreement; “EEA state” means astate which is acontractingparty to the EEA Agreement; “work” means an original and creative work which is within one of the following 
	categories: (a)a book or other writing; (b)a play; (c)a musical composition; (d)a painting or other like picture; (e)a sculpture. 
	(2)(a)This section shall apply to an individual— 
	(i) 
	(i) 
	(i) 
	(i) 
	who is— 

	(I) 
	(I) 
	(I) 
	resident in one or more Member States, or in another EEA state, or in the United Kingdom, and not resident elsewhere, or 

	(II) 
	(II) 
	ordinarily resident and domiciled in one or more Member States, or in an other EEA state, or in the United Kingdom, and not resident elsewhere, and 



	(ii) 
	(ii) 
	(I) whois determinedby theRevenueCommissioners,afterconsiderationofany evidence in relation to the matter which the individual submits to them and after suchconsultation(ifany)as may seemtothemtobenecessarywithsuchperson or body of persons as in their opinion may be of assistance to them, to have written, composed or executed, as the case may be, either solely or jointly with another individual, a work or works generally recognised as having cultural or artistic merit, or 


	(II) who has written, composed or executed, as the case may be, either solely or jointly with another individual, a particular work which the Revenue Commissioners, after consideration of the work and of any evidence in relation to the matter which the individual submits to them and after such consultation (if 
	(II) who has written, composed or executed, as the case may be, either solely or jointly with another individual, a particular work which the Revenue Commissioners, after consideration of the work and of any evidence in relation to the matter which the individual submits to them and after such consultation (if 
	any) as may seem to them to be necessary with suchperson or body ofpersons as in their opinion may be of assistance to them, determine to be a work having cultural or artistic merit. 

	(b)The Revenue Commissioners shall not make adetermination under this subsection unless— 
	(i) 
	(i) 
	(i) 
	theindividualconcernedduly makesaclaimtotheRevenueCommissioners for the determination, being (where the determination is sought under paragraph (a)(ii)(II)) a claim made after the publication, production or sale, as the case may be, of the work in relation to which the determination is sought, and 

	(ii) 
	(ii) 
	the individual complies with anyrequest to him or her under subsection(4). 


	(3) (a) An individual to whom this section applies and who duly makes a claim to the Revenue Commissioners in that behalf shall, subject to paragraphs (aa) and (b), be entitled to have the profits or gains arising to him or her from the publication, production or sale, as the case may be, of a work or works in relation to which the Revenue Commissioners have made a determination under clause (I) or (II) of subsection (2)(a)(ii), or of a work of the individual in the same category as that work, and which apa
	(aa) The amount of the profits or gains for a year of assessment which an individual shall be entitled to have disregarded for the purposes of the Income Tax Acts by virtue of paragraph (a) shall not exceed €50,000 for the year of assessment 2015 and each subsequent year of assessment. 
	(b) 
	(b) 
	(b) 
	The exemption authorised by this section shall not apply for any year of assessment before the year of assessment in which the individual concerned makes aclaim under clause (I) or (II) of subsection (2)(a)(ii)in respect of which the Revenue Commissioners make a determination referred to in clause (I) or 

	(II) 
	(II) 
	of subsection (2)(a)(ii), as the case maybe. 

	(c) 
	(c) 
	Thereliefprovidedbythis sectionmay begivenby repaymentorotherwise. 


	(4) (a) Where an individual makes aclaim to which subsection (2)(a)(ii)(I) relates, the Revenue Commissioners may serve on the individual anotice or notices in writing requesting the individual to furnish to them within such period as may 
	(4) (a) Where an individual makes aclaim to which subsection (2)(a)(ii)(I) relates, the Revenue Commissioners may serve on the individual anotice or notices in writing requesting the individual to furnish to them within such period as may 
	be specified in the notice or notices such information, books, documents or other evidence as may appear to them to be necessary for the purposes of a determination under subsection (2)(a)(ii)(I). 

	(b)Where an individual makes a claim to which subsection (2)(a)(ii)(II) relates, the individual shall— 
	(i)inthecaseofabookorotherwritingoraplayormusicalcomposition, if the Revenue Commissioners so request, furnish to them 3 copies, and 
	(ii)in the case of a painting or other like picture or a sculpture, if the Revenue Commissioners so request, provide, or arrange for the provision of, such facilities as the Revenue Commissioners may consider necessary for the purposes of a determination under subsection (2)(a)(ii)(II)(including any requisite permissions or consents ofthepersonwhoownsorpossessesthepainting,pictureorsculpture). 
	(5)TheRevenueCommissioners may serveonanindividualwhomakes aclaimunder subsection (3) a notice or notices in writing requiring the individual to make available within such time as may be specified in the notice all such books, accounts and documents in the individual’s possession or power as mayberequested, beingbooks, accounts and documents relating to the publication, production or sale, as the case may be, of the workin respect of the profits or gains of which exemption is claimed. 
	(6) (a) In this subsection, “relevant period” means, as respects a claim in relation to awork or works or aparticular work, the period of6 months commencing on the date on which a claim is first made in respect of that work or those works or the particular work, as the case maybe. 
	(b) Where— 
	(i) an individual— 
	(I) has made due claim (in this subsection referred to as a “claim”) to the Revenue Commissioners for a determination underclause(I)or(II)ofsubsection(2)(a)(ii)inrelationtoawork or works or a particular work, as the case may be, that the individual has written, composed or executed, as the case may be, solely or jointly with another individual, and 
	(II)as respects the claim, has complied with any request made to the individual under subsection (4) or (5) in the relevant period, 
	and 
	(ii)the Revenue Commissioners fail to make a determination under clause (I) or (II) of subsection (2)(a)(ii) in relation to the claim in the relevant period, 
	the individual may appeal to the Appeal Commissioners, in accordance with section 949I, within the period of 30 days after the end of the relevant period on the grounds that— 
	(A)the work or works is or are generally recognised as having cultural or artistic merit, or 
	(B)the particular work has cultural or artistic merit, 
	as the case maybe. 
	(8) (a) On the hearing of an appeal made under subsection (6), the Appeal Commissioners may— 
	(i) after consideration of— 
	(I)any evidence in relation to the matter submitted to them by or on behalf or the individual concerned andby or on behalf of the Revenue Commissioners, and 
	(II)in relation to awork or works or aparticular work, the work or works or the particular work, 
	and 
	(ii)aftersuchconsultation (if any) as mayseem tothem tobe necessary with such person or body of persons as in their opinion may be of assistance to them, 
	determinethattheindividual concernedhaswritten, composed orexecuted, as the case may be, either solely or jointly with another individual— 
	(A) 
	(A) 
	(A) 
	a work or works generally recognised as having cultural or artistic merit, or 

	(B) 
	(B) 
	aparticular work which has cultural or artistic merit, 


	and, where the Appeal Commissioners so determine, the individual shall be entitled to relief under subsection (3)(a) as if the determination hadbeen made by the Revenue Commissioners under clause (I) or (II) of subsection (2)(a)(ii), as the case maybe. 
	(10) 
	(10) 
	(10) 
	For the purposes of determining the amount of the profits or gains to be disregarded under this section for the purposes of the Income Tax Acts, the Revenue Commissioners may make such apportionment of receipts and expenses as may be necessary. 

	(11) 
	(11) 
	Notwithstanding any exemption provided by this section, the provisions of the Income Tax Acts regarding the making by the individual of a return of his or her total income shall apply as if the exemption had not been authorised. 

	(12) 
	(12) 
	(a)An Comhairle Ealaíon and the Minister for Arts,Heritage, Gaeltacht and the Islands shall, with the consent of the Minister for Finance, draw up guidelines for determining for the purposes of this section whether a work within a category specified in subsection (1) is an original and creative work and whether it has, or is generally recognised as having, cultural or artistic merit. 


	(b)Without prejudice to the generality of paragraph (a), a guideline under that paragraph may— 
	(i)consist of a specification of types or kinds of works that are not original and creative or that have not, or are not generally recognised as having, cultural or artistic merit, including a specification of works that are published, produced or soldfor a specified purpose, and 
	(ii)specify criteria by reference to which the questions whether works are original or creative and whether they have, or are generally recognised as having, cultural or artistic merit are to be determined. 
	(13) 
	(13) 
	(13) 
	(13) 
	(a) Where a claim for a determination under subsection (2) is made to the Revenue Commissioners, the Revenue Commissioners shall not determine that the work concerned is original and creative or has, or is generally recognised as having, cultural or artistic merit unless it complies with the guidelines under subsection (12) for the time being in force. 

	(i) 
	(i) 
	(i) 
	(i) 
	adeterminationbytheAppealCommissionersundersubsection 

	(8) on an appeal to them under subsection (6) in relation to a claim mentioned in paragraph(a), and 

	(ii) 
	(ii) 
	adetermination by the HighCourt under section 949AR. 



	(14) 
	(14) 
	Where a determination has been or is made under clause (I) or (II) of subsection(2)(a)(ii)inrelationtoaworkorworksof aperson, subsection(3)(a) shall not apply to any other work of that person that is in the same category as such work or works and is or was first published, produced or sold on or after the 3rd day of May, 1994, unless that other work is one that complies with the guidelines under subsection (12) for the time being in force and would qualify to be determined by the Revenue Commissioners as an

	(15) 
	(15) 
	On application to the Revenue Commissioners in that behalf by any person, theRevenueCommissioners shallsupply thepersonfreeofchargewithacopy of anyguidelines under subsection (12) for the time being in force. 

	(16) 
	(16) 
	(a)The Revenue Commissioners may publish, or cause to be published, the name of an individual who is the subject of a determination under subsection (2). 


	(b)Paragraph(a)shall, with any necessary modifications, apply to— 
	(b) Publication under paragraph (a) may, as appropriate, include the title or category of the work of an individual.” 

	Annex II 
	Annex II 
	“Guidelines drawn up under Section 195 (12) of the Taxes Consolidation Act 1997 for the Artists Exemption Scheme by An Comhairle Ealaíon and the Minister for Arts, Heritage and the Gaeltacht. 
	Introduction 
	Introduction 
	TheseGuidelines havebeendrawnupundertheprovisions ofsection195oftheTaxes Consolidation Act 1997 for the purposes of determining whether a work within a categoryspecifiedinsubsection(1)isanoriginalandcreativeworkandwhetherithas, or is generally recognised as having cultural or artistic merit. 

	General 
	General 
	1. Section 195(1) provides that a “work” for the purposes of the section must be both an original and creative work in one of the following categories, namely: 
	(a) 
	(a) 
	(a) 
	a book or other writing, 

	(b) 
	(b) 
	a play, 

	(c) 
	(c) 
	amusical composition, 

	(d) 
	(d) 
	a painting or other like picture, 

	(e) 
	(e) 
	a sculpture. 


	2. 
	2. 
	2. 
	To secure exemption under section 195, aworkmust bedeterminedby the Revenue Commissioners to be a work which is both original and creative and a work which has, or is generally recognised as having, either cultural or artistic merit. 

	3. 
	3. 
	In making a determination under section 195, the Revenue Commissioners may, as provided for in that section, consult with such person or body of persons as may, in their opinion, be of assistance to them. 



	OriginalandCreative 
	OriginalandCreative 
	4. A work shall be regarded as original and creative only if it is a unique work of creative quality brought into existence by the exercise of its creator’s imagination. 

	CulturalMerit 
	CulturalMerit 
	5. Aworkshallberegarded as having cultural merit only ifby reason ofits quality ofform and/or content it enhancesto asignificant degree one or more aspects of national or international culture. 

	ArtisticMerit 
	ArtisticMerit 
	6. A work shall be regarded as having artistic merit only if its quality of form and/or content enhances to asignificant degree the canon of work in the relevant category. 

	CriteriaforNon-fictionWork 
	CriteriaforNon-fictionWork 
	7. (1) This paragraph specifies criteria, in accordance with subsection (12)(b)(ii) of section 195, by reference to which the questions whether a work, being a nonfiction book or other non-fiction writing, is original and creative and whether it has, or is generally recognised as having, cultural or artistic merit are to be determined. 
	(2) The criteria are: 
	(a)thatthe work,in the opinion of the RevenueCommissioners, following consultation with the Arts Council, is a work in one or more of the following categories: 
	(i) 
	(i) 
	(i) 
	arts criticism, 

	(ii) 
	(ii) 
	arts history, 


	(iii) arts subject work, being a work the subject matterofwhichis,orisany combinationof,visual arts,theatre,literature,music,dance,opera,film, circus or architecture, 
	(iv) 
	(iv) 
	(iv) 
	artists’ diaries, 

	(v) 
	(v) 
	belles-lettres essays, 

	(vi) 
	(vi) 
	literary translation, 


	(vii) literary criticism, 
	(viii) literary history, 
	(ix) literary diaries, 
	(ix) literary diaries, 
	that incorporates the author’s unique insight into the subject matter and is regarded as a pioneering work and also makes a significant contributiontothesubjectmatter by casting new light on it or bychanging the generally accepted understanding of it, 

	or 
	(b)thatthe work,in the opinion of the RevenueCommissioners, is a workin one of the following categories: 
	(i) 
	(i) 
	(i) 
	abiography, 

	(ii) 
	(ii) 
	an autobiography, 


	that incorporates the author’s unique insight into the subject matter and is regarded as a pioneering work and also makes a significant contributiontothesubjectmatter by casting new light on the person or by changing the generally accepted understanding of the person, 
	or 
	(c) that the work,in the opinion of the Revenue Commissioners following consultation with the Heritage Council, 
	(i) 
	(i) 
	(i) 
	is a work related to a function or functions of the HeritageCouncilas describedintheHeritageAct 1995, and 

	(ii) 
	(ii) 
	incorporates the author’s unique insight into the subject matter and is regarded as a pioneering work that makes a significant contribution to the subject matter by casting new light on it or by changing the generally accepted understanding of it, 


	or 
	(d)thatthe work,in the opinion of the RevenueCommissioners, relates to archives which are more than 30 years old relating to Ireland or Irish people, is based largely on research from such archives, incorporates the author’s unique insight into the subjectmatter,andis regardedas apioneeringwork thatmakes 
	a significant contribution to the subject matter by casting new 
	light on it or by changing the generally accepted understanding of it, 
	or 
	(e) any combination of(a), (b), (c) or (d) above. 

	TypesofWorksExcludedfromtheArtistsExemptionScheme. 
	TypesofWorksExcludedfromtheArtistsExemptionScheme. 
	8. Notwithstanding anything else in these Guidelines, awork
	-

	(a)shall not be an original and creative work, and 
	(b) shall not have, or shall not be generally recognised as having, cultural or artistic merit if, in the opinion of the Revenue Commissioners following, where appropriate, 
	consultation with the Arts Council, it is a work of any of the types or a combination of the types, specified in subparagraphs (i) to (vi) below – 
	(i) 
	(i) 
	(i) 
	(i) 
	a book or other writing published primarily for, or which is or will be used primarily by
	-


	(I) students pursuing acourse of study, or 
	(II)persons engagedin any trade, business, profession, vocation or branch of learning as an aid to trade or business related practice, or to professional, vocational or other practise in connection with a trade, business, profession, vocation or branch of learning, 

	(ii) 
	(ii) 
	any work of journalism, published in a newspaper, journal, magazine, or other similar medium or published on the internet or on any other similar medium, 


	(iii) any writing, visual or musical work, or other like work, createdfor advertising or publicity purposes, 
	(iv) 
	(iv) 
	(iv) 
	(iv) 
	any arrangement, adaptation or version of musical composition, or other like work, which is not of such musical significance as to amount to an original composition, 

	(v)typesorkindsofphotographic,drawing,paintingorotherlike works which are primarily of record, or which primarily serve a utilitarianfunction,orwhicharecreatedprimarily foradvertising, publicity, information, decorative or other similar purposes, 

	(vi) 
	(vi) 
	types or kinds of works of sculpture which primarily serve a utilitarian function. 


	TheaboveGuidelines weredrawnupbyAnComhairleEalaíonandtheMinister ofArts HeritageandtheGaeltacht,withtheconsent oftheMinisterfor Finance, in accordance with section 195(12) of the Taxes Consolidation Act 1997 and are effectiveforalldeterminations madeby theRevenue Commissioners on or after 30November 2013.” 





